
The Deposition Manual   v

Table of Contents

Introduction.....................................................................................................................................vii
Foreword .........................................................................................................................................viii
DRI Mission, Diversity Statements............................................................................................ ix
DRI Officers .......................................................................................................................................x
Directors .............................................................................................................................................x

Chapter 1
History of Oral Depositions .................. 1

By Gaye Nell Currie

Chapter 2
The Mechanics of Depositions ...........12

By Diane S. Davis

Chapter 3
Whom to Depose and When ..............28

By Diane S. Davis

Chapter 4
Preparing for Depositions ...................35

By Philip W. Savrin

Chapter 5
Taking the Plaintiff’s Deposition ........42

By Philip W. Savrin and 
Michael Wolak III

Chapter 6
Preparing the Client  
for Deposition ..........................................52

By Suzanne L. Davis, 
Andrew DeSimone, and 
Meredith Berge

Chapter 7
Defending the  
Client’s Deposition .................................64

By Christopher A. Bottcher

Chapter 8
Expert Depositions ................................75

By Lise T. Spacapan and 
Dominique Savinelli

Chapter 9
Depositions to  
Perpetuate Testimony ..........................97
Federal Rule of Civil Procedure 27

By Robert Edward Ryan

Chapter 10
Persons Before Whom  
Depositions May Be Taken ............... 111
Federal Rule of Civil Procedure 28

By Isabel D. Barroso

Chapter 11
Using Depositions in  
Court Proceedings .............................. 133
Federal Rule of Civil Procedure 32

By Andrew D. DeSimone and 
Kierston J. Eastham



vi   The Deposition Manual   Table of Contents

Chapter 12
Impeachment with  
Deposition at Trial ................................147

By Natalie C. Schaefer

Chapter 13
Defending Corporate  
Depositions ........................................... 159
Federal Rule of Civil Procedure 30(b)(6)  
Corporate Representative Depositions  
and the Apex Doctrine

By Stephanie M. Wurdock

Chapter 14
Depositions by  
Written Questions ................................176
Federal Rule of Civil Procedure 31

By Douglas F. McMeyer and 
Brittany Brody

Chapter 15
Discovery Sanctions ........................... 187
Federal Rule of Civil Procedure 37

By Erica L. Parsons

Chapter 16
Deposition of a Police Officer ......... 197

By Natalie C. Schaefer

Chapter 17
Deposition of a Nurse ........................ 210

By Stephen G. Peresich

Chapter 18
Deposing Design Professionals ...... 231
Architects and Engineers in  
Construction Defect and  
Personal Injury Cases

By Ewing E. Sikes

Chapter 19
Deposition of Accident 
Reconstructionist .................................241

By Matthew C. Henning

Chapter 20
Deposition of an Economist............. 257

By Matthew C. Henning

Chapter 21
Deposition of  
Truck Driver (CDL) .............................. 264

By Natalie C. Schaefer

Chapter 22
Depositions of  
In-House Counsel ................................ 282

By Elizabeth M. Sorenson Brotten

Chapter 23
Deposing Plaintiff’s  
Medical Care Providers ..................... 293

By Keith N. Uhles

Contributors .......................................... 308



The Deposition Manual   231

Chapter 18

Deposing Design 
Professionals
Architects and Engineers 
in Construction Defect and 
Personal Injury Cases

By Ewing E. Sikes

A ttorneys typically need to depose design professionals such as architects 
and engineers in construction defect cases. However, it is not uncom-

mon to also encounter design professionals in personal injury cases such as 
premises defect cases and/or cases involving safety issues where so called 
“human factors” experts are involved.

Many of the rules that apply to experts in general also apply to archi-
tects and engineers. As with most experts, many design professionals who 
give testimony in construction defect and/or personal injury cases are repeat 
players. Thus, a significant portion of their income tends to be dependent 
upon repeat business many times from the same attorneys. Consequently, 
they are subjected to being cross- examined on their bias like any other 
expert. Likewise, they have no desire to be struck as a witness and will typi-
cally defer to the expertise of others outside their field. Thus, you want to pin 
them down on their areas of expertise and the subject matters on which they 
are deferring to others so that you can effectively cross- examine those other 
experts and narrow your scope with the expert at hand.
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This chapter will focus on tips for dealing with these types of witnesses 
in various scenarios.

Construction Defect Cases
Construction defect cases are typically cases that involve alleged faulty 
design or construction of a building. However, other cases involve subdi-
visions, roads, well failures, off-shore drilling rigs and even vessels, just to 
name a few. Thus, it is almost a certainty that you will have to deal with 
design professionals in these types of cases. However, dealing with design 
professionals in construction defect cases can be a daunting task for many 
attorneys. This is especially true of attorneys with no technical background 
and/or limited experience dealing with architects and engineers. Further 
complicating the matter is the fact that opposing counsel will often attempt 
to conflate alleged design errors with alleged construction errors in an effort 
to spread blame. Likewise, design professionals who are witnesses or defen-
dants in the case may attempt to minimize their role in an effort to lessen 
their potential liability. All of this, of course, can lead to jury confusion and, 
subsequently, larger verdicts.

Design Professionals Who Are Parties/
Potential Parties to the Case

Design Team Versus the Construction Team

The first task of any attorney representing a contractor is to understand 
the role of the design professional and be able to explain it to a jury. In this 
regard, most commercial construction projects are awarded under a compet-
itive bidding process. In this scenario, the owner hires an architect who puts 
together a “Design Team.” This Design Team is made up of various engi-
neers who in turn specialize in different disciplines to design the building. 
These disciplines can include electrical, mechanical, structural, civil and 
geotechnical engineering. Thus, the owner will generally have one contract 
with the architect who, in turn, will have separate contracts with the various 
engineers. In some cases, the owner may hire one or more of the engineers 
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separately but even then, the architect typically is expected to head up the 
“Design Team” as the owner’s representative.1

Once the Design Team has been assembled and the design completed, 
the owner will then ask general contractors to submit competitive bids on 
the design. The general contractor will then submit bids using subcontrac-
tors who specialize in the various trades needed to complete the building. 
The owner then chooses the general contractor based on cost and qualifica-
tions. This selection results in a separate contract between the owner and the 
general contractor. The general contractor will then enter into subcontracts 
with the various subcontractors and head up the “Construction Team.”

Thus, under the competitively bid scenario, the owner has two separate 
contractual chains. One chain is with the Design Team and the second is 
with the Construction Team with no privity of contract between the two. 
However, both teams are expected to work together to complete the build-
ing. The architect typically has contract administration duties that require 
approval of the general contractor’s pay applications. Likewise, the architect 
sometimes takes on additional construction monitoring services. Never-
theless, it is important to stress the difference between the two contractual 
chains as most design professionals will agree that design errors are properly 
attributable to the Design Team and not the Construction Team. However, 
by the time the building owner has brought a lawsuit, the problems and/or 
perceived problems with the building are severe enough that the owner does 
not care who is responsible, as long as the problems are addressed. Thus, 
sometimes the owner’s attorney may try to assign design errors to the Con-
struction Team and construction errors to the Design Team.

In an effort to mitigate against this tactic, it helps to have each design 
professional explain in deposition his or her role to reinforce with the jury 

 1 An exception is the Design Build scenario where the owner contracts with 
a general contractor who in turn contracts with the architect and engineers 
separately. Here again, however, while the general contractor may contract 
for the design responsibilities, the architect will still typically head up the 
design team.
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the fact that the construction is a collaborative effort and that the role of the 
design professional is very different from that of the contractor. This can be 
accomplished by having each design professional create a flow chart showing 
his/her connection to the building owner and having him/her define his or 
her role within the chain. Additionally, in an effort to limit their liability, 
many design professionals will agree that their role is confined to their spe-
cialty and that they are entitled to rely upon the expertise of the other design 
professionals. Once they agree to this proposition, they have to agree that the 
same logic applies to members of the Construction Team. In other words, if 
an architect is entitled to rely upon the expertise of a mechanical engineer, 
then the same holds true for members of the Construction Team.

Finally, these witnesses should be used to stress the owner’s obliga-
tions with respect to building maintenance and operations which, in turn, 
can be used to establish contributory negligence on the part of the owner 
where applicable.

Pin the Owner Down Early

It’s important to remember that many design professionals such as archi-
tects are typically designated as the owner’s representative on a construction 
project. However, many design professionals have eroding, “claims made” 
insurance policies, which means that they may have limited insurance 
coverage, depending upon the amount of defense costs already incurred 
and other claims made on the policy. If so, this can result in these parties 
making an early exit from the case. Under this scenario, it may be difficult 
to secure testimony from these parties once they’ve settled or if they are a 
nonparty. Thus, you should consider adding them into the case if they are 
a nonparty and/or taking their deposition early if you determine that the 
design professional in question is needed or useful to your case. However, 
if you intend to bring a design professional into the case, keep in mind that 
some states have certificate of merit requirements that require that your 
complaint/petition be accompanied by an affidavit of a design professional 
in the same field, setting forth the alleged misconduct supporting the causes 
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of action sued upon. Failure to file a certificate of merit can result in a dis-
missal of your claim.

Finally, you should send the owner a request for admissions prior to 
taking design team depositions asking the owner to admit to design errors 
and complaints against culpable design professionals in question before 
these parties settle and the owner changes its theory of the case to focus 
solely on construction errors.

Dealing with Design Professionals Acting as Adverse 
Expert Witnesses in Construction Defect Cases

There are several ways to attack adverse design professionals acting as expert 
witnesses. First, it’s important to decide if you want to engage in a full 
frontal attack. Such an attack may make sense if you know that the expert 
wasn’t given all of the information and/or made a mistake by failing to con-
sider a piece of evidence. Under such a scenario, you may be able to get the 
opposing expert to change his/her opinions without having to discredit the 
professional—thereby allowing you to use that witness to your advantage. 
For example, you may want to consider asking the witness if they reviewed 
the shop drawings/submittals and whether they were approved by the design 
team. In this regard it’s important to note that the construction team will 
typically send submittals to the design team for approval. The submittals 
show the construction team’s understanding and intent on how to construct 
the item in question. The design team will typically review and approve or 
reject submittals. Thus, having reviewed the submittals may change the 
expert’s opinion. Additionally, many times opposing experts will issue opin-
ions without reviewing the submittals which could subject them to attack 
and/or a Daubert challenge if they render opinions without limiting their 
opinions to the reviewed evidence.

Alternatively, you may want to consider a more subtle attack by attacking 
the expert on a collateral matter, such as questioning his/her qualifications 
and/or methodologies in an effort to make a Daubert challenge and have the 
expert stricken. Such an attack may include having the expert acknowledge 
that he/she did not exclude all possible causes for the alleged damage in ques-
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tion. For example, many experts fail to delineate between damages associated 
with design errors versus damages associated with construction errors. Ad-
ditionally, many design professionals hold themselves out as experts beyond 
their qualifications. In this regard, it is important to remember that simply 
being an architect or engineer does not qualify the expert to testify on mat-
ters associated with the manner of construction (i.e., the means and methods 
of construction), other issues of general contracting or invasive testing (i.e., 
water testing for leaks). Such subjects require additional expertise and each 
opposing expert should be examined in deposition for a possible Daubert 
challenge on these issues. Indeed, most architects and professional engineers 
have never laid a brick, installed a window, or worked on a roof. As a result, 
they are not experts in sequencing work and/or supervision of work.

Moreover, most design professionals will acknowledge that there is no 
such thing as a perfect design. This is an important concession as imperfect 
design leads to imperfect construction. Likewise, some design professionals 
have spent large portions of their career critiquing the work of others and 
not engaging in design. You should consult with your own experts about 
what strategies work best for your case.

Further, most design professionals will acknowledge that the practice 
of their various disciplines are governed by state statutes and ethical rules 
within their respective states. These statutes and rules define the practice 
of architecture and engineering and also regulate who can engage in such 
activities. This is important because, as stated above, most design profes-
sionals when pressed on this issue will acknowledge that design deficiencies 
are the responsibility of the design team and not the construction team. 
However, many adverse expert witnesses refuse to delineate what percentage 
of the fault/damages are attributable to the Design Team versus those attrib-
utable to the Construction Team. In those situations, the expert’s opinions 
are subject to being stricken on a Daubert challenge as the expert is either 
unable or unwilling to tell the jury how to apportion damages fairly.

Additionally, many jurisdictions define the practice of architecture/
engineering to include giving depositions and provide rules for engaging 
in such activity. For example, in Texas, the Engineering Practices Act and 
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related rules require that an engineer shall be objective and truthful, which 
means that the issuance of any oral or written assertion in the practice of 
engineering shall not be fraudulent, deceitful or misleading. Moreover, such 
statements should not create a misleading impression in the issuance of oral 
and/or written assertions while engaged in the practice of engineering. See 
Texas Administrative Code (TAC) 22 TAC Section 137.57. Additionally, the 
engineering rules in Texas also require that “opinions which are rendered as 
expert testimony and contain quantitative values shall be supported by ade-
quate modeling or analysis of the phenomena described.” See 22 TAC Section 
137.59. Thus, design professionals are subject to being cross- examined and 
later challenged for failing to test and/or improper testing and for failing to 
consider other factors that could have caused the issues complained about.

Finally, you should also check with the expert’s state board to see if the 
expert in question has had any grievances filed against him or her and/or 
whether he or she has been the subject of any disciplinary action. Most of 
this information is available on the web or via a Freedom of Information 
Act request, directed to the board in question. Likewise, you should ask 
each design professional whether or not they have ever been sued and if so, 
whether or not any of the previous suits relate to design work that they have 
engaged in which is similar to the work that they are now critiquing.

Approach your case with the idea that the typical jury will not under-
stand the intricacies of how a commercial building is made. Take the time to 
use each witness as a vehicle to explain the procedure in the deposition since 
you never know who will actually be called to trial. Then decide early in the 
case what evidence you will likely need from the Design Team and formulate 
a plan to get it. Finally, talk with your own experts and formulate a strategy 
to attack the opposing experts with your strongest points.

Personal Injury Cases
It is not uncommon for plaintiffs to use design professionals such as engi-
neers to establish causation and ultimately liability in personal injury cases 
by attempting to prove premises defects and/or safety violations. Many of 
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the tips set forth above also apply in this context. However, some additional 
tips follow.

Premises Liability Cases

In many jurisdictions, plaintiffs will attempt to establish liability in prem-
ises defect cases by showing that a defect existed on the property about 
which the owner knew or should have known. In an effort to establish this 
knowledge, plaintiffs will sometimes hire design professionals to show 
that the building in question was not constructed according to the original 
design or violated the building code thereby creating a defect. Alternatively, 
sometimes opposing experts will acknowledge that the design itself was 
defective thereby causing injury but that the owner failed to warn the invi-
tee. When you encounter either of these scenarios, it is important to make 
sure you have a good understanding of the following

• The history of the premises, including when it was built,

• The history of ownership and control of the premises,

• The modifications made, and the parties involved in 
those modifications.

• Likewise, it is important to understand the applicable building code, 
when the building code was adopted and any subsequent changes to 
the code.

• Further, you should check competing building codes to see if they 
allow for an alternative design and/or method of construction per-
taining to the alleged defective condition at issue.

Once you have this information, you will be able to attack the opposing 
expert’s opinions based on the facts applicable to your case.

Human Factors Experts

The so called human factors expert is typically someone with a professional 
engineering degree who may or may not hold themselves out as a “safety 
engineer.” It is important when deposing these experts to determine if your 
jurisdiction even recognizes such expertise and the extent to which it does. 
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Have the expert set forth what he or she had to do to become classified as a 
professional safety engineer. Additionally, the expert should be asked to iden-
tify all areas of safety and/or human factors that they believe they are qual-
ified to render expert opinions and when they believe they actually became 
qualified in those areas. This information can be used to subject the opposing 
expert to a Daubert challenge if the witness claims expertise in numerous 
categories. Alternatively, even if the expert survives a Daubert challenge he/
she will look bad before a jury claiming to be an expert in everything.

Further, they should be asked to explain the basis for their qualifica-
tions including why they believe they are qualified. In order to do this, it is 
important to do the following:

• Take an extensive history of the safety engineer/human factors 
expert at the beginning of the deposition.

• The history should set forth all relevant job experience the expert had 
prior to becoming an expert.

• Determine how much of their career they have actually spent doing 
design work as a safety engineer versus how much spent testifying as 
an expert.

Further, keep in mind that many of the so called “human factors 
experts” are repeat players and as such there should be numerous depo-
sitions where they have been deposed. If so, check to see if they have ever 
issued a contradictory opinion to the one expressed in your case and if so 
ask them to explain the basis for doing so. Additionally, you should explore 
their bias and inquire about the number of times they have been hired by 
Plaintiff’s counsel and the number of times they work for the Plaintiff versus 
the defense. Further, some jurisdictions may even allow you to explore the 
amount of income the expert receives from expert witness work. Finally, you 
should ask the expert how many cases they are asked to review in a year and 
how many cases they decline for reasons other than finances. All of these 
potential areas of bias should be explored.
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Investigation into Your Deponent
Finally, it is important to do a proper investigation into your deponent to 
understand what subject areas they have provided testimony. Check with 
your partners and other members of your firm to see if anybody has ever 
deposed the witness before and read previous transcripts (particularly use-
ful with respect to witnesses who are in fact repeat players and have given 
numerous depositions). Finally, keep in mind that DRI maintains an expert 
witness database at http://dri.org/Experts that contains information on over 
65,000 plaintiff and defendant experts. Additionally, DRI also provides a 
service known as Expert Witness Profiler at http://dri.org/Experts/Profiler, 
which provides information on numerous expert witnesses.

With these tips in mind, you’ll be well on your way to handling design 
professionals in your case.
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