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Chapter 2

Getting Started

By Asim K. Desai, Margaret M. Drugan, 
and Hieu Tran Williams

T he most important part of trial work, other than the trial itself, is the ini-
tial work on a newly filed case against your client. It is at this stage that 

the successful attorney and client can work together to build a compelling 
story that will result in favorable resolution. A “story” is how we, including 
jurors, understand things. Each story must be clear, complete and consis-
tent. This chapter focuses on analyzing the strengths and weaknesses of your 
case, from inception through the discovery phase, to determine whether 
your client can tell such a story at trial. Making this effort at the initial phase 
of litigation will lay the proper foundation for a thorough liability analysis, 
allowing for the recommendation of case resolution through either early 
alternative dispute resolution or trial.

Getting to Know Your Client
Once the complaint is served, the first step is to get to know your client 
and understand their business prior to the initial litigation strategy meet-
ing. Being knowledgeable about your client’s business helps you to quickly 
develop their trust and, more importantly, avoid asking basic questions or 
appearing unprepared during the initial meeting. Your client will likely be 
concerned about the prospect of litigation, and in contrast, will be reassured 
that you are not wasting time asking foundational questions.

Getting to know your client will involve reviewing the case file (if one 
has been created), speaking with any attorneys at your firm who have rep-
resented this client in the past, and reviewing any recent press coverage that 
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might be relevant to your case. Anticipating how the plaintiff is likely to por-
tray your client during litigation and at trial (and possibly in the media) will 
also be helpful in analyzing to what extent your client’s story will likely be 
accepted by a jury. Your client may be sensitive to potentially adverse media 
attention and will want to know what steps can be taken to mitigate the 
same (such as hiring a public relations consultant).

Getting to Know the Plaintiff(s)
Once you know your client, you will need to focus on getting to know the 
plaintiff. You should try to obtain any information regarding the plaintiff’s 
personal background. Usually, a Lexis/Westlaw background search will pro-
vide a good starting point to help you understand a plaintiff’s socioeconomic 
status, employment history, prior felony charges, and unrelated lawsuits. 
The plaintiff may have also been a witness or a party in an unrelated case. 
Obtaining any prior deposition testimony transcripts could provide poten-
tial impeachment evidence. For example, the plaintiff may have testified 
that they suffer from severe emotional distress due to an unrelated personal 
injury claim or death that occurred prior to your client’s dispute.

With information- sharing constantly evolving in today’s world, do not 
forget to conduct thorough internet research, including social media web-
sites such as LinkedIn, Facebook, Instagram, and Twitter. If you are lucky, 
you can obtain a sneak preview of the plaintiff (and any incriminating pho-
tos) before he/she scrubs his/her profile posts or tweets, which could under-
cut claims, including any emotional distress damages.

It is equally important that you take the time to research your adver-
sary: opposing counsel. Asking your colleagues for feedback regarding 
plaintiff’s counsel could yield important information about possible games-
manship in discovery, delay tactics, and/or the likelihood of settlement. A 
jury verdict search will also help you to determine whether opposing coun-
sel has previously prevailed at trial with similar claims in a similar venue. 
Do not hesitate to contact an attorney outside of your firm to solicit feedback 
regarding opposing counsel. A Lexis/Westlaw search may also provide past 
motions and briefs—based on similar facts—filed by opposing counsel, or 
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provide insight as to repeated themes at trial. This search is also useful when 
preparing to disclose expert witnesses prior to trial (addressed in Chapter 7, 
“Expert Witnesses.”)

The Factual Investigation: Identifying Key 
Information, Documents, and Witnesses
Thorough, objective and detailed investigation of all potentially relevant 
facts and issues must be considered at the outset in order to determine 
whether a cogent and credible story can be conveyed by your client.

Identifying Key Information: What You Have and What’s Missing

It is critical that you identify the key information you will need to tell your 
client’s story, including what information you can obtain directly from 
your client and what information you need to obtain from another source. 
First, review the complaint closely and create a basic timeline of events. 
While this may seem like a simple task, it will keep you focused on the 
important events, as well as quickly identify any statute of limitation or 
failure to exhaust administrative remedies defenses. In some cases, such as 
employment disputes, you may be able to identify patterns of inappropriate 
behavior and/or discipline to support a termination, or to refute a causal 
connection required for a retaliation claim.

Second, review the complaint again, this time creating a list of questions 
regarding your client’s practices and policies for which you need to know the 
factual answers. For example, what are your client’s practices and policies 
with respect to the factual dispute alleged? When were those put into place? 
Are they documented anywhere? Did your client follow said practices and 
policies? If not, why? Other questions might include identifying decision 
makers or determining what incident triggered a contract violation. You 
should try to get answers to these questions at your initial client meeting, or 
be able to identify the client contact that can provide the information needed.
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Identifying Key Documents

Preferably before the initial meeting with the client, obtain any preliminary 
documents related to the case, such as the employee file, police reports, the 
written contract that was allegedly breached, email correspondence, etc. 
This can easily be accomplished by sending your client a quick email identi-
fying a short list of key documents you would like to review before the litiga-
tion strategy meeting. This will also start the ball rolling on any document 
collection that will need to occur during the discovery phase. As a general 
rule, if the case involves a large volume of email communication, obtain-
ing copies of key witness email accounts can take a few weeks, depending 
on your client’s information technology resources. Request copies of email 
accounts, particularly those that would have had electronic communications 
with the plaintiff(s), as soon as possible and perform a cursory search for key 
documents within a specific time frame (a more comprehensive search can 
be conducted after the initial meeting).

Ultimately, all documents that are potentially relevant to the allega-
tions/issues alleged in the complaint must be gathered. Work with the client 
to identify all locations where documents may exist and search them; you 
should also advise all concerned parties to preserve those documents (see 
“Litigation Holds,” Chapter 1, page 4, for more detail.) Possible documents 
locations include hard files, emails (inboxes, sent, deleted, and archived), 
text messages, and chat programs. There may also be locations for docu-
ments that are unique to your client; for example, specific public records or 
filings, board meeting agendas, or minutes. (Determining the existence of 
key documents—and when to produce them—is further discussed in Chap-
ter 1, “Litigation Holds,” page 4.) Documents may also be in the possession of 
third parties, to whom you may need to issue document subpoenas during 
the discovery phase. You should of course discuss the third party deposition 
subpoenas with your beforehand, if there is a possibility that the subpoenas 
would adversely impact an existing relationship between the client and the 
third party. In some cases, the third party may be a current client of your 
firm. When in doubt, ask your client or conduct a search of your firm’s files.
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Once you have an initial set of key documents, review them closely to 
determine whether additional key documents are identified that will need to 
be found. For example, email correspondence may be missing attachments, 
or documents may reference related spreadsheets or handwritten notes. 
Assembling and organizing the “universe of documents” early on in the case 
is helpful for a number of reasons. Your client’s story is more credible when 
supported by the documents, which jurors tend to trust more than witness 
testimony. Documents can also help refresh a witness’s recollection during 
the initial factual investigation stage, allowing you to assess the case early in 
litigation as opposed to later in the discovery phase.

Identifying Key Witnesses

Based on a review of the documents, you should be able to identify key wit-
nesses. Work with your client to confirm that there are no other individuals, 
including former employees or third parties, who may have information 
relevant to the claims/issues, and have them make the introductory phone 
call or email regarding the case. Ask your client whether there are concerns 
with any of the key witnesses that you should be aware of prior to making 
contact. (For example, is the person hostile to your client? Has he or she pre-
viously expressed views similar to the plaintiff or likely to provide testimony 
in support of the plaintiff?)

Meet key witnesses early to frankly discuss the factual allegations and 
help you identify weaknesses, exposures, and rebuttal points to your client’s 
story. Develop an outline of questions for each witness, including questions 
about their personal background, their relationship with the parties, their 
impression of the parties, and any information he or she has regarding 
the dispute. Include references in the outline to any key documents which 
require explanation in order for you to better understand the issues in 
the case. Having a copy of any key documents is also useful if you need to 
refresh the witness’s recollection, or to establish who will lay the foundation 
for a particular document at trial. Be sure to ask each witness to search for 
any relevant documents and identify any witnesses who may have informa-
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tion related to the case. Obtain contact information for each person, includ-
ing cell phone numbers and personal emails.

It is also important to provide your client with a candid report of each 
witness’s overall credibility as a story- teller and the anticipated testimony, 
whether favorable or adverse. Even the most defensible case can be lost if 
the potential witnesses are not likeable or consistent, or if your client’s story 
requires concepts difficult to explain to the jury. Some witnesses will also 
take more than one meeting to disclose important information. Identifying 
poor witnesses will also allow you to factor in additional preparation time 
prior to their depositions, or to find another witness who can testify regard-
ing the same information.

Preliminary Research and Analysis
The completion of the above steps should provide sufficient information upon 
which to prepare a comprehensive liability and damages analysis evaluation. 
The factual analysis portion of the evaluation should include 1) a brief sum-
mary of the plaintiff’s story and the anticipated evidence in support; and 
2) your client’s story, identifying the current key documents and anticipated 
supporting witness testimony, as well as the evidence yet to be obtained.

The legal analysis portion of the evaluation should include: 1) a break-
down of the elements the plaintiff is required to prove for each cause of 
action; 2) any possible affirmative defenses that defeat the plaintiffs’ claims; 
and 3) any references to the most recent relevant case law. This may require 
preliminary research and a review of the applicable jury instructions. Based 
on jury instruction research, start to craft the discovery plan—the ultimate 
goal is to disprove key elements of the plaintiff’s case.

Finally, your evaluation should include any relevant background infor-
mation regarding the judge (especially if the judge is single assignment), 
such as his or her practice area before joining the bench and any recent 
rulings on summary judgment; this may provide insight as to whether the 
judge is more likely to make favorable rulings in your case. A judge who 
rarely issues sanctions may not be preferable if you know opposing counsel 
has a reputation for engaging in gamesmanship during discovery. General 
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research into any recent verdicts and/or settlements involving similar cases 
in the same jurisdiction may also provide insight as to the risks, as well as 
your client’s chances of prevailing at trial.

Conclusion
The goal of this chapter is to create a meaningful, objective and frank case 
assessment for the client in order to understand the exposures in the case 
and the depth of work that must be done by you and the client. This will 
assist in determining whether early mediation is preferable, while also pro-
viding a clear roadmap to prepare the case for trial if a reasonable business 
resolution cannot be reached early in the process.
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