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Chapter 8

Pretrial

By Ronna D. Kinsella

Getting Ready for Trial: Where and When Do You Start?
Ask an attorney when their pretrial preparation usually begins, and you will 
likely receive as many varied responses as the number of attorneys you ask, 
often precipitated by comments along the lines of “it depends on the case” or 
“it depends on what else is going on.” Ask the same attorneys for a description 
of what their typical pretrial preparation entails, and the answers will likely 
be just as numerous. That being said, many attorneys will agree that there are 
certain things that definitely should be done, or at least considered, prior to 
every trial. The question then is, “where [and when] should you start?”

Many attorneys choose to start their “pretrial checklist” ninety or a hun-
dred days prior to trial, usually basing their checklist off of the deadlines con-
tained in either their Local Rules or Rule 26(a)(2)(D), which sets the deadline 
for expert disclosures “at the times and in the sequence that the Court orders” 
or “at least 90 days before the date set for trial or for the case to be ready for 
trial.” Fed. R. Civ. P. 26(a)(2)(D). Respectfully, however, it is recommended that 
whenever possible, attorneys base the “start” of their pretrial preparations a 
minimum of thirty (30) days (with sixty (60) days being preferred) prior to the 
close of discovery, or at least 120 days prior to trial, whichever is longer, par-
ticularly in larger, more complex and/or more fact- intensive cases (see “Con-

sider Requesting Modifications to Scheduling Order” sidebar. This allows the 
attorney a window of opportunity in which to correct and/or supplement any 
needed disclosures or discovery production, propound any additional discov-
ery that might be needed, and affords both the attorney and the Court, if nec-
essary, the time needed to address any remaining issues prior to trial.
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Consider Requesting Modifications to Scheduling Order

Many pretrial “headaches” can be reduced significantly through the use of a detailed, 
staggered Scheduling Order, entered early on in the litigation. While many courts’ 
form/standard Scheduling Orders already contain deadlines for such issues as join-
der of parties and amendment of pleadings, expert disclosures, discovery cutoffs, 
mediation deadlines and dispositive motions deadlines, even those with standardized 
or preferred forms are frequently willing to entertain modifications to the “standard” 
Scheduling Order upon the request of one or more of the parties. Depending upon 
the preferences of counsel and the needs/complexity of the case, these modifications 
may include a request for the following:

• For a deadline to require the plaintiff to identify and/or depose any fact witnesses 
to be called at any future hearing or the trial of the case, including but not limited 
to any treating physicians;

• For a deadline to require the plaintiff to identify and/or depose any treating 
physicians;

• For a deadline to require the party bearing the burden of proof on a particular 
issue to have its expert(s) made available for deposition by a particular deadline 
(and a reciprocal deadline for the party not bearing the burden of proof on a par-
ticular issue);

• Setting any applicable deadline for mediation sufficiently in advance of the dis-
positive motions deadline, so as to allow defendant(s) a reasonable opportunity to 
get the matter resolved, if possible, before incurring the expense of major pretrial 
motion preparations;

• Setting the deadline for filing any Daubert or Frye motions at or near the time for 
the deadline for filing dispositive motions, as these motions generally have a signif-
icant impact on pretrial preparations, potential for case resolution through settle-
ment, and so as to allow the court sufficient time to consider these often complex 
motions and conduct any hearing, if a hearing will be permitted, prior to the Final 
Pretrial Conference;

• Setting staggered deadlines for each party to exchange proposed exhibit lists, 
witness lists, proposed jury instructions and/or designations of deposition testi-
mony sufficiently in advance of the deadline for filing motions in limine, so as to 
(hopefully) reduce the number of such motions needed by each party and allowing 
more opportunity for the parties to resolve any objections prior to the Final Pretrial 
Conference; and/or

• Setting deadlines for parties to file and respond to motions in limine prior to the 
Final Pretrial Conference.

While an attorney’s request for such modifications to the more basic Scheduling 
Order may be met with some resistance, either from the Court or, more likely, from 
opposing counsel who simply does not wish to commit to certain deadlines early on 
in the proceedings, in many cases, an explanation of the basis for such modifications 
to the court can result in a favorable response. When granted, these staggered dead-
lines can provide needed focus, order and structure to the pretrial preparation pro-
cess, as well as reduce guesswork and last minute “rushes” to prepare a case for trial.
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With regard to where to begin pretrial preparations, counsel should 
look first to their own initial disclosures, expert disclosures, discovery 
responses, and production to ensure all applicable disclosures have been 
made pursuant to Rule 26 of the Federal Rules of Civil Procedure and/or 
any applicable state or local rules. Have all relevant witnesses been disclosed 
and, if necessary, deposed? Have all relevant documents and other tangi-
ble evidence been produced to opposing counsel, both those the attorney 
expects to utilize itself at trial and those the attorney might be called upon 
to use in rebuttal? Is any supplement needed to update/complete the expert 
reports or update testimony provided by the expert during a deposition?

In most cases, some form of supplementation/additional disclosure will 
be needed to reflect information, documents, and/or additions/revisions to 
expert opinions developed over the course of discovery. Once any final dis-
covery and/or expert supplementation has been completed, a final review of 
opposing counsel’s disclosures and discovery responses will not only alert 
counsel to any additional discovery that may be needed prior to any dis-
covery deadline, but will also serve as a helpful first step toward identifying 
potential future motions and creating initial drafts of a trial outline. Finally, 
a review of counsel’s previously prepared deposition summaries will go a 
long way toward refreshing the attorney’s recollection of important issues 
and make preparing the trial outline(s), notebook(s), and master “to do” 
list(s) much easier.

Pretrial Checklist Sample: The Last 120 Days
Any pretrial checklist will, of course, be subject to the needs of the under-
lying case, the preferences of counsel, and practical considerations that are 
beyond the purview of this chapter. Nevertheless, the following is a sample 
“Pretrial Checklist” attorneys in a variety of cases may find useful in prepar-
ing their own “Pretrial Checklist” and preparing for trial.

120 Days Prior to Trial

Inquire about the standard operating practices and procedures for the court, 

and review all applicable local rules and standing orders.
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Meet with litigation/trial team members to discuss case status, initial assign-

ments/priorities, and prepare an initial schedule for future pretrial meetings 

through the commencement of trial.

Prepare master “To Do” List with assignments for team members and applica-

ble deadline dates.

Determine whether additional settlement efforts are needed, including but 

not limited to a potential Offer of Judgment.

Determine whether any amendment of the current pleadings is necessary/

required.

Review initial disclosures, discovery production and responses for all par-

ties, and while doing so, compile lists of potential Motions in limine and, if 

applicable, areas where additional discovery and/or supplementation might 

be needed.

Consider whether additional discovery is needed and if so, propound such 

discovery sufficiently in advance of the discovery deadline for the case to 

allow the opposing party the requisite time to respond.

File Requests for Admission to narrow proof needed for trial.

Confirm trial availability with all witnesses expected to be called at trial, par-

ticularly experts.

Consider whether one or more Motions for Summary Judgment 

are appropriate.

Consider whether any surveillance of the plaintiff is necessary/appropriate 

and if so, ensure that surveillance is completed and ready to be produced, if 

required by the jurisdiction, within the applicable deadline(s).

If appropriate, begin negotiating and/or obtaining stipulations to narrow 

proof needed for trial.

Determine whether a jury consultant is needed and if so, make appropri-

ate arrangements.

Determine whether a mock trial or focus group is appropriate, and if so, 

assign team members responsible for recruiting/obtaining group members/

mock jurors and facilitating presentation.
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Consider whether advanced graphics and/or demonstrative evidence, such 

as mock-ups, models, simulations and/or animations would be helpful to 

explain key concepts or expert testimony to the trier- of- fact and if so, who 

will create/ produce those materials in time for trial preparation.

Consider whether to enlist the assistance of an outside IT consultant/assistant 

for trial and if so, make appropriate arrangements with provider(s).

Confirm trial date(s) and time(s) with all witnesses/experts expected to be 

called at trial.

Ensure that affidavits and/or stipulations have been obtained/produced to 

meet the requirements to enter business, medical, or other pertinent records 

into evidence, or prepare to subpoena records/custodian as required by 

the Rules.

Confirm all depositions have been taken or are scheduled.

Review opponent’s discovery and determine whether further motions to com-

pel and/or for sanctions are necessary.

Prepare a list of any needed additional legal research and assign/calendar 

deadlines for same among litigation team members.

File FRE 902(11) notice for certified records you wish to introduce without a 

records custodian

90 Days Prior to Trial

Begin preparing trial folders/binders for each witness/expert identified in 

the case.

Begin drafting initial trial outline.

Ensure all expert disclosures have been made, along with any necessary sup-

plements, pursuant to the applicable rules and/or any Scheduling Order set 

by the Court.

Consider whether a (supplemental) juror questionnaire is warranted and if so, 

begin formulating proposed questionnaire.

Excerpt relevant discovery responses.

Finalize witness trial summaries.
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Finalize arrangements for any focus groups/mock trial(s), as applicable.

Update investigations on designated experts, key witnesses likely to be called 

at trial.

60 Days Prior to Trial

File any dispositive motions and motions pursuant to Daubert/Frye in accord-

ance with the applicable Scheduling Order (if any) and/or the applicable rules 

of the Court.

If necessary, reserve any transportation, hotel/conference rooms, court 

reporters and/or videographers needed for trial for attorneys, client(s), 

and witnesses.

Reach out to friendly fact/lay witnesses and where permitted, discuss what to 

expect at trial, provide them with a copy of any prior deposition or affidavit, 

and arrange a time to meet with them in person to discuss upcoming trial.

Prepare/finalize where possible any potential demonstrative aids.

Arrange for final pretrial preparation with expert witnesses.

Prepare any requests for judicial notice, if applicable.

Begin draft of trial brief(s), if applicable.

Finalize schedule for outside IT personnel as applicable.

Finalize/update any pretrial report and/or litigation budget as may be 

required by the client.

Confirm final pretrial conference and trial dates/times with client(s).

Identify/prioritize potential motions in limine to be filed and which may be 

filed by opposing counsel and assign litigation team members responsible for 

 handling same.

30 Days Prior to Trial

Prep experts for trial, in person wherever possible.

Subpoena witnesses if needed.

File any responses in opposition to dispositive motions and/or motions pursu-

ant to Daubert/Frye as applicable.
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Prepare and exchange with opposing counsel initial witness/exhibit lists, 

 proposed jury instructions, and deposition designations in accordance with 

 applicable Scheduling Order (if any) and/or Local Rules.

File motions in limine in accordance with applicable Scheduling Order (if any) 

and/or Local Rules.

Finalize trial brief, if applicable.

File any Motions for Judicial Notice, if applicable.

Finalize physical copies of exhibits; label and exchange with opposing counsel 

pursuant to applicable case deadlines and/or Local Rules.

Finalize intended trial outline/sequence of witnesses/exhibits.

Outline direct and cross- examinations of witnesses.

Finalize trial/witness notebooks and a checklist of proof/evidence for use 

during the trial.

Prepare copies of depositions and/or discovery for potential filing with the 

court as needed.

Obtain jury pool list and perform jury investigation if possible.

Make arrangements with expert witnesses for any necessary Daubert hearing 

as applicable.

Make/edit video clips for testimony/impeachment and other uses at trial.

15 Days Prior to Trial

Prepare individual fact/lay witnesses for testimony.

Outline in person voir dire and opening statement

Confirm accommodation reservations.

Arrange for any necessary courtroom aids, such as projectors, podiums, or 

other equipment.

Confirm courtroom/conference room availability.

Finalize witness schedule/order where possible.

Finalize and present any stipulations to the Court.
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If not already completed, finalize the anticipated order of witnesses with 

opposing counsel and update witnesses.

Verify service of all subpoenas.

Review pretrial order once received to determine if issues have been nar-

rowed, evidence/testimony/witnesses limited or excluded, and revise trial 

outlines/ notebooks as necessary.

Serve and file, as applicable, any objections to deposition designations, wit-

ness or exhibit lists from opposing parties.

Finalize any legal memoranda/bench briefs on all likely questions of law, 

admissibility of particular evidence/testimony, or other motions not ruled 

upon by the court during the final pretrial conference.

Review/finalize master “To Do” List and complete any remaining items.

Review/finalize trial outlines/trial notebooks.

Review/finalize any edited video depositions and/or video clips to be used 

at trial.

7 Days Prior to Trial

Gather and prepare all necessary files, documents, equipment, and other 

items needed for trial.

Arrange for transportation for all necessary files, documents, equipment and 

other items.

Arrange for any hospitality needs during the trial (meals, snacks, etc.) and 

assign team members responsible for same.

Final meetings with the trial team, client(s) and/or key witnesses as needed/

appropriate.

Confirm courtroom/war room availability at the courthouse and make 

 arrangements for access to the courtroom as needed to set up any needed 

equipment/tech.

Finalize and confirm witness/expert attendance and travel/lodg-

ing arrangements.
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Finalize and confirm any other third-party vendor arrangements and 

court reporter.

Commencement of Trial

Verify presence of courtroom aids needed for trial.

Confirm delivery of demonstrative aids.

Ensure clerk has all pre- marked exhibits and consult/confirm with the clerk 

the preferred system of entry/confirmation during the trial.

Pretrial Disclosures Pursuant to FRCP 26

Timing and Disclosure of Expert Testimony Under FRCP 26(a)(2)

Pursuant to Rule 26(a)(2)(D), a party is required to provide its expert disclo-
sures to the opposing party “at the times and in the sequence that the court 
orders.”1 Generally, a federal court will issue a Scheduling Order for the par-
ties providing for when such disclosures must be made. However, “[a]bsent a 
stipulation or court order, the disclosures must be made: (i) at least 90 days 
before the date set for trial or for the case to be ready for trial; or (ii) if the 
evidence is intended solely to contradict or rebut evidence on the same sub-
ject matter identified by another party under Rule 26(a)(2)(B) or (C), within 
30 days after the other party’s disclosure.”2

“General” Pretrial Disclosures and 
Objections Under FRCP 26(a)(3)

In terms of more general pre-trial disclosures, Rule 26 requires that:
[i]n addition to the disclosures required by Rule 26(a)(1) and (2), a 
party must provide to the other parties and promptly file the fol-

 1 Fed. R. Civ. P. 26(a)(2)(D).
 2 Fed. R. Civ. P. 26(a)(2)(D)(i)–(ii).
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lowing information about the evidence that it may present at trial 
other than solely for impeachment:3

 (i) the name and, if not previously provided, the address and tele-
phone number of each witness—separately identifying those the 
party expects to present and those it may call if the need arises;

 (ii) the designation of those witnesses whose testimony the party 
expects to present by deposition and, if not taken stenographi-
cally, a transcript of the pertinent parts of the deposition; and

 (iii) an identification of each document or other exhibit including 
summaries of other evidence—separately identifying those 
items the party expects to offer and those it may offer if the 
need arises.4

Rule 26 requires that such pretrial disclosures be made “at least 30 days be-
fore trial.”5 Within fourteen (14) days after those disclosures are made, “un-
less the court sets a different time,” the Rule provides that “a party may serve 
and promptly file a list of the following objections: any objections to the use 
under Rule 32(a) of a deposition designated by another party under Rule 26(a)
(3)(A)(ii); and any objection, together with the grounds for it, that may be 
made to the admissibility of materials identified under Rule 26(a)(3)(A)(iii).”6 
Though Rule 26 makes the filing of such objections permissive, it should be 
noted that the failure of a party to make such objection “except for [an ob-
jection made pursuant to] Federal Rule of Evidence 402 or 403” operates as a 
waiver of the objection “unless excused by the court for good cause.”7

 3 While the Rule does not require the disclosure of evidence intended to be used 
solely for impeachment, attorneys should confirm whether such disclosure is 
nevertheless required by the applicable Local Rules and/or a pretrial order as 
discussed in greater detail herein. See, e.g., Fed. R. Civ. P. 26, Notes of Advi-
sory Committee on 1993 Amendments.

 4 Fed. R. Civ. P. 26(a)(3)(A)(i)–(iii).
 5 Fed. R. Civ. P. 26(a)(3)(B).
 6 Id. 
 7 Id. 
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Final Pretrial Supplemental Disclosure Deadlines Under FRCP 26

Any attorney preparing for trial should pay careful attention to the com-
pleteness and accurateness of prior discovery responses and/or disclosures 
of his/her client to determine whether further supplementation is required 
under the applicable rules. Under Rule 26(e):

A party who has made a disclosure under Rule 26(a)—or who has 
responded to an interrogatory, request for production, or request for 
admission—must supplement or correct its disclosure or response:

 (A) in a timely manner if the party learns that in some material 
respect the disclosure or response is incomplete or incorrect, 
and if the additional or corrective information has not other-
wise been made known to the other parties during the discov-
ery process or in writing; or

 (B) as ordered by the court.8

Additionally, for any expert whose report was required to be disclosed under 
Rule 26(a)(2)(B), “the party’s duty to supplement extends to both informa-
tion included in the report and to information given during the expert’s 
deposition.”9 The Federal Rules explicitly require that “[a]ny additions or 
changes to this information… be disclosed by the time the party’s pretrial 
disclosures under Rule 26(a)(3) are due.”10

It should be noted that Rule 26 itself specifically calls for the disclo-
sure and identification of witnesses and documents that a party “may 
use” to support its claims or defenses, “unless the use would be solely for 
impeachment.”11 As noted in the Notes of the Advisory Committee on the 
2000 amendments to Rule 26 however, “‘[u]se’ includes any use at a pretrial 
conference, to support a motion, or at trial.”12 “The disclosure obligation 
attaches to both witnesses and documents a party intends to use and also to 

 8 Fed. R. Civ. P. 26(e)(1)(A)–(B).
 9 Fed. R. Civ. P. 26(e)(2).
 10 Id. 
 11 Fed. R. Civ. P. 26(a)(1)(A)(i)–(ii).
 12 Fed. R. Civ. P. 26, Notes of Advisory Committee on the 2000 Amendments.
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witnesses and to documents the party intends to use if—in the language of 
Rule 26(a)(3)—‘the need arises.’”13 Because the disclosure obligation “applies 
to [both] claims and defenses,” a party is required “to disclose information it 
may use to support its denial or rebuttal of the allegations, claim, or defense 
of another party.”14 This would, therefore, include any use or potential use 
of such information, witness or document during the filing of any motion, 
memoranda or response in opposition to any Motion for Summary Judg-
ment or Daubert/Frye Motion.

Do I Have to Disclose My Impeachment Evidence?
Though Rule 26(a) of the Federal Rules of Civil Procedure does exempt from 
a party’s disclosures evidence intended for use “solely for impeachment,” 
counselors should nevertheless be cautious in withholding disclosure of 
such evidence and ensure that, regardless of their subjective intent in the use 
of “impeachment” evidence, they are still in compliance with other portions 
of Rule 26, their Local Rules and/or case precedent for their jurisdiction. 
Pretrial preparations, made sufficiently in advance of any final disclosure 
deadlines, offer attorneys the opportunity to re- evaluate potential impeach-
ment evidence to determine whether further disclosure and/or production 
are needed under the rules and prevailing case law of their jurisdiction.

For example, several courts have held that although the withholding 
party may intend for such evidence to be used solely for impeachment, the ev-
idence must nevertheless be produced where the evidence also has a substan-
tive purpose and/or it would be responsive to a specific discovery request.15 

 13 Id.; see also Fed. R. Civ. P. 26(a)(3)(i) and (iii).
 14 Id. 
 15 See, e.g., Newsome v. Penske Truck Leasing Corp., 437 F. Supp. 2d 431, 436 (D. 

Md. 2006) (“Impeachment evidence which also possesses a substantive quality 
cannot be said to fit the solely for impeachment classification” and is therefore 
subject to disclosure); Klonoski v. Mahlab, 156 F.3d 255, 270 (1st Cir. 1998) (not-
ing that letters which “tended to establish the truth of a matter to be determined 
by the trier of fact” constituted substantive evidence, regardless of defendants’ 
intent to use such evidence as impeachment); Wilson v. AM Gen. Corp., 167 F.3d 
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If the jurisdiction in question is one that follows this theory, failure to timely 
disclose and produce such evidence in compliance with the deadlines set by 
the Court and/or the Rule 26 deadlines can result in the exclusion of the evi-
dence under Rule 37(c)(1) or its applicable state counterpart.16

1114, 1122 (7thCir. 1999) (determining that where witnesses were not disclosed 
even in time for defendant’s Rule 26(a)(3) pretrial disclosures and witnesses’ 
proposed testimony “was part of [defendant’s] primary line of defense,” trial 
court’s exclusion of witnesses from trial was upheld); Costa v. AFGO Mech. 
Servs., 237 F.R.D. 21, 25 (E.D.N.Y. 2006) (finding persuasive the fact that audio-
tape at issue contained “substantive information, useful for more than poten-
tially impeaching the defendants at trial” and found it an “additional reason” 
requiring disclosure); Cooley v. Great S. Wood Preserving, Inc., 2004 U.S. Dist. 
Lexis 31343 *10 (M.D. Ala. Sept. 30, 2004) (remarking that affidavits at issue 
were “at the very least in part substantive” and tended “to establish the truth of 
the matter to be determined by a trier of fact” such that witnesses and affidavits 
should have been disclosed prior to their filing in support of plaintiff’s opposi-
tion to a defendant’s Motion for Summary Judgment); but see Lomascolo v. Otto 
Oldsmobile- Cadillac, Inc., 253 F. Supp. 2d 354, 360 (N.D. N.Y. 2003) (declining to 
follow the ruling of Klonoski in part due to confusion over “whether ‘solely for 
impeachment purpose’ applied to the use subjectively intended by the offering 
party or instead, to any possible use that may later be ascertained by the oppos-
ing party or a court, and instead relying upon the doctrine of judicial estoppel to 
hold a plaintiff to “his legal strategic elections” and, while not excluding entirely 
certain documents that held both substantive and impeachment value from 
trial, nevertheless holding the plaintiff to use of such documents “solely for im-
peachment purposes”); see also Halbasch v. Med-Data, Inc., 192 F.R.D. 641, 649 
(D. Or. 2000) (reviewing cases contrary to the authority cited in the First Cir-
cuit’s decision in Klonoski and noting concern “that the First Circuit’s approach 
would result in an erosion of evidence capable of warranting the impeachment 
designation. It is the rare case where an attack on a witness’s credibility cannot 
be linked to some substantive element of a claim. Under Klonoski, admission of 
evidence offered ‘solely’ to impeach would likely be erroneous in almost every 
case. It is doubtful Congress intended the ‘solely’ exception to swallow the entire 
impeachment rule.”)

 16 See Fed. R. Civ. P. 27(c)(1) (“If a party fails to provide information or identify a 
witness required by Rule 26(a) or (e), the party is not allowed to use that infor-
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This analysis may be of particular importance in cases where the 
discoverability and production of surveillance evidence are at issue and 
is especially true in cases where one party has propounded formal dis-
covery requests seeking such evidence.17 Defendants frequently obtain 
and use surveillance evidence as a means of impeaching a plaintiff ’s 
credibility, and in many instances, may withhold disclosure of such 
evidence on the grounds of the attorney work product privilege and/or 
as evidence intended solely for purposes of impeachment. The question 
then becomes whether, and if so when, such evidence must be disclosed 
and/or produced to opposing counsel. Some jurisdictions allow dis-
covery of surveillance evidence while allowing defendants to withhold 
that evidence until after a plaintiff has been deposed.18 Others limit the 

mation or witness to supply evidence on a motion, at a hearing, or at trial, 
unless the failure was substantially justified or is harmless.”).

 17 See, e.g., Gutshall v. New Prime, Inc., 196 F.R.D. 43, 45–46 (W.D. Va. 2000) (rul-
ing on a Motion to Compel, where plaintiff issued formal discovery requests 
for surveillance evidence, the court found that defendant’s arguments that 
such evidence was intended solely for purpose of impeachment and constituted 
attorney work product failed “due to the relevance and importance of such 
evidence [in the personal injury action], and the substantial impact it may have 
at trial”); Gibson v. AMTRAK, 170 F.R.D. 408, 409 (E.D. Pa. 1997) (noting that 
where a party intends to use surveillance tapes at trial, the work product privi-
lege is waived given the plaintiff’s substantial need for evidence that may prove 
critical at trial and plaintiff’s inability to obtain the substantial equivalent of 
this record of plaintiff’s condition at a particular time and place); Chiasson v. 
Zapata Gulf Marine Corp.,988 F.2d 513, 517 (5th Cir. 1993).

 18 See, e.g., Daniels v. AMTRAK, 110 F.R.D. 160, 161 (S.D.N.Y. 1986); Martin 
v. Long Island Railroad Co., 63 F.R.D. 53, 54–55 (E.D. N.Y. 1974); Blyther v. 
Northern Lines, Inc., 61 F.R.D. 610 (E.D. Pa. 1973); Boyle v. CSX Transp., Inc., 
142 F.R.D. 435, 437 (S.D. W.Va. 1992) (stating that where surveillance evidence 
is sought in discovery, the court ordered “the surveilling party shall, after the 
passage of sufficient time for deposing those surveilled, make available for in-
spection and copying all films and tapes taken in connection with the surveil-
lance. If inquiry is made, that party shall also provide the name and address of 
any individuals conducting the surveillance, the date or dates on which films 
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required disclosures only to surveillance the defendant plans to intro-
duce at trial.19 Still, other jurisdictions purport to require the production 

or videotapes were taken and an indication as to whether or not a written re-
port exists with respect to such surveillance. These guidelines are not intended 
to require surveilling parties to complete surveillance at any particular stage 
of the proceeding; however, if additional surveillance is conducted following 
provision of the information and materials required herein, a surveilling party 
shall, forthwith, supplement previous responses.”); Ward v. CSX Transp., 161 
F.R.D. 38, 39–40 (E.D. N.C. 1995); Tripp v. Severe, 2000 U.S. Dist. Lexis 16488 
(D. Md. Feb. 8, 2000); but see, e.g., Gardner v. Norfolk S. Corp., 299 F.R.D. 434, 
437 (D. N.J. 2014) (stating that where “surveillance evidence directly relates to 
Plaintiff’s physical conditions, it constitutes evidence relevant to the subject 
matter of [the] action, and discoverable pursuant to the standards set forth 
in Federal Rule of Civil Procedure 26” such that “permitting parties to delay 
production of this relevant evidence requested in the context of the parties’ 
discovery requests would nullify the discovery process.”); Dehart v. Wal-Mart 
Stores, East, L.P., 2006 U.S. Dist. Lexis 605, 2006 WL 83405, at *1 (W.D. Va. Jan. 
6, 2006) (noting that production of surveillance evidence prior to deposition 
of plaintiff required where the evidence at issue constituted “both substantive 
as well as impeachment evidence”); Karr v. Four Seasons Mar., Ltd., 2004 U.S. 
Dist. Lexis 6388, 2004 WL 797728, at *5–6) (E.D. La. Apr. 12, 2004) (requiring 
surveillance evidence production where the court could not determine “that 
the surveillance information requested” would be “limited exclusively to im-
peachment with no other relevance to the case”); Pro Billiards Tour Assoc., 
Inc.v. R.J. Reynolds Tobacco Co., 187 F.R.D. 229, 231 (M.D. N.C. 1999) (holding 
that where plaintiff tape recorded meeting with the knowledge of defendant’s 
representatives and defendant demanded production of the tape prior to repre-
sentatives’ depositions, despite plaintiff’s assertion that production of the tape 
should be withheld until after the deposition, “[t]o the extent the substantive 
value of the evidence outweighs its impeachment value, the Court will not de-
lay production pending the taking of a deposition.”).

 19 See, e.g., Martino v. Baker, 179 F.R.D. 588, 590 (D. Colo. 1998); Gibson v. 
AMTRAK, 170 F.R.D. 408, 409–410 (E.D. Pa. 1997) (stating that where a party 
“does not intend to introduce any surveillance evidence at trial, it need not 
produce the putative photos and films during discovery; however, this does 
not mean that the defendant is excused from at least disclosing the existence 
of such surveillance, particularly after the deposition of the plaintiff as the 
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of all surveillance evidence regardless of whether the defendant intends 
to use such evidence at trial.20 Defense counsel would be wise to con-
sult the case law of their jurisdiction to determine whether and to what 
extent such evidence is required to be disclosed within their jurisdiction, 
and if so, to make such disclosure/production well prior to any applica-
ble discovery deadline, including those listed under Rule 26.

“better option” in the court’s view is to require defendants “to decide whether 
they intend to introduce any surveillance evidence at trial in sufficient time 
to allow plaintiffs to be prepared without undue delay”); Fisher v. Nat’l R.R. 
Passenger Corp, 152 F.R.D. 145, 158 (S.D. Ind. 1993) (limiting required discov-
ery production to surveillance intended for use at trial); Fletcher v. Union Pac. 
R.R., 194 F.R.D. 666, 669 (S.D. Cal. 2000) (remarking that while defendant was 
required to respond to interrogatories propounded by a plaintiff concerning 
the date, location, and other details regarding defendant’s surveillance activi-
ties, where defendant claimed the work product privilege and stipulated it did 
not intend to introduce such evidence at trial, no production was required).

 20 See, e.g., Daniels v. AMTRAK, 110 F.R.D. 160, 161 (S.D. N.Y. 1986) (deciding a 
Motion to Compel, while the court allowed defendant to withhold disclosure 
of surveillance materials until after the deposition of the plaintiff, it explicitly 
required the defendant to “produce for the plaintiff’s inspection not only those 
portions of film or tape which it intends to introduce at trial, but all films or 
tapes of the plaintiff in its possession.”); Bachir v. Transoceanic Cable Ship Com-
pany, 1998 U.S. Dist. Lexis 19528 (S.D. N.Y. Dec. 15, 1998) (determining that “the 
better view is to permit discovery of all surveillance videotapes in defendant’s 
possession,” not merely those defendant intended to use at trial, because “just 
as their (sic) is a risk that a plaintiff who views the videotape prior to his deposi-
tion may alter his deposition testimony to conform to the videotape, there is an 
equal risk that permitting selective disclosure by a defendant may result in the 
fact finder seeing only those portions that support the defendant’s position.”).
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“Discovery Work Docs,” Produced Documents 
Indices and Their Role in Pretrial Preparation

Using Produced Documents Indices to 
Create Proposed Exhibit Lists

Hopefully, counsel already has a standard system by which they receive, log, 
and catalog documents received over the course of the discovery process. If 
not, attorneys would be wise to implement such a system, both for recording 
and memorializing their own discovery production, as well as for production 
from opposing counsel. This need not be a complicated procedure, but should 
include at a minimum a complete record of all documents produced by each 
party to the case, the document(s) bates- number, a reasonably particular de-
scription of the document or group of documents, and notation concerning 
any privilege, protection, order, or limiting instruction governing the use of 
such document. Regardless of the size or complexity of the case, it is generally 
helpful to create separate indices for each party involved. In more advanced 
situations, creating indices where the produced documents are hyperlinked in 
.pdf format within the index itself can also be useful, particularly if the index 
in question is updated and documents hyperlinked as the case progresses.

Having such indices make preparing exhibits and proposed exhibit 
lists much easier. Counsel can simply review the produced documents 
index for each party at the outset of pretrial preparations, determine if any 
supplementation is needed to their own production, and largely copy and 
paste from the index to create their exhibit list. If the index is connected to 
hyperlinked documents already, this saves additional time searching for the 
documents needed for exhibits from potentially voluminous materials. As 
an added benefit, with the documents for the exhibits already in a .pdf for-
mat, software is readily available to allow for pre- marking of exhibits. At the 
very least, the proposed exhibits and the revised index will be relatively easy 
to backup and store on external hard-drives, for easy access during the trial. 
Likewise, having separate indices for the documents produced by each party 
allows for at least a partial shortcut in responding/objecting to a proposed 
exhibit list from opposing counsel. Attorneys should then be able to com-
pare the documents produced with the proposed exhibit list to determine 
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whether opposing counsel has complied with their disclosure/production 
duties prior to trial and if not, address such issues in their objections.

The Benefit to “Work Doc-ing” Formal Discovery 
Responses in Pretrial Preparations
One tool, perhaps not as widely used, is the use of “work docs” for formal 
discovery requests/responses, particularly as it relates to a party’s responses 
to interrogatories and requests for production. Very simply, a “work doc” is 
a word processing version of each interrogatory, request for production (and 
in unusual cases, can sometimes even include requests for admission) pro-
pounded to a party, the party’s verbatim response along with the date of that 
response, and any supplemental response along with the date of the supple-
mental response. It is not intended to replace formal pleadings or discovery 
responses, but rather to provide an efficient, centralized repository of all 
discovery responses made by a party throughout the case, regardless of what 
form those responses may have been in originally.

A “work doc” is ideally created by the support staff as the case pro-
gresses, and is identified by each individual party. For example, defense 
counsel prepares initial interrogatories and requests for production to plain-
tiff’s counsel in a simple rear-end accident case. The requests are prepared 
and finalized in either Word or WordPerfect or some other accepted word 
processing program. After the requests are finalized, support staff copies 
and pastes the verbatim requests into a separate document, a “work doc,” for 
the plaintiff, eliminating extraneous information such as preliminary state-
ments, definitions, instructions, etc. When plaintiff serves her responses, if 
the responses are not already served in a word processing form, the support 
staff from defense counsel can request the non-.pdf version from opposing 
counsel or otherwise transform the responses into a useable form, in order 
to copy and paste the verbatim responses into the “work doc.” Each response 
is dated with the date the response was provided.

As the case progresses, the plaintiff may supplement her original discov-
ery responses, either via formal supplemental responses, via letter, or some 
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other, informal means.21 Each time this occurs, defense counsel’s support 
staff adds the new information into the “work doc,” referencing the source 
document(s) and the applicable date. Meanwhile, defense counsel’s support 
staff creates a separate “work doc,” following the same format, for discovery 
responses and production made by the Defendant. As with the produced 
document indices discussed above, in appropriate cases, counsel may even 
wish to hyperlink the response source within the “work doc” itself for ease of 
accessibility later on as the case progresses.

Then, when defense counsel begins pretrial preparations, instead of re-
viewing multiple pleadings and other documents to determine whether each 
party has met its discovery obligations in a case, counsel can limit the num-
ber of documents needing to be reviewed, and quickly conduct word searches 
for items like witnesses and specifically produced documents. This allows 
attorneys utilizing this method to more readily identify any needed updates 
to their own disclosures, quickly prepare any final motions, including any 
necessary motions to compel or for discovery sanctions, and respond more 
easily to witness and exhibit lists. Additionally, the “work doc” may serve as a 
valuable, one-stop resource in preparing examination outlines of the parties, 
or as a reference point at trial should counsel need to quickly locate and/or 
verify information provided by a witness during the trial.

 21 Use of “work docs” are particularly helpful in dealing with opposing counsel 
who might have a tendency to avoid more accepted methods of responding to 
discovery by, for example, refusing to bates-stamp documents, or who, rather 
than provide official supplements to their client’s initial disclosures or dis-
covery responses, attempt to produce materials informally through electronic 
communications and/or mail. In cases where discovery is voluminous, it can 
become difficult to prepare for trial and attempt to review discovery produc-
tion when such tactics are used. While most courts frown or outright prohibit 
such practices, in situations where such conduct is nevertheless permitted, 
the “work doc” can consolidate such informal disclosures/production into one 
location, making it much easier to address later disputes over whether certain 
documents and/or information was or was not properly and timely produced 
before any applicable discovery cutoff. 
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Preparing Deposition Summaries
Depositions frequently provide key areas for potential impeachment evi-
dence, and may assist in laying the foundation for important exhibits to be 
used at trial. Early review and summary of deposition transcripts and any 
associated exhibits, long before typical pretrial preparations begin, is critical. 
The sooner such summaries can be prepared after a deposition, the better.

Attorneys should err on the side of more detail and completeness rather 
than less in their initial deposition summaries. Exact quotation of key tes-
timony, page and line number references, and even a section for attorney 
notes on the demeanor of the witness, benefits and/or drawbacks of poten-
tially using the witness or his/her testimony at trial, issue/topic keywords 
the testimony relates to, potential follow- up issues, objections, and/or future 
motions, where appropriate, may seem burdensome at the time, but can be 
a tremendously helpful tool and timesaver in pretrial preparations. When 
the time comes to prepare examination outlines, lists of proposed motions, 
deposition designations, witness and exhibit lists, and even drafting and 
responding to dispositive motions and motions in limine, thorough depo-
sition summaries will become documents the litigation team will consult 
and use time and again rather than being forced to search through larger 
volumes of documents and information.

Preparing for Dispositive Motions and Motions In Limine
Because the topic of Motions is being covered in another chapter of this 
Compendium, an in-depth analysis will not be used here. However, there 
are a few issues counsel should keep in mind when preparing their final pre-
trial motions.

 1. Keep a running list of potential motions throughout the discovery 
process. Plan, as far in advance as possible, what dispositive motions 
and motions in limine you intend to present to the court. Ideally, 
counsel should keep a running list of potential motions/issues to 
be addressed throughout the pendency of the case, and then review 
that list at the beginning of the pretrial preparation process to deter-
mine which team members will be responsible for preparing which 
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motions, which motions are no longer needed, and which should 
be added to the list. For example, when preparing deposition sum-
maries, or reviewing d0cument production, it is a good idea to keep 
track as counsel goes along of such potential motions. This will cut 
down on some of the final file review pre-trial and serve as a handy 
reminder as counsel begins to decide what motions to file.

 2. File early when possible. Particularly for motions in limine, file 
motions early in the pretrial process. Just because some courts allow 
counsel to wait until the eve of trial or a week or so before trial to 
file motions does not mean that attorneys should wait until the 
deadline to file. “Holding” motions to sandbag opponents is rarely a 
useful strategy, as it frequently risks raising the ire of the trial court. 
Motions will generally be better prepared the farther in advance they 
are completed, and filing them early gives the court more time to 
consider the relief sought and actually render a decision prior to trial.

 3. Consider a brief repository. If your firm does not already have 
one, consider creating and utilizing a sample brief repository. Well-
crafted briefs from prior, similar cases can be a valuable resource 
and time- saving tool in crafting potential motions and/or argu-
ments that may be useful in the current litigation.

 4. Prioritize and spend resources wisely. There is rarely enough time 
to complete everything counsel wants to do to prepare for trial. 
Focus initial energy on those motions and arguments most likely to 
be successful or which can be used to educate the court or preserve 
an issue for appeal.

 5. Motions should be purposeful and concise. Motions should identify 
the specific issue, cite the applicable rule and on-point cases, and 
explain specifically the relief sought, how the court should rule and 
why. Particularly for motions in limine, if you cannot articulate a 
“real” potential harm (as opposed to merely alleging that something 
is “unduly prejudicial” or “likely to confuse the jury”), some appli-
cable case law and a specific instruction/ruling sought, the motion is 
unlikely to persuade the court or to assist you in any future appeal.
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 6. Preserve your record where necessary. Do make sure that you 
address any known issues that should be preserved in the event of 
an appeal.

 7. Devote sufficient time to ensuring the quality of your motions. 
Proofread and revise briefs to present the best possible impres-
sion to the court. Whenever possible and practical, have a system 
whereby someone, preferably multiple individuals, other than the 
original drafter reviews the brief prior to filing.

 8. Utilize checklists. In the inevitable rush to complete, finalize and 
file final pretrial motions, particularly in cases involving a large 
number of such motions and/or supporting exhibits, it becomes 
very easy to forget to file a document, misplace an exhibit, skip a let-
ter or number in the exhibit sequence during revisions, accidentally 
get the wrong exhibit marked by mistake, etc. Therefore, it is wise to 
create a checklist of each brief to be filed along with the supporting 
exhibits, if any, prior to filing. Counsel and support staff should 
then double check the pleading itself with the checklist to ensure 
that everything intended to be filed in fact was filed with the court, 
the correct exhibits were attached and in the correct order, there are 
no gaps in the exhibit sequence, etc.

 9. Keep your experts updated. Contact your experts promptly upon 
receipt of a Daubert or Frye Motion filed to exclude or limit their 
testimony and enlist their input and assistance in crafting the 
response. For many experts, serving as an expert is a significant 
portion of his/her livelihood, and they have a vested interest in 
preserving their reputation within their field. Advising the expert 
promptly of any motion filed against him/her allows for an oppor-
tunity for the expert to participate in the response, locate and/or 
craft any additional document and/or affidavit in support of their 
opinions, and prepare for any potential hearing the court may 
request prior to ruling on the motion.

 10. Use a “Master List” of motions to keep track of rulings (or lack 
thereof) during the pretrial conference(s). Create a “master list” of 
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all motions filed by all parties, any exhibits attached/included with 
the motion, any responses in opposition and replies (where permit-
ted) and include a section for notes concerning the court’s ruling(s) 
in preparation for the final pretrial conference.

 11. Make courtesy copies for the court. If not already required, con-
sider preparing a courtesy notebook or notebooks of all motions, 
supporting documentation, and responses filed and providing 
indexed courtesy copies to the court and the courtroom clerk suffi-
ciently in advance of the final pretrial conference.

 12. Always request a hearing if possible. Request a hearing on your 
motions, and if one is not already provided by the court, arrange 
for the services of a court reporter to transcribe the hearing. Many 
courts do not schedule hearings on pre-trial motions as a matter of 
routine, instead simply relying on the written pleadings of the par-
ties. Whenever permitted, it is best to request a hearing to address 
the outstanding motions prior to trial. This allows counsel to not 
only educate the court about the contested issues and better frame 
the relief sought in the context of the overall case but also assists in 
obtaining clearer rulings from the court itself and preserving issues 
for purposes of appeal.

Preparing Your Experts and Witnesses for Trial
Properly preparing experts and witnesses for trial is a highly case- specific 
enterprise that cannot readily be broken down into a simple list of “do’s” 
and “don’ts” applicable in every case. With that said, effective witness prepa-
ration generally requires three (3) main elements: (1) know your witness, 
(2) make the witness as comfortable and confident as (reasonably) possible, 
and (3) prepare for the unexpected.

At the outset, it is important to note that prepping a witness, expert or 
otherwise, for a deposition is not and should not be the same as prepping 
a witness for trial. When preparing a witness for deposition, many times 
such preparation generally includes a narrative discussion and rehashing of 
the facts as the witness knows them, an explanation of procedure, a more 
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formal question and answer session to simulate a discovery- focused cross- 
examination and, along the way, multiple admonishments to the individual 
something along the lines of:

• “Listen to the question asked.”

• “If you don’t understand the question, ask the attorney to repeat it or 
rephrase it.”

• “Don’t guess.”

• “If you don’t know or don’t remember, say so.”

• “Don’t volunteer information.”

• “Pause before answering a question to give me an opportunity 
to object.”

• “Tell the truth.”

Witness preparation for trial, however, is significantly different. For many 
witnesses, and occasionally even some experts, it may be their first time 
in a courtroom. It may be one thing to testify in a small conference room 
with a handful of attorneys/parties and a court reporter, but to a first-time 
witness, it may be entirely another to testify in front of an actual judge, a 
jury box full of strangers, and a full courtroom of people. By the time of 
trial, however, counsel should have a better idea of the witness’s personality, 
demeanor, and overall expected role in the upcoming trial, and be able to 
better tailor their preparation to the particular strengths and weaknesses of 
the individual witness.

Similarly, counsel should have a relatively strong sense of how the 
witness’s testimony “fits” within the overall evidence available and the tes-
timony of other witnesses, any likely contradictory testimony or evidence, 
and potential weak points in the client’s testimony or presentation. For 
example, counsel should ideally have worked with the witness enough to 
know whether the witness is one who will respond better to more limited/
controlled questioning, both on direct and cross- examination, or whether 
the witness is capable of effectively conveying their portion of the story of 
the case in a more narrative fashion, and subsequently tailor his/her witness 
preparation and trial outline accordingly. Similarly, counsel can and should, 
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to the extent possible, tailor his/her witness preparation to address any 
potentially problematic areas of the witness’s demeanor and presentation, 
such as becoming arrogant, acting hostile/argumentative, over volunteering 
information, rambling, fidgety, or being “too cagey” or fearful in responding 
to cross- examination.

Witnesses should be made to feel as comfortable and confident as (rea-
sonably) possible prior to trial. While you do not want a witness to become 
overconfident, taking certain steps will go a long way to alleviating a wit-
ness’s nervousness and discomfort with the trial process:

1. Meet the witness in person at least once, preferably more, to pre-
pare them for trial. Whenever possible, preparing a witness for trial, 
expert or otherwise, and regardless of how many times a witness 
may have testified previously, should be done in person. Admittedly, 
it is not always possible to secure in- person preparation with all wit-
nesses, particularly third- parties having no interest in the case itself. 
For parties, corporate representatives, company employees, and/or 
expert witnesses, however, in- person trial preparation should always 
be preferred. There is simply no substitute for being able to observe 
a witness’s body language and overall demeanor, and neither discus-
sions by phone nor video conferencing will give the witness the same 
preparation as meeting with counsel in person. Similarly, if possible, 
having more than one prep session with a witness is certainly help-
ful. Conducting witness preparation in smaller “chunks” of time, 
generally, no more than four (4) to five (5) hours at a time, allows for 
better retention by the witness, the opportunity to ponder issues and 
ask questions, and less stress overall.

2. Give the witness enough time to prepare for the prep session itself. 
Particularly if the witness has already been deposed or presented 
a statement or affidavit in the case, they should be provided with 
another copy of their testimony and given an opportunity to review 
any applicable documents or testimony that may impact their own. 
For example, in some cases, counsel may want to consider preparing 
a bundle of documents for a fact witness to review prior to the prep 



The Trial Compendium   Pretrial   151

session, such as the witness’s prior statement/affidavit/deposition if 
any, any significant documents that have been produced by a party 
since the time of the witness’s initial statements, and in appropriate 
cases, other non- privileged documents or excerpts of other witness 
statements, discovery responses, and/or pleadings. Similarly, experts 
should be fully apprised of each party’s intended (or anticipated) 
theory of the case, and have an opportunity to review the reports, 
supporting documentation, and depositions of any related expert or 
witness testimony. In most cases, the documents and information 
the expert needs to review for a thorough and efficient preparation of 
their trial testimony will be voluminous, and counsel should ensure 
regular contact with each expert throughout the pretrial preparations 
and even before in order to answer any questions and provide any ad-
ditional materials/information necessary. Whenever possible, counsel 
should advise the expert in advance of potential areas of attack, both 
favorable and unfavorable, concerning the witness’s testimony to fo-
cus his/her preparation. Additionally, if the attorney believes he may 
want or otherwise anticipates utilizing one or more items of demon-
strative evidence with the expert at trial, such as mockups, simula-
tions/animations, models, live demonstrations, or even PowerPoint 
presentations, the earlier in the discovery/pretrial process counsel can 
begin work with the expert on such evidence, the better.

3. Confirm the witness’s availability for trial preparation and the trial 
itself well in advance. Most witnesses, particularly experts, have 
little spare time to designate for trial preparation or trial attendance 
itself. It is, therefore, essential that counsel provides adequate notice 
in advance to such witnesses to ensure that there is sufficient uninter-
rupted time to prep the witness and reduce the possibility of surprises 
in witness availability at trial. Counsel should also confirm the logis-
tics of the witness’s testimony, such as where and when the witness 
should plan to arrive prior to trial, as the trial date approaches.

4. Find out, in advance if possible, what concerns the witness may 
have about testifying. Witnesses, lay or expert, may have their own 
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concerns about testifying at trial, completely separate and apart from 
an attorney’s own worries about the witness providing the “right” 
answer to any given question. Wise counsel will discuss with poten-
tial witnesses in advance of trial preparation what concerns if any, 
the witness may have. Maybe they are worried about what to wear for 
trial, how long the process might take, forgetting an answer, or some 
other issue, such as transportation to/from the courthouse, a medical 
issue, or a problem with child care or a sick family member, that may 
distract them or cause other concerns regarding their testimony. Per-
haps they are concerned about some contradictory evidence or issue 
or are apprehensive about a particular demonstrative exhibit. By 
talking to the witness early on during the trial preparation process 
about any concerns he/she may have, counsel has an opportunity to 
not only build a stronger rapport with the witness but address any 
underlying issues and better tailor the witness’s preparation.

5. Establish a sense of rapport and trust with the witness. It is always 
advisable, whenever possible, for counsel to attempt to get to know 
their witnesses outside the narrow confines of the witness’s role in 
the case. Who are they outside of the pending litigation? What do 
they do for a living? What is their educational background? Are 
they married? Do they have children? What are their hobbies and 
interests? How has the case affected them? What do they hope will 
happen in the case, and what do they hope to avoid? Learning about 
who the witness is, rather than merely focusing on what the witness 
may say, helps the attorney not only build rapport and trust with the 
witness, but may provide further insight and/or inspiration to the 
attorney on how to address problems in the witness’s presentation or 
issues that may arise during the witness’s testimony at trial.

6. Prepare yourself. Good direct examinations take time and intensive 
preparation, both on the part of the attorney and of the witness. 
Many times attorneys will spend so much time on preparing a wit-
ness for a trial that they fail to properly prepare themselves. Some 
attorneys prepare trial outlines for a witness’s examination, and then 
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never actually prep the witness using the outline. Even worse, some 
attorneys attempt to script questions and a witness’s answers for 
them and focus the bulk of their “witness preparation” in ensuring 
the witness gives the “right” answer on cue. The same attorneys often 
later wonder why their witness’s testimony did not come across effec-
tively, or why the rapport they thought they had with the witness 
failed at trial.

The attorney should know what questions he intends to ask and 
ask those questions of the witness during multiple “dry runs.” While 
counsel need not and should not follow a script during witness 
preparation, he should nevertheless be cognizant of the potential 
confusion and loss of “flow” that can result from potential objections 
by counsel, a poorly worded question, or shifts in topic that might 
confuse or distract the witness. By asking a witness the same basic 
questions in the same basic order he anticipates utilizing at trial, 
both the witness and the attorney will be more prepared for the trial 
itself, and the witness will be able to more confidently tell his or her 
story to the jury.

7. Make the witness preparation session as realistic as possible. Going 
along with the notion of utilizing one or more “dry runs” to prepare 
a witness to testify, counsel should also try to make those same “dry 
runs” as realistic as possible to what the witness can expect at trial. 
As suggested below, counsel should consider eliciting assistance 
from co- counsel or other members/employees of the firm to serve as 
opposing counsel and/or mock jurors in during preparation. Where 
available and feasible, attorneys may want to utilize local courtrooms 
and/or mock trial rooms during witness prep. Finally, if the attorney 
anticipates using exhibits or demonstrative evidence with the wit-
ness, there should be multiple practice sessions using such evidence 
to ensure both counsel and the witness are completely comfortable 
and prepared for any mishaps that may occur during the trial.

8. Prepare for the unexpected. In a perfect world, everything goes 
according to plan. That is rarely (if ever) the case at trial, regardless 
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of how much work or effort may be made by counsel. The best that 
can be done is take all reasonable steps to prepare both the witness 
and the attorney for the unexpected. For example, counsel may want 
to consider doing one or more of the following:

— Prepare last- minute background searches, particularly of 
expert witnesses, to uncover any recent testimony, opinions, or 
rulings that might crop up during cross- examination or a pre-
trial hearing;

— Have the witness undergo one or more mock-cross examinations 
with counsel unfamiliar with both the witness and the facts of the 
case, utilizing different “styles” of cross- examination techniques;

— Discuss “optics” with the witness, including how they plan to get 
to/from the courthouse and what specific clothes and accessories/
jewelry they intend to wear; and

— Create emergency/contingency plans with the witness, such as 
what to do if a medical or transportation issue arises at the last 
minute—who should they contact, what should the method of 
contact be, etc.

Finally, while most experienced trial counsel already has their own preferred 
methods of witness preparation for trial and these suggestions will not be 
appropriate in all cases, the following are a few additional tactics counsel 
might consider employing in in their witness preparation:

a. Videotaping prep sessions: In some instances, how a witness 
believes they are coming across is not how they are perceived by 
others. Simply talking with a witness and discussing any problems of 
perception may not be enough to correct the issue. In such cases, vid-
eotaping the mock testimony of the witness, playing it back for him/
her, and then discussing afterward can go a long way toward not only 
resolving any perception issues and making the client more comfort-
able testifying in front of an audience.

b. Use of “Murphy’s Law” to prepare party witnesses and experts: 
Another tactic is to complete the witness’s initial preparation for 
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trial, and then, in a separate session or portion of the prep session, 
intentionally craft a scenario in which everything that could possibly 
go wrong with the witness’s testimony effectively does. The goal in 
this situation is to not merely run through situations the witness is 
reasonably likely to see at trial, but instead to create as much as pos-
sible a “worst day” scenario for the witness, actually let the problems 
play out during the session and address any potential problems or 
concerns that might be revealed as a result.

c. Bring in mock opposing counsel and/or a mock jury: Attorneys 
might consider utilizing another attorney member of the trial team 
to serve as opposing counsel to make objections and potentially dis-
rupt a witness’s anticipated direct testimony. Other members of the 
attorney’s staff or firm might be utilized as mock jurors, which can 
be particularly helpful when they are unfamiliar with the case and 
can give anonymous feedback to both trial counsel and the witness 
after the mock testimony has concluded.

d. Consider an expert roundtable prior to trial: In more complex or 
expert- intensive cases, it may be pertinent to consider gathering all 
or a group of the retained experts together at least once for a period 
of a day or more to review together the facts of a particular case, one 
another’s opinions/reports/work in the case and that of any opposing 
experts. For example, in a case involving a complex trucking acci-
dent, it might be helpful for counsel to have such a meeting where 
counsel’s accident reconstructionist, biomechanic, ECM expert, and 
forensic pathologist were all present and could work with lead coun-
sel in a sort of roundtable discussion. The attorney could then review 
with each expert, while the others were present, anticipated areas of 
the expert’s testimony, his/her report, and discuss what the expert’s 
anticipated role will be during the trial. Both counsel and the experts 
could further discuss issues affecting the overall trial outline/story-
board, case themes, the use of key phrases, and potential demonstra-
tive evidence that might be used with multiple experts to maximize 
the evidence’s impact upon the jury.
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Additionally, by allowing the experts to essentially “hash out” each other’s 
data, calculations, and prior testimony, both counsel and the experts can gain 
a greater sense of confidence that potential weaknesses have been identified, 
and address those issues accordingly. While counsel will still want to do in-
dividual trial prep with each of the experts, such roundtable sessions can be 
invaluable in that they further provide a convenient method of identifying 
potential issues with prior testimony, possible areas of cross- examination and 
rebuttal responses to questions expected from opposing counsel, and ensur-
ing one expert does not inadvertently wander into the “territory” of another.

Deposition Designations
Deposition designations are an important part of any pretrial preparation. 
Deposition transcripts may be read into evidence, and/or videotape clips of 
prior deposition testimony may be played in addition to or instead of live 
testimony to the jury. As noted above, Rule 26(a)(3)(A)(ii) of the Federal 
Rules of Civil Procedure requires parties to make such designations no 
later than thirty (30) days prior to trial, unless a court order sets a different 
time.22 The responding party then has fourteen (14) days in which to present 
any objections; failure to timely make such objections may result in waiver.23

In preparing deposition designations, the attorney should begin with 
their initial summary and trial outline. What testimony is needed for proof 
to support prima facie elements of the party’s claim(s) or defenses(s)? Is 
there additional testimony that may need to be introduced in rebuttal to a 
claim or defense presented by opposing counsel? Next, determine what areas 
of the witness’s testimony are objectionable, and make a determination of 
whether it is necessary to obtain a court ruling prior to trial. Finally, deter-
mine whether the deposition contains potential impeachment evidence that 
may be needed at trial.

When preparing the designations themselves, counsel should look at 
each deposition with a highly critical eye. Designating an entire transcript 

 22 Fed. R. Civ. P. 26(a)(3)(A)(ii).
 23 Fed. R. Civ. P. 26(a)(3)(B).
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should be the rare exception, rather than the rule. Designations should 
incorporate excerpts by page and line number, and be read for both com-
pleteness and comprehension by the jury. In preparing the designation(s), 
counsel should pay careful attention to portions of the transcript that may 
contain evidentiary issues or which are otherwise potentially objectionable. 
While these factors should not necessarily dissuade counsel from including 
those portions of the transcript within their designations, counsel should 
nevertheless make a note of such potential issues and be prepared to support 
their designations under the applicable Rules of Evidence.

Depending on the local rules and customs of the court in which the case 
is pending, the parties may or may not exchange deposition designations 
simultaneously. If the simultaneous exchange of the designations is the ac-
cepted protocol, counsel should nevertheless avoid over- designating portions 
of the transcript simply because counsel assumes the other party will likely 
designate the same portion. Instead, counsel should designate only those 
portions reasonably needed to support its own claims and/or defenses in the 
case, or which may otherwise be used for a rebuttal to a claim or defense.

Once deposition designations are exchanged, attorneys should carefully 
review the designations of each opposing party for potential objections, 
and if any exist, serve, file and/or exchange such objections within the time 
frames prescribed by the applicable rules and/or any Scheduling Order that 
may be set by the court. In many instances, parties will also have the oppor-
tunity to exchange counter- designations, which again must be provided 
within a limited time frame.

Once all designations have been prepared and exchanged by the par-
ties, counsel for all parties should work together in good faith to resolve the 
objections wherever possible. Where agreements cannot be reached, it is 
advisable to seek a ruling from the court well in advance of trial, either by 
filing a motion in limine to exclude or limit the disputed testimony or by 
other motion prior to the Final Pretrial Conference. In such situations, it is 
generally helpful to include with such motion a color- highlighted version of 
the complete condensed transcript (or at least the pertinent sections of such 
transcript) with the proposing party’s designations in one highlight color, 
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and the opposing party’s designations in a different color. It may also be 
helpful to annotate for the court the particular question(s) and answer(s) to 
which objections have been asserted and which party or parties is asserting 
the objection. Charting the designations and objections for each party is 
often helpful for both the court and in keeping track of rulings. A sample of 
such a chart might look something like this:

Plaintiff’s 
Designations

Defendant’s 
Objections

Defendant’s 
Counter-
Designations

Plaintiff’s Objections 
to Defendant’s 
Counter Designations

Smith, J. pp. 21:1–18 Smith, J. 
pp. 19:3–9

FRE 401,402, 403—
irrelevant, unduly 
prejudicial

Smith, J. 
pp. 22:1–23:19

FRE 104—lack of 
foundation as to 
22:1–16; calls for 
speculation as to 
22:23–23:5

Smith, J. 
pp. 56:7–18

Smith, J. 
pp. 58:2–61:13

Hearsay

Preparing Exhibit and Witness Lists
As discussed above, Rule 26(a)(3)(iii) of the Federal Rules of Civil Procedure 
requires that each pasty provide “an identification of each document or 
other exhibit, including summaries of other evidence—separately identify-
ing those items the party expects to offer and those it may offer as the need 
arises.” Fed. R. Civ. P. 26(a)(3)(iii). Likewise, the Federal Rules also requires 
counsel t0 not 0nly identify each witness he intends to call or may call if the 
need arises, but also to provide appropriate deposition designations as appli-
cable. Fed. R. Civ. P. 26(a)(3)(i)–(ii).

While it is certainly important to comply with the requirements of 
Rule 26, counsel preparing exhibit and witness lists nevertheless should be 
mindful of one “rule”—designate only what you reasonably need for trial. 
Although “over designating” may seem comforting to inexperienced counsel, 
it really only signals that the over- designator is either not prepared or does 
not know what is needed to try his or her case. After a thorough review of 
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the file early in the pretrial process, counsel should be able to clearly identify 
what documents, witnesses, and testimony are reasonably needed (or likely 
to be needed) and whittle away the rest. With all the work needed to prepare 
a case properly for trial, there is no need to waste time preparing documents, 
exhibits, and witnesses that are not actually needed. Similarly, designation of 
cumulative or unnecessary witnesses and potential exhibits does not “camou-
flage” potential theories or strategies; all it does is indicate risk the ire of the 
court in having to rule on the (very likely) objections from opposing counsel 
and demonstrate an attorney’s lack of preparation/knowledge about the case.

Under the Rules and unless otherwise ordered by the trial court, parties 
have 14 days from receipt of these final pretrial disclosures to disclose any 
objections they may have to the exhibit/witness lists of opposing counsel. 
Note that “[t]he listing of a potential objection does not constitute the mak-
ing of that objection or require the court to rule on the objection; rather, it 
preserves the right of the party to make the objection when and as appropri-
ate during trial.” Fed. R. Civ. P. 26, Advisory Comments 1993. Preparation 
and exchange of exhibit and witness lists should ideally be completed suffi-
ciently in advance of any motion in limine deadline to reduce the number of 
such motions needed. At a minimum, such exhibit and witness lists should 
be exchanged and/or filed, if required by the court, far enough in advance of 
the Final Pretrial Conference to allow the attorneys to attempt to reach an 
agreement on any disputed items and notify the court if a ruling is needed 
on any issue prior to trial.

Whenever possible, many courts prefer that counsel mark each proposed 
exhibit prior to trial, and in many instances, that copies of proposed exhibits 
are given to the courtroom clerk in advance as well. Exhibits typically should 
be individually marked for identification by a secure and easily visible sticker 
or another marking, indicating the appropriate party, the exhibit number, 
and where requested/permitted, the case number. Exhibits should also be se-
quentially numbered in the order in which counsel intends to introduce them 
at trial, understanding that certain unforeseen events may occur that may 
require the entry of exhibits out of order during the trial itself. Stipulations to 
the admission of exhibits are preferred whenever possible.
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To assist counsel in keeping track of exhibits at trial, it is often helpful to 
prepare three-ring binders with a numbered tab index of each of the exhibits 
intended for admission. The index can include a space for notes to confirm 
admission of each exhibit, along with any objections/court rulings on the 
admissibility of an exhibit that may need to be raised again later at trial or on 
appeal. File size (8.5 × 11") copies of oversized exhibits should be included in 
the standard exhibits to preserve the record in the event of any appeal.

Demonstrative Evidence and Trial Technology
Many courtrooms offer standard technology equipment like projector 
screens, speakers, VCRs, televisions, and ELMOs. However, with today’s 
technology, counsel may want to take advantage of more advanced forms 
of technology and demonstrative evidence during their trial presentation, 
including things like projectors, scale models, iPads to view electronic 
exhibits, live demonstrations, etc. While it is beyond the purview of this 
chapter to do an in-depth analysis of various types of demonstrative evi-
dence and the benefits or drawbacks of various forms of trial technology, 
from a logistical, pretrial perspective, counsel should ensure that whatever 
form(s) of demonstrative evidence or trial technology they may choose to 
use during the trial of a given case, that:

• ample time is allowed for the preparation, transportation, and set-up 
of such items;

• any demonstrative evidence or trial technology is easily viewed, 
heard, and/or capable of being used by the court and/or jurors; and

• the attorney(s) and witnesses intending to utilize such evidence/tech-
nology are not only completely familiar and comfortable with such 
items but that one or more “back-up” plans are in place should last 
minute problems occur.

Counsel should also research the applicable local rules regarding the use of 
extra technology/equipment, and if permitted, make arrangements with the 
court/court clerk well in advance of trial to secure timely access to the court-
room. An on-site war room is incredibly beneficial if electronic or large scale 
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demonstratives or video clips will be used during the trial, and attorneys 
should ensure that any logistics in securing space for such a war room are 
completed/confirmed well in advance of trial. Depending on the particular 
items/equipment to be used, attorneys should plan for at least a half day or 
more to set up a courtroom to properly utilize trial technology and/or large 
scale demonstrative evidence, whether from transporting equipment, ensur-
ing proper lighting, safely arranging cables and equipment, making sure 
projectors, speakers, and/or screens are situated properly, etc. It is critical 
that one or more test runs be performed prior to the beginning of the trial, 
to reduce the possibility of problems.

Trial Outlines and Notebooks
Attorneys should begin preparing their trial outline/trial notebook(s) early 
on in their pretrial preparations, understanding that these are fluid docu-
ments and will undergo frequent changes as the time nears for trial. Most 
attorneys have their own personal preferences for the contents/organization 
of trial notebooks/outlines, but whatever system the attorney uses, the gen-
eral purpose of such notebooks/outlines is to narrow down and consolidate 
the key documents needed to allow for efficient paper management at trial 
and serve as “to-do” lists for the attorney during the trial itself.

Trial Outlines

Attorneys may utilize one or more trial outlines, dependent upon the needs 
and complexity of a given case. A “master” trial outline may include such 
items as:

A complete witnesses list, with contact information for each planned witness;

A complete exhibit list;

The prima facie element of each claim and/or defense at issue, and each wit-

ness testimony and/or exhibit needed to support such claim/defense;

Notes for opening statement;

Witness examination outlines;

Notes for closing argument;
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Trial “to-do” list; and

Master list of motions and pertinent evidentiary limitations.

Smaller trial outlines may be used for individual witnesses, for example to 
contain the proposed direct/cross- examination outline of the witness and a 
checklist of any exhibits to be introduced into evidence.

Trial Notebooks

A trial notebook (or as may be appropriate in some cases, multiple note-
books) operates essentially as a longer version of the trial outline. Depending 
upon the needs of the case, it can include all of the items from the trial out-
line, as well as such information and documents as:

Key pleadings that may be needed at trial;

Copies of all trial subpoenas filed/issued;

Exhibits;

Exhibit checklist (to keep track of all exhibits intended to be entered 

into evidence;

Witness examination and/or cross- examination outlines;

Deposition summaries and/or condensed copies of deposition transcripts;

Copies of the applicable Rules of Evidence and Rules of Civil Procedure for 

the Court, as well as a copy of any applicable Local Rules if necessary;

Bench briefs on pertinent legal issues likely to come up at trial;

Copies of relevant case law;

A condensed collection of important case correspondence;

Notes for voir dire;

Proposed jury instructions;

Proposed verdict form; and

Error list for a potential appeal.

All trial notebooks should be clearly labeled and numbered where appropri-
ate. If a large volume of notebooks is needed, it may be helpful to color-code 
the binders/notebooks themselves and consolidate the most frequently 
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needed documents into one central binder to be kept within easy reach of 
counsel during trial.

Focus Groups and Mock Trials
Though often used earlier in the discovery process, focus groups and mock 
trials, when used appropriately, can be valuable tools in pretrial preparation. 
Generally, focus groups are more loosely structured and used to test key 
theories, evidence, demonstratives, and/or to identify potential issues in the 
proof to be presented at trial. Counsel utilizing focus groups have the oppor-
tunity to interact frequently with group participants in a more informal set-
ting and receive direct feedback instead of waiting for mock deliberations.

Mock trials, or mini-trials, are usually more structured and formal, 
and typically involve presentations of opening statements, presentation of 
witnesses and evidence, closing argument, and completion of mock verdict 
forms. They can be used to gain insight into potential juror’s overall impres-
sions/reactions to a case, practice and test more refined/detailed presenta-
tions of arguments and witnesses before trial, and provide a supplement to 
counsel’s assessment of the potential value of the case. Both allow counsel 
the opportunity to test intended aspects of the case and seek feedback and 
ideas from representative potential jurors. Many times counsel make the 
mistakes of advocating too strongly their own case, not spending sufficient 
time and resources to enlist quality participants, instead pulling in friends, 
family members, or other associated individuals of the firm’s staff as group 
members or “jurors” who are likely to be favorable to counsel’s “side,” or 
relying too heavily upon “verdicts” reached by participants who, as a prac-
tical matter, will not have the same evidence/arguments presented to them 
that a real jury will. The key to effective use of both focus groups and mock 
trials is to have a plan for what counsel hopes to accomplish beforehand, and 
to clearly focus on the strengths of the opposition, not simply to try to sell 
the attorney’s own case.

Counsel should start by considering what it is they hope to accomplish 
by using one or more focus groups or performing a mock trial. For example:
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• Is the goal to determine what theme(s) most effectively impact the 
jury under the facts of a particular case?

• Do you want to know how a jury will perceive one or more witnesses 
and their testimony?

• Are there any holes or gaps in the evidence to be presented at trial? In 
other words, what questions do potential jurors have? What informa-
tion do they believe they are missing?

• Are they confused by any particular area of the case?

• What evidence or facts do potential jurors think are important 
or unimportant?

• Is the demonstrative evidence selected by counsel the most effective 
at conveying counsel’s message?

• Are there any “landmines” or common biases raised by the case that 
needs to be addressed by counsel prior to trial?

• What juror profiles seem advantageous versus those profiles counsel 
might want to avoid?

Since the purpose of any focus group or mock trial is to ultimately gain 
insight into the case from participants, counsel should keep their presen-
tation focused on the key issues to be addressed and ensure that there is 
sufficient time for deliberation/discussion with participants. A good rule of 
thumb is to limit total presentation time to no more than one-third of the 
total time to be spent with the particular focus group/mock trial. Having a 
plan at the outset will allow the litigation team to determine which type or 
method of focus group/mock trial they need, and structure their presenta-
tion to best accomplish that particular goal(s).

Additionally, attorneys should consider utilizing focus groups and/or 
mock trial as a means of testing what could go wrong in a case, more than 
merely trying to “win” or persuade participants to their side. Laying out 
all the strengths of a particular case and downplaying contrary evidence 
and arguments will do little to assist the attorney in preparing for trial. All 
experienced trial attorneys know that trials rarely ever go as expected. Unfa-
vorable evidentiary rulings are made that may keep out important evidence, 
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or even the “smoking gun” counsel was counting on using to impeach a key 
witness or counter a particular argument/theory. Objections are sustained 
which keep out arguments counsel wishes to make. Witnesses may not per-
form as expected on the stand, despite counsel’s best efforts and preparation. 
A “worst day” jury could be empaneled. Even jurors thought to be otherwise 
favorable to a particular side may not see evidence or arguments in the same 
light as counsel. Counsel should, therefore, attempt to challenge their pro-
posed theme(s), evidence or overall trial presentation as much as possible, in 
order to find ways to counter or address any potential problems prior to trial.

Participant “jurors” and focus group members should ideally be a group 
of savvy, diverse individuals, and representative of the potential jury pool, 
while skewed slightly toward those potential jurors counsel believes most 
closely resemble the “worst day” jury. Again, the goal should be to look for ed-
ucated, experienced individuals with strong personalities/beliefs who will be 
more likely to challenge the attorney’s case, people who will be representative 
of potential leaders during the jury’s deliberations. Although it is perfectly 
possible to arrange and present focus group presentations and mock trials 
without them, where warranted by the needs of a particular case, there are 
many businesses and trial consultants who can assist counsel in the search 
for and logistics of securing participants for focus groups and mock trials.

Counsel intending to put on focus groups and/or mock trials on their 
own may utilize such resources as newspaper or online advertisements, 
community notices, or even old jury lists from the area. Participants should 
be paid and provided with breaks and appropriate refreshments. The focus 
group/mock trial should be held in a neutral location whenever possible, 
rather than the attorney’s office, again to preserve as much neutrality as 
possible. If at all possible, someone other than trial counsel should be used to 
present the evidence/arguments to the participants, and participants should 
not be told which party/side is conducting the mock trial/focus group in 
order to keep the presentation as neutral as possible. Finally, it is advisable to 
tape any discussion or deliberation of the participants to review/dissect later.
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The Trial Brief
Trial briefs may or may not be required by the court. Their format largely 
depends on upon the needs and preferences of the attorney and applicable 
court, but where used properly, serves as a valuable opportunity to focus 
counsel’s preparation for trial educate the court on what the salient law and 
issues remaining in the case for trial. A trial brief should generally include:

• A concise statement of the facts of the case;

• A list and/or description of any stipulated issues and/or facts perti-
nent to the determination of the issues to be decided at trial;

• A list of anticipated witnesses (fact and expert) the attorney may call 
at trial;

• A concise statement of the factual issues to be decided by the 
trier- of- fact;

• A brief recitation of the applicable legal authority/controlling law, if 
any, to the determination of those factual issues, particularly those 
that pinpoint the prima facie elements of any asserted claim or affir-
mative defense to be determined by the court/jury;

• A section highlighting the primary arguments and/or theories to be 
advocated by the party on those factual issues;

• Address known or reasonably likely counterarguments and oppos-
ing authority;

• A list of the proposed pattern jury instructions requested by counsel, 
along with a recitation of any special jury instructions requested;

• A copy of the proposed jury verdict form;

• A copy of any persuasive or unreported case law counsel intends to 
rely upon; and/or

• A statement of how long counsel anticipates the trial may last.

Trial briefs should be well organized, concise, and free of unnecessary 
rhetoric or criticisms of opposing counsel or their client(s). Trial briefs are 
intended to highlight issues and provide a brief overview to the court, not 
serve as an in-depth analysis of every issue or a rehashing of prior argu-
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ments already raised by counsel in the case. They are not motions for sum-
mary judgment or motions in limine. The goal is to present a roadmap of 
the relevant facts and law to the court in a clear, focused manner so as to 
encourage the court to actually review it prior to trial.

If there are key documents or items of demonstrative evidence that 
the attorney intends to use at trial, counsel may consider attaching the 
document or a photographic copy of the demonstrative aid as an appendix 
to the trial brief. For example, if the case involves a claim for breach of a 
rental agreement, include the rental agreement. If the layout of an accident 
site is central to a claim or defense, include a photograph or diagram of the 
site. If a statute or administrative regulation is at issue, include a complete 
copy. If the case involves a complicated series of events, the timing of which 
is relevant to a determination of the issues to be decided by the jury, con-
sider including a timeline for the court with the trial brief. However, again, 
the trial brief is not intended to showcase every document, photograph, or 
demonstrative aid counsel might use to support its case at trial. Only those 
documents absolutely necessary to the court’s clear understanding of the 
issues to be tried should be included.

The court may have deadlines established by local rule or practice as to 
when trial briefs should be submitted. If not, and counsel intends to submit 
a trial brief even where one is not required, they should file and serve such 
briefs sufficiently in advance of trial to allow the court an opportunity to 
review/consider the brief and any attachments, but not so far in advance 
that the brief contains too many extraneous issues that may be resolved 
by the court’s final pretrial rulings or otherwise fades from the court’s 
memory. When in doubt, consult with the courtroom clerk concerning the 
court’s preferences.

Jury Questionnaires
While the topic of voir dire is covered elsewhere in this Compendium, at-
torneys making their pretrial preparations should consider whether a juror 
questionnaire is appropriate. Many federal courts, and even state courts, 
have significant restrictions which can impede the discovery of important 
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information about jurors, limiting various aspects of voir dire including what 
questions may be asked, who is permitted to question the jurors, the length of 
time allowed for voir dire, and whether individual questioning of the jurors 
is allowed. Several courts already utilize their own standard juror question-
naire. Upon the request of counsel, however, some courts will allow for the 
presentation of a juror questionnaire, either as a supplement to the standard 
questionnaire already used by the court or as a stand-alone document.

These juror questionnaires, when permitted by the court, can be a valu-
able tool in preparing for and finalizing juror selection. Depending upon 
the needs of the case, a variety of topics may be covered by the question-
naire, including:

• Background characteristics—such as the juror’s occupation/
employment, educational history, military experience, current and 
past leadership positions, marital status, whether the juror has chil-
dren, has criminal background (if any), any potential hardships/
difficulties that might affect the juror’s ability to serve, and his/her 
annual income;

• Juror experiences—such as being the victim of a crime or prior 
involvement in a lawsuit, prior experience with an individual, com-
pany, vehicle or product at issue, knowledge of the parties and/or 
witnesses involved in the case, prior jury service, and pretrial expo-
sure to publicity concerning the case;

• Other potential indicators of interest/position—such as prior/
current community service, hobbies, law enforcement or military 
experience, political affiliations, membership in civic groups or 
associations, newspapers/magazines/television programming prefer-
ences; and

• General position stances—such as the individual juror’s personal 
opinions/views on civil lawsuits, monetary compensation as “dam-
ages” in a civil lawsuit, opinions concerning punitive damages, and 
beliefs concerning applicable legal standards to determine liability.
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Such questionnaires will vary widely depending upon the needs of the case, 
and if permitted, may be submitted to jurors for completion either prior to 
the jury call or on-site prior to the start of voir dire.

Requests for the use of a juror questionnaire are frequently made by 
the motion of one or both of the parties. A party contemplating the use of a 
juror questionnaire should attempt to agree/stipulate with opposing counsel 
whenever possible as to the questions posed and, to the extent a motion is 
needed, to submit a joint or unopposed motion to the court. Counsel pro-
posing a juror questionnaire should file the motion, if needed, sufficiently in 
advance of trial so as to allow a ruling by the court on whether the question-
naire will be permitted, the inclusion or exclusion of any proposed questions 
within the questionnaire, and, if the questionnaire is to be provided to the 
potential jurors prior to trial, to allow for mailing, delivery, completion, and 
return of the questionnaire prior to the jury call.

Proposed Pattern and Special Jury Instructions
Most jurisdictions have available pattern jury instructions applicable to a 
broad range of types of cases. However, counsel should be prepared to pro-
pose additional or special jury instructions based upon applicable, persua-
sive or controlling statutory, administrative or case law for their jurisdiction 
dependent upon the needs of the case. If the attorney determines that special 
jury instructions are appropriate in a given case, these instructions should 
be provided to opposing counsel and directed to the Court’s attention as 
soon as reasonably practicable, so that an agreement can be reached or a 
ruling obtained.

The (Final) Pretrial Conference
Most courts will schedule a final pretrial conference sometime within the 
last thirty (30) days prior to the commencement of trial, depending upon 
the court’s docket and counsels’ availability. At the pretrial conference, 
attorneys should expect and be prepared to argue all dispositive motions, 
including Daubert/Frye motions, all motions in limine, and address any 
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testimony designations or exhibit issues which must be ruled upon prior to 
trial. Preferably before, but certainly by the time of the final pretrial con-
ference, attorneys should ensure that they know and understand how the 
court intends to handle such issues as (a) the jury selection process/voir dire; 
(b) what time limitations, if any, will be imposed by the court for voir dire, 
opening statements, closing statements, etc.; (c) the basic daily schedule the 
court prefers to follow at trial, and whether any other cases or commitments 
of the court or counsel are likely to affect that schedule; (d) what courtroom 
technology devices are available for counsel’s use; (e) the court’s preferences 
concerning the marking of exhibits; (f) whether juror notebooks are permit-
ted, and if so, the court’s preferences/rules regarding their use; and (g) the 
court’s preferences concerning hearings/rulings on outstanding motions in 
limine, disputed jury instructions, etc.

Practical Trial “Survival” Checklist
You have drafted all your responses and objections to motions, designated 
deposition testimony, prepped your witnesses, issued your subpoenas, pre-
pared all of your exhibits and proposed jury instructions, served your final 
pretrial disclosures and have generally done all of the other preparations dis-
cussed in this chapter. In short, your case is ready to go to trial—but are you?

Regardless of how fun or exciting a prospect you may find going to trial 
to be, the fact remains that all trials, regardless of their length or complexity, 
and their preparation, are generally stressful experiences. The fewer things 
an attorney has to remember, do, deal with or arrange outside of actually 
trying the case itself, the better. As a final matter, in the last two (2) weeks 
or so prior to trial, consider designating a litigation team member to ensure 
that practical hospitality/convenience issues are arranged in advance. What 
exactly is needed will depend on upon the preference of litigation team 
members and the length of the trial, but the following is an example of items 
counsel might consider:

• Transportation to/from the hotel/airport, courthouse and/or office/
war room for attorneys, team members, clients, and witnesses;
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• Meal delivery for the trial team and witnesses during each day of 
trial; and

• Availability and logistics of convenience services for lengthy trials, 
including such things as dry cleaners and local pharmacies.

In addition, counsel should also consider having their own “Emergency Kit” 
for trial, which might include items such as:

Applicable Rule books 
and treatises

Complete CD/DVD/
hard drive backup of the 
entire case file

Separate, complete CD/
DVD/hard drive backup 
of all intended exhibits

Firm directory/emer-
gency contact list

3 hole punch

Alligator clips (various 
sizes)

Black sharpies

Blank manila folders

Blank exhibit stickers

Colored highlighters

Colored/metallic 
sharpies

Divider tabs

Easel(s)

Jury boards

Legal pads

Lined notebook paper, 
3-hole punched

Packing tape

Paper clips

Pre-marked exhibit 
stickers

Reams of blank paper 
(bond and regular)

Redrope folders

Rubber bands

Scissors

Scotch tape

Stapler (regular and 
large)

Sticky notes (various 
sizes and colors)

Trial boards

Large rolling bag

Small portable table(s)

AA/AAA batteries

Blank CDs/DVDs

Cell phone chargers and 
wall plug-ins

Color wireless printer

Extension cords

External hard drives

Extra laptops

Flash drives

Mouse pad

Portable scanner

Portable speakers

Power cords

Wireless mouse

Bottled water/drinks

First-aid kit

Hard candy/mints

Kleenex

Napkins/paper towels

Over-the-counter, non-
drowsy cold medication

Snacks/protein bars

Stain/spot remover

Tylenol/Advil/Excedrin/
Aspirin
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Conclusion
Preparing for trial does not have to be an overwhelming process. By craft-
ing a detailed plan tailored to the individual circumstances of the case, and 
beginning earlier in the case rather than later, the pretrial process is much 
more manageable.
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