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Uninsured Coverages
Is UM coverage mandatory or discretionary?
Mandatory. UM coverage is read into every auto-
mobile policy issued in California unless waived 
in writing. Hartford Fire. Ins. Co. v. Macri, 4 Cal. 
4th 318, 324 (1992). California Insurance Code 
§11580.2(a) requires an automobile liability insurer 
to offer UM coverage on policies covering liabil-
ity arising from the “ownership, maintenance, or 
use of any motor vehicle” (with limited exceptions 
related to insurance in Mexico). UM coverage is not 
required for excess or umbrella policies, homeown-
ers’ policies, premises liability policies, or any other 
policy in which automobile liability coverage is inci-
dental to some other basic coverage. Cal. Ins. Code 
§11580.2(a)(1); Wiemann v Industrial Underwriters 
Ins. Co., 177 Cal. App. 3d 38, 41 (1986); Furlough v. 
Transamerica Ins. Co., 203 Cal. App. 3d 40, 47 (1988). 
A California Court of Appeal recently ruled that a 
follow- form excess policy did not provide coverage 
for first-party UM/UIM, based on language in the 
excess policy defining “loss” as “the sum paid in set-
tlement of losses for which the Insured is liable,” and 
an exclusion for “any liability or obligation imposed 
on the Insured under… any uninsured motorists, 
underinsured motorists or automobile no-fault or 
first party personal injury law.” Haering v. Topa Ins. 
Co.,  Cal. App. 4th , No. B260235, 2016 WL 
409532, at *7 (2016) (explaining and UM and UIM 
are first-party coverages only)

Is UM coverage governed by a statutory 
scheme? Are there any landmark cases?

Yes. UM coverage is governed by California Insur-
ance Code §§11580.2, et seq. This statute was spe-
cifically designed to ensure that drivers injured by 
uninsured motorists are protected to the same extent 
they would have been if the uninsured motorist had 

carried the statutory minimum coverage. Hartford 
Fire. Ins. Co. v. Macri, 4 Cal. 4th 318, 324 (1992); 
Mercury Ins. Co. v. Ayala, 116 Cal. App. 4th 1198, 
1202 (2004); Taylor v. Preferred Risk Mut. Ins. Co., 
225 Cal. App. 2d 80, 82 (1964). The statute is liberally 
construed in favor of coverage whenever possible. 
Mills v. Farmers Ins. Exch., 231 Cal. App. 2d 124, 128 
(1964); Craft v. State Farm Mut. Auto Ins. Co., 14 Cal. 
App. 4th 1284, 1291 (1993); Ayala, 116 Cal. App. 4th 
at 1202; Mercury Ins. Co. v. Enterprise Rent-A-Car 
Co. of Los Angeles, 80 Cal. App. 4th 41, 48 (2000) (“in 
interpreting the UM statutes, courts temper the gen-
eral rule of strict construction of statutes”).

Must the insured reject UM coverage in 
writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

Yes. An insured may decline coverage, delete cov-
erage, or delete coverage as it applies to certain 
individuals specified by name. Cal. Ins. Code 
§§11580.2(a)(2), (a)(3). A waiver signed by the named 
insured will bind all of the other insureds and will 
be effective as to any policy extending, changing 
superseding or replacing the original policy. Cal. Ins. 
Code §11580.2(a)(1). Moreover, if several vehicles 
are insured under a single policy, a waiver of UM 
coverage applies to all of the vehicles insured under 
the policy. Smith v. State Farm Mut. Auto. Ins. Co., 93 
Cal. App. 4th 700, 713 (2001). There is no per vehicle 
waiver unless the vehicles are insured under separate 
policies. Id. at 716.

The waiver of UM coverage must be written 
and in the form prescribed by Insurance Code 
§§11580.2(a)(2) and/or (a)(3). The failure to use the 
statutorily mandated language will create a pre-
sumption that the waiver is ineffective. Hartman 
v. Progressive Cas. Ins. Co., 204 Cal. App. 3d 1073, 
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1081 (1988). However, an insurer may still prove the 
waiver by reference to extrinsic evidence showing 
knowledge of a waiver (i.e., the deletion or modifica-
tion of coverage was fully explained and the insured 
intended to waive the coverage). Id. Ultimately, if 
it is determined that the insured has not properly 
rejected coverage, the insured is deemed to have UM 
coverage of not less than $15,000 per person/$30,000 
per accident, the minimum required by the financial 
responsibility statute, Cal. Veh. Code §16056(a), or 
in the amount equal to the policy’s liability limits if 
they exceed the financial responsibility minimums, 
but only up to $30,000 per person/$60,000 per acci-
dent. Enterprise Ins. Co. v. Mulleague, 196 Cal. App. 
3d 528, 537 (1987).

Is UIM coverage mandatory or discretionary?
If the policy includes UM coverage, UIM coverage is 
mandatory. California Insurance Code §11580.2(p)
(7) mandates that automobile liability insurers 
include UIM coverage on liability policies that 
include UM coverage.

Is UIM coverage governed by a statutory 
scheme? Are there any landmark cases?

Yes. Insurance Code §11580.2(p) was specifically 
designed to protect insureds who are injured by a 
tortfeasor who is underinsured. Hartford Fire. Ins. 
Co. v. Macri, 4 Cal. 4th 318, 324 (1992). California 
defines an underinsured motor vehicle as a vehicle 
insured for an amount that is less than the UIM 
limits on the insured’s vehicle. Id.; Cal. Ins. Code 
§11580.2(p)(2). For example, if the insured vehicle 
has limits of $100,000 for UM coverage while the 
negligent driver only carried the statutory minimum 
of $15,000, the negligent driver’s vehicle would be 
underinsured. Ramirez v. USAA Cas. Ins. Co., 234 
Cal. App. 3d 391, 398 (1991).

Must the insured reject UIM coverage 
in writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

Yes. The requirement is the same as for UM coverage 
discussed above.

Is uninsured motorist property 
damage (“UMPD”) coverage 
mandatory or discretionary?
Mandatory. California Insurance Code §11580.26 
requires insurers to offer UMPD coverage with any 
auto bodily injury liability policy. However, like UM/
UIM coverage, a named insured may agree pursuant 
to California Insurance Code §11580.26(c) to delete 
the coverages provided by that section, including 
UMPD coverage, or to delete the coverages as to cer-
tain named individuals.

Is UMPD coverage governed by a statutory 
scheme? Are there any landmark cases?

California Insurance Code §11580.26 provides for 
UMPD coverage. An insurer is required to offer 
coverage for property damage caused by uninsured 
or underinsured motorists to policyholders without 
collision coverage, and to offer additional coverage 
covering a deductible when the insured had collision 
insurance. Cal. Ins. Code §11850.26(a); Brehm v. 21st 
Century Ins. Co., 166 Cal. App. 4th 1225, 1243 (2008).

Must the insured reject UMPD coverage 
in writing? What happens if the 
insured has not rejected coverage in 
writing, but later seeks coverage?

Yes. The requirement is the same as for UM/
UIM coverage. Unless the insurer and the named 
insured execute a written waiver, an insurance pol-
icy will be held to provide UMPD coverage in the 
amounts mandated in California Insurance Code 
§11580.26(a). Cal. Ins. Code §11580.26. If the insured 
has not properly rejected coverage in writing, the 
insured is deemed to have UMPD coverage in the 
amount set forth in Section 11580.26(a). The amount 
recoverable is (1) the amount of the deductible if the 
insured has collision coverage on his or her policy, 
or (2) the lesser of $3,500 or the vehicle’s actual cash 
value if the insured did not carry collision coverage. 
Cal. Ins. Code §11580.26(a)(2).
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Is uninsured motorists “economic 
only” (“UEO”) coverage 
mandatory or discretionary?
There is no “economic only” coverage in California.

Does the state have any other 
uninsured coverages that are 
mandatory or discretionary?
No. There are no other uninsured coverages 
in California.

Limits
Must the UM or UIM limits match the 
liability limits for “bodily injury”? Are 
there minimum UM or UIM limits?
Yes. California Insurance Code §11580.2(m) requires 
that UM coverage be offered with limits equal to 
those of the liability limits for “bodily injury,” but 
the limits need not be in excess of $30,000 per per-
son and $60,000 per accident. Also, the limits may 
not be less than the minimum limits set forth in Cal-
ifornia’s Vehicle Code §16056 financial responsibility 
requirements ($15,000 per person/$30,000 per acci-
dent/$5,000 for “property damage”). Cal. Ins. Code 
§11580.2(a)(1).

For UIM coverage, unless waived or modified 
in writing, the insurer must offer limits that equal 
or exceed the UM limits, up to a maximum of 
$30,000 per person/$60,000 per accident. They 
must be offered as single coverage. Cal. Ins. Code 
§§11580.2(m), 11580.2(p)(7). Despite these minimum 
and maximum requirements, insurers typically offer 
UM/UIM limits equal to the limits of the underlying 
liability policy.

Must the UMPD limits match the 
liability limits for “property damage”? 
Are there minimum UMPD limits?
If the underlying policy includes collision coverage, 
the named insured must be offered UMPD coverage 
that provides for payment of the insured’s collision 
deductible. Cal. Ins. Code §11580.26(a)(1). If the 
underlying policy does not include collision cov-
erage, the named insured must be offered UMPD 

coverage for property damage to the insured vehicle 
caused by the owner or operator of an uninsured 
motor vehicle. Cal. Ins. Code §11580.26(a)(2).

Are there minimum limits for UEO coverage?
There is no UEO coverage in California.

Are there minimum limits for other 
uninsured coverages that are mandatory 
or discretionary in this state?
No. There are no other uninsured coverages 
in California.

When Is Coverage Available?
Under what circumstances is UM coverage 
available? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
UM coverage is available when the named insured 
sustains a bodily injury arising out of physical con-
tact with an uninsured motor vehicle and the owner 
or operator of that vehicle is at fault. Cal. Ins. Code 
§11580.2(a)(1). A vehicle is an “uninsured motor 
vehicle” when (1) it does not have bodily injury 
liability coverage, (2) the company insuring the 
tortfeasor has denied coverage or refuses to admit 
coverage except under a reservation of rights, (3) the 
vehicle is used without the permission of the owner 
and there is no applicable coverage, or (4) insurer for 
the tortfeasor has become insolvent. Cal. Ins. Code 
§11580.2(b). The statute also provides for a UM claim 
when the tortfeasor is unknown, and if the alleged 
injury has arisen out of direct physical contact with 
the vehicle, the accident was reported to law enforce-
ment within twenty-four hours, and a written state-
ment under oath has been filed with the insurer. Id. 
The requirement of direct physical contact is man-
datory when dealing with an unknown or “hit and 
run” driver. Orpustan v. State Farm Mut. Auto. Ins. 
Co., 7 Cal. 3d 988, 994 (1979), declined to follow on 
other grounds by Freeman v. State Farm Mut. Auto. 
Ins. Co., 14 Cal. 3d 473 (1975).

In addition to coverage defenses found in 
the policy, an insurer may rely on the coverage 
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defenses provided for by California Insurance Code 
§11580.2(c), which provides:

(c) The insurance coverage provided for in this 
section does not apply either as primary or 
as excess coverage:
(1) To property damage sustained by 

the insured.
(2) To bodily injury of the insured while in 

or upon or while entering into or alight-
ing from a motor vehicle other than the 
described motor vehicle if the owner 
thereof has insurance similar to that 
provided in this section.

(3) To bodily injury of the insured with 
respect to which the insured or his or 
her representative shall, without the 
written consent of the insurer, make 
any settlement with or prosecute to 
judgment any action against any person 
who may be legally liable therefor.

(4) In any instance where it would inure 
directly or indirectly to the benefit of 
any workers’ compensation carrier or 
to any person qualified as a self- insurer 
under any workers’ compensation law, 
or directly to the benefit of the United 
States, or any state or any political sub-
division thereof.

(5) To establish proof of financial respon-
sibility as provided in Section 16054 of 
the Vehicle Code.

(6) To bodily injury of the insured while 
occupying a motor vehicle owned by an 
insured or leased to an insured under 
a written contract for a period of six 
months or longer, unless the occupied 
vehicle is an insured motor vehicle. 
“Motor vehicle” as used in this para-
graph means any self- propelled vehicle.

(7) To bodily injury of the insured when 
struck by a vehicle owned by an 
insured, except when the injured 
insured’s vehicle is being operated, 
or caused to be operated, by a person 
without the injured insured’s consent in 
connection with criminal activity that 
has been documented in a police report 

and that the injured insured is not a 
party to.

(8) To bodily injury of the insured while 
occupying a motor vehicle rented or 
leased to the insured for public or liv-
ery purposes.

It should be noted that the “consent to settle” 
exclusion at California Insurance Code §11580.2(c)(3) 
is strictly enforced. Hartford Fire Ins. Co. v. Macri, 4 
Cal. 4th 318, 324 (1992). This exclusion protects the 
insurer’s subrogation rights against the uninsured 
motorist. Mills v. Farmers Ins. Exch., 231 Cal. App. 
2d 124, 129 (1964). With that said, it is important to 
look at the policy, which may be less rigid and may 
not require the insurer’s consent to “prosecute a case 
to judgment.” Macri, 4 Cal. 4th at 324 n.1.

The insurer may also be able to raise certain 
statute of limitations defenses. For example, when 
seeking to recover on a UM claim within two years 
after the date of the accident, the insured must 
(1) file an action against the uninsured motorist, 
(2) demand arbitration with his or her own insurer, 
or (3) reach a settlement with his or her own insurer. 
Cal. Ins. Code §11580.2(i)(1). If the insured fails 
to take any of the prescribed actions within the 
appropriate timeframe, then his or her UM claim is 
forfeited. However, if the insured has made a claim 
to the insurer and the insurer has not received notice 
that the insured is represented by an attorney, the 
insurer must give the insured written notice no later 
than thirty days before the statute of limitations 
expires. If the insurer does not provide the required 
notice, the statute of limitations is tolled until thirty 
days after the insurer gives proper notice. Cal. Ins. 
Code §11580.2(f). Also, California Insurance Code 
§11580.2(i)(3) states that the “[t]he doctrines of 
estoppel, waiver, impossibility, impracticality, and 
futility apply to excuse a party’s noncompliance with 
the statutory timeframe.”
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Under what circumstances is UIM coverage 
available? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
California Insurance Code §11580(p) describes the 
circumstance pursuant to which UIM coverage is 
available. Coverage is available if the underinsured 
vehicle is insured for “an amount that is less than 
the uninsured motorist limits.” Cal. Ins. Code 
§11580.2(p)(2). To trigger coverage, the insured must 
exhaust the underinsured driver’s policy limits and 
provide proof of payment to his or her own insurer. 
Collectively. Ins. Code §11580.2(p)(3); Quintano 
v. Mercury Cas. Co., 11 Cal. 4th 1049, 1056 (1995); 
Wedemeyer v. Safeco Ins. Co. of America, 160 Cal. 
App. 4th 1297, 1303 (2008). The plain language of 
California Insurance Code §11580.2(p)(3) requires 
actual payment of the underinsured motorist’s 
policy limits before UIM coverage can be invoked. 
Settlement or payment of an amount less than the 
underinsured motorist’s policy limits does not sat-
isfy the requirements of California Insurance Code 
§11580.2(p)(3). Farmers Ins. Exch. v. Hurley, 76 Cal. 
App. 4th 797, 807 (1999).

It should be noted that if the terms of California 
Insurance Code §11508.2(p) conflict with provisions 
of California Insurance Code §§11580.2(a)–(o), the 
terms of subdivision (p) will prevail. Quintano, 11 
Cal. 4th at 1053. For example, while an insurer in an 
UM case may be able to raise the insured’s failure 
to obtain the insurer’s consent to settle as a defense 
to coverage, this same defense is not available for a 
UIM claim. See, e.g., Hartford Fire Ins. Co. v. Macri, 
4 Cal. 4th 318 (1995). Likewise, the insurer cannot 
argue that the insured failed to comply with the pro-
visions of California Insurance Code §11580.2(i) by 
failing to file a lawsuit against the uninsured driver, 
reaching an agreement on the policy, or instituting 
arbitration within two years of the accident. Quin-
tano, 11 Cal. 4th at 1055–59.

Under what circumstances is UMPD 
coverage available? What conditions 
precedent must the insured satisfy? What 
coverage defenses can the insurer assert?
UMPD coverage is available when “the collision 
involves actual, direct physical contact between the 
insured and the uninsured motor vehicle and the 
owner or operator of the uninsured motor vehi-
cle is identified or the uninsured motor vehicle is 
identified by its license number.” Cal. Ins. Code 
§11580.26(b). In addition, the accident must be 
reported to the insured’s agent or insurer within ten 
business days and there must be a determination 
that the insured is legally entitled to recover for 
property damage from the uninsured driver. Cal. 
Ins. Code §11850.26(b).

UMPD claims must be arbitrated within one 
year of the date of the accident. Cal. Ins. Code 
§11580.26(b). The insurer is required to notify the 
insured, in writing, of this one year statute of limita-
tions applicable to UMPD claims at least thirty days 
before the expiration date. A failure to do so will 
toll the statute of limitations until such time as the 
notice is provided, unless the insurer has received 
notice that the insured is represented by an attorney. 
Cal. Ins. Code §11580.26(g).

Under what circumstances is UEO coverage 
available? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
California’s UM/UIM statutory scheme does not pro-
vide for UEO coverage.

Under what circumstances is coverage 
available under other uninsured 
coverages? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
There are no other uninsured coverages 
in California.
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Arbitrating and Litigating Disputes
Is arbitration of UM claims allowed, or 
specifically prohibited? UIM? UMPD?
Arbitration of UM/UIM claims is required by Cali-
fornia Insurance Code §11580.2(f).

If arbitration is allowed, what 
procedures govern in arbitration?
The arbitration is to be conducted by a single arbitra-
tor selected by the parties. The procedures govern-
ing arbitration of UM/UIM claims are set forth in 
California Insurance Code §11580.2(f). The demand 
for arbitration should include a declaration, under 
penalty of perjury, stating whether the insured has 
a workers’ compensation claim for the same injury. 
The statute also provides that discovery should be 
conducted pursuant to California’s Discovery Act 
Cal. Code of Civ. Pro. §2016, et seq. However, the 
right to a physical or mental evaluation does not 
apply to UM proceedings. Instead, California Insur-
ance Code §11580.2(o) provides a separate procedure 
to obtain the examination. Unless provided for in the 
policy, all other procedures (i.e., the selection of the 
arbitrator, commencement of proceedings, attend-
ance of witnesses, etc.) are governed by the Califor-
nia Arbitration Act, codified at California Code of 
Civil Procedure §1280, et seq.

Generally speaking, an arbitration pursuant to 
California Insurance Code §11580.2 must be com-
pleted within five years of the date it is instituted. 
Cal. Ins. Code §11580.2(i)(2)(A). However, if the 
insured has a workers’ compensation claim arising 
from the same accident, the arbitration must be 
completed within three years of the date the claim 
is concluded, or five years from the date of the acci-
dent, whichever is later. Cal. Ins. Code §11580.2(i)(2)
(B). The doctrines of estoppel, waiver, impossibility, 
impracticability and futility may also apply to extend 
the time to complete arbitration. Cal. Ins. Code 
§11580.2(i)(4). The parties may also agree to extend 
the time in writing. Cal. Ins. Code §11580.2(i)(4).

If an insured claimant obtains an arbitration 
award in excess of the UM, UIM, or UMPD 
coverage limits, can the insurer obtain a 
reduction of the award to match the limits?
Yes. The limit of the award is the limit of coverage 
under the policy. Ins. Code §11580.2(f); and Rangel 
v. Interins. Exch. of the Auto. Club of S. Cal., 4 Cal. 
4th 1, 11 (1992). However, arbitrators often include 
the amount that the insured would be legally enti-
tled to recover from the uninsured or underinsured 
motorist. Arbitrators are not required to include 
such amounts, but are often encouraged to do so 
by insureds in an effort to bolster a future bad faith 
claim against the insurer. Hightower v. Farmers Ins. 
Exch., 38 Cal. App. 4th 853, 863 (1995); Cothron v. 
Interins. Exch. of the Auto. Club of S. Cal., 103 Cal. 
App. 3d 853 (1980). In the event the arbitrator makes 
an award that is in excess of the policy limits, the 
insurer must move in a timely manner, either before 
the arbitrator or in court, to vacate the award or to 
correct it. Cal. Code of Civ. Pro. §1288.2 (response 
to vacate or correct award must be served and filed 
“not later than 100 days after the date of service of 
a signed copy of the award upon: (a) The respon-
dent if he was a party to the arbitration; or (b) The 
respondent’s representative if the respondent was not 
a party to the arbitration.”); Weinberg v. Safeco Ins. 
Co. of Am., 114 Cal. App. 4th 1075, 1084 (2004), over-
ruled on other grounds, Barnett v. First Nat’l Ins. Co. 
of Am., 184 Cal. App. 4th 1454 (2010). The arbitrator 
has authority to do so pursuant to Code of Civil Pro-
cedure §§1284 and 1286.6. The petition to vacate or 
correct cannot be served until at least ten days after 
the petitioner is served with the signed copy of the 
award. Cal. Code of Civ. Pro. §1288.4.

What requirements must an insured claimant 
satisfy in order to file suit against, and serve, 
an insurer for UM coverage? UIM? UMPD?
California’s statutory scheme calls for the mandatory 
arbitration of UM/UIM disputes regarding whether 
the insured is entitled to recover damages and the 
amount of those damages. Cal. Ins. Code §11580.2(f). 
The insured or the insurer may file a lawsuit to com-
pel arbitration and/or to appoint a single arbitrator if 
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the parties cannot agree pursuant to California Code 
of Civil Procedure §1281.2. If a lawsuit is filed by the 
insured to recover damages under the policy, the 
insurer may file a motion to compel arbitration and/
or seek a stay of the lawsuit. Cal. Code of Civ. Pro. 
§§1281.2, 1281.4.

Disputes relating to the existence of UM/UIM cov-
erage, on the other hand, are usually determined by 
the court. These types of disputes must be resolved 
before the issues relating to the tortfeasor’s liability 
and the insured’s alleged damages. See, e.g., Bouton 
v. USAA Cas. Ins. Co., 43 Cal. 4th 1190, 1200 (2008); 
Freeman v. State Farm Mut. Auto. Ins. Co., 14 Cal. 
3d 473, 480 (1975); State Farm Mut. Auto. Ins. Co. v. 
Superior Court, 23 Cal. App. 4th 1297, 1304 (1994). 
Generally speaking, if a coverage issues arises, the 
UM/UIM arbitration will be stayed pending resolu-
tion of the coverage dispute. Furlough v. Transamer-
ica Ins. Co., 203 Cal. App. 3d 40, 45 (1988).

Do any unique procedures govern 
such coverage litigation?
Please see response to “What requirements must 

an insured claimant satisfy in order to file suit 

against, and serve, an insurer for UM coverage? UIM? 

UMPD?,” above.

If an insured claimant obtains a verdict in 
excess of the UM, UIM, or UMPD, coverage 
limits, can the insurer obtain a reduction 
of the award to match the limits?
Issues relating to the amount the insured claimant is 
entitled to recover are decided by a neutral arbitrator 
as set forth above.

Final Amounts Paid or Awarded
Can offsets against the UM, UIM, or 
UMPD coverage limits be taken?
Yes. Numerous cases have held that the purpose of 
the UM/UIM statutory scheme in California is not 
to make an injured person whole, but rather to place 
that person in the position that he or she would have 
occupied had the policy limits of the insured’s own 
UM/UIM policy been equal to the policy limits of 

the tortfeasor’s liability insurance policy. Rudd v. 
California Cas. Ins. Co., 219 Cal. App. 3d 948, 954 
(1990). Thus, as provided in California Insurance 
Code §11580.2(h)(2), the insurer is generally entitled 
to offsets for amounts paid by the tortfeasor’s policy, 
other liability policies, and workers’ compensation 
and med pay benefits.

Are offsets taken from the UM, UIM, or 
UMPD limits or from total damages?
It depends on the offset. See Question No. 19 and its 
response, below, for the treatment of offsets for med-
ical payments versus workers’ compensation pay-
ments. Generally, the California UM/UIM statutes 
are the “offset” variety, in which the limit payable 
is reduced by all the amounts received from other 
sources. Fagundes v. Am. Int’l Adjustment Co., 2 Cal. 
App. 4th 1310 (1992). The court in State Farm Mut. 
Auto. Ins. Co. v. Herron, 71 Cal. App. 3d 673 (1977) 
stated that the purpose of the offset is to “provide 
the insurer with a means of protecting himself from 
having to pay any amount under the uninsured 
motorist coverage that the claimant… is entitled to 
recover under the conventional bodily injury liability 
coverage in the same policy.” Id. at 678.

An insurer handling a UIM claim is entitled to 
reimbursement or credits for money received by the 
insured from the owner or operator of the under-
insured vehicle. Cal. Ins. Code §11580.2(p)(5). The 
insurer will not pay its policy limit regardless of 
whether the insured is fully compensated for his or 
her injury. The UIM carrier gets a dollar for dollar 
credit for all payments made by the third-party 
tortfeasor. Hartford Fire Ins. Co. v. Macri, 4 Cal. 4th 
318, 328 (1992). For example, if the policy limits total 
$100,000 and the insured recovers $15,000 from the 
underinsured motorist, the most the UIM insurer 
will pay on the claim will be $85,000.

The insurer handling an UIM claim is also enti-
tled to an offset for the amount received from a third 
party or organization legally liable for the injury. 
Cal. Ins. Code §11580.2(p)(4). This amount may be 
different than the reimbursement amount provided 
for by California Insurance Code §11580.2(p)(5) 
when there are multiple tortfeasors. See, e.g., Mer-
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cury Ins. Co. v. Vanwanseele- Walker, 41 Cal. App. 4th 
1093 (1996) (holding that liability for UIM benefits 
must be reduced by amount paid by manufac-
turer who agreed to settle products liability claims 
against it).

Can the insurer take offsets for medical 
payments, workers’ compensation 
or no-fault insurance?

Medical Payments

The UM policy may, but is not required to, provide 
that the damages recoverable by an insured under 
UM/UIM coverage shall be reduced by amounts 
“paid or due to be paid” under any “valid and col-
lectible automobile medical payment insurance 
available” to the insured. If the UM policy so pro-
vides, then California Insurance Code §11580.2(e) 
creates a statutory offset. The med-pay offset reduces 
the value of the insured’s total claim, not just the 
amount covered by UM/UIM. For example, if the 
insured has sustained $100,000 in damages and the 
UM/UIM limits are $30,000, the insured would still 
be entitled to recover the maximum limits under 
the policy. However, if the limits are $100,000 and 
the med-pay is $10,000, the total claim amount is 
$90,000. It should be noted that a policy provision 
may waive the insurer’s right to reimbursement out 
of any recovery obtained by the insured from the 
third party responsible for his or her injuries, but 
this waiver does not affect the insurer’s right to offset 
its medical expense payments. Hervey v. Mercury 
Cas. Co., 185 Cal. App. 4th 954, 965 (2010).

Workers’ Compensation

Insurers are also entitled to an offset for workers’ 
compensation benefits, if the policy contains an 
express offset provision. Coltherd v. Workers’ Comp. 
Appeals Bd., 225 Cal. App. 3d 455, 460 (1990). 
The reduction for workers’ compensation benefits 
“received” by the insured is a direct offset against 
the UM/UIM limits rather than merely against the 
insured’s total damages. McGreehan v. California 
State Auto. Ass’n, 235 Cal. App. 3d 997, 1001 (1991). 
In such cases, the arbitration cannot proceed until 
the insured’s condition is “stationary and ratable” 

(for workers’ compensation purposes). Cal. Ins. Code 
§11580.2(f). Delaying the arbitration assures the 
insurer’s right to offset the workers’ compensation 
award against the UM/UIM limits. Cal. Ins. Code 
§11580.2(h)(1). Moreover, if the insured claims per-
manent disability, the arbitration must be stayed 
until a workers’ compensation award is made unless 
“good cause is shown” for the arbitration to proceed. 
Cal. Ins. Code. §11580.2(f). Whether an arbitration 
is stayed where the insured claims only temporary 
disability is unclear. Rangel v. Interins. Exch. of the 
Auto. Club of S. Cal., 4 Cal. 4th 1, 8 (1992).

What liens, if any, can be asserted 
against the insured claimant’s 
recovery of UM? UIM? UMPD?
The most common types of liens include those of 
healthcare providers, health insurers, Medicare and 
MediCal. In a typical personal injury case, if a claim-
ant received compensation for the injuries from any 
such source, that entity may be entitled to recover 
such payments from any settlement or judgment 
against the claimant. However, in Weston Reid, LLC 
v. Am. Ins. Group, Inc., 174 Cal. App. 4th 940 (2009), 
the court held that a party holding a lien pursuant to 
the Hospital Medical Lien Act cannot recover on its 
lien from any settlement of a UM/UIM claim. This is 
because the Hospital Lien Act allows for the recovery 
from third-party tortfeasors for injuries giving rise 
to the need for medical services. UM/UIM coverage 
is first party coverage, and the Hospital Lien Act was 
not meant to apply to first party coverages. Id. at 950.

Can different limits be stacked? If yes, which 
limits? Does a specific procedure apply?
No. The plain language of California Insurance 
Code §11580.2(q) explicitly prohibits the stacking of 
coverage limits, stating that “in no event shall the 
limit of liability for two or more motor vehicles or 
two or more policies be added together, combined, 
or stacked to determine the limit of insurance 
coverage.” However, California does allow for the 
proration of damages where UM coverage is avail-
able under more than one policy issued by different 
insurers, but the damages that are recoverable 
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depend on whether the policies allow damages to be 
prorated. Cal. Ins. Code §11580.2(d).

In UIM claims, can the UIM insurer 
substitute its settlement payment for 
the insured’s settlement with the other 
vehicle’s/underinsured driver’s liability 
insurer? What is the applicable procedure? 
What rights does the UIM insurer then 
have (for example, subrogation)?
No. An insured may not pursue UIM benefits until 
the limits of liability have been exhausted and proof 
of payment has been submitted to the insurer. Cal. 
Ins. Code §11580.2(p)(3). In UIM claims, insurers 
have no right to subrogation from a tortfeasor. Hart-
ford Fire Ins. Co. v. Macri, 4 Cal. 4th 318, 328–29 
(1992). The court’s decision was based on the fact 
that the tortfeasor’s policy limits must be exhausted 
by settlement or judgment. The court further relied 
on the statutory reimbursement rights granted to 
insurers by California Insurance Code §11580.2(p), 
which does not include a right of subrogation, to 
hold that the legislature did not intend to grant 
UIM insurers a right of subrogation because they 
were provided sufficient protection by the statutory 
setoffs. Id.

Bad Faith
Does the state recognize a cause of action 
for bad faith in the UM context? UIM? UMPD?
Yes, an insured may assert a bad faith claim against 
an insurer who fails to pay benefits or delays the 
payment of benefits due to an inadequate or tardy 
investigation of the claim, oppressive conduct by 
the claims adjuster, or takes any other action which 
frustrates the insured’s right to receive benefits 
under the policy. Brehm v. 21st Century Ins. Co., 166 
Cal. App. 4th 1225, 1236 (2008). The court in Brehm 
held that the insurer’s contractual right to arbitrate 
a dispute did not relieve it of its duty to deal with 
its insured in good faith, honestly assessing the 
insured’s claim and making a reasonable effort to 
resolve the dispute. Id. at 1242. With that said, an 
insurer’s loss at arbitration that results in the insured 
recovering an award greater than the insurer’s set-

tlement offer, without more, will not support a bad 
faith action. Id. at 1247–48.

Other
Are there any particular issues in UM, 
UIM, or UMPD coverages that are 
unique or specific to the state?

Subrogation Rights

A UM carrier has a right of subrogation. California 
Insurance Code §11580.2(g) provides that an insurer 
paying a UM claim “shall be entitled to be subro-
gated to the rights of the insured against any person 
legally liable for the injury or death to the extent that 
payment was made.” A subrogation action must be 
brought within three years of the date the payment 
was made. The insurer’s right to subrogation is 
allowed only if the insured is made whole (i.e., fully 
compensated by the UM benefits of the policy). See, 
e.g., Security Nat’l Ins. Co. v. Hand, 31 Cal. App. 3d 
227, 231 (1973); Kelly v. Farmers Ins. Exch., 194 Cal. 
App. 3d 1, 7–8 (1987); United Pacific- Reliance Ins. 
Cos. v. Kelly, 140 Cal. App. 3d 72, 76 (1983).

Lawsuits Involving Third Parties

California’s statutory scheme requires arbitration of 
UM/UIM claims. However, when there are multiple 
tortfeasors, an UM/UIM insurer may be required to 
participate in the civil action as a defendant despite 
its contractual right to arbitrate the case. Mercury 
Ins. Group v. Superior Court, 19 Cal. 4th 332, 347–48 
(1998). The California Supreme Court has held that 
a trial court has the authority to consolidate the UM 
claim with the civil action to avoid the possibility of 
inconsistent rulings on issues of fact and law. Id. at 
349–50.
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