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Illinois

By Randall Mead

Uninsured Coverages
Is UM coverage mandatory or discretionary?
UM coverage is mandatory in Illinois. The UM 
statute, 215 Ill. Comp. Stat. 5/143a, provides that no 
automobile liability policy in Illinois will issue or 
be renewed unless it provides coverage to persons 
legally entitled to recover damages for bodily injury 
from the owner or operator of uninsured vehicles 
at least in the amount of that minimally required 
by statute for liability coverage. For policies issued 
before January 1, 2015, those amounts were $20,000 
per person, $40,000 per occurrence, and $15,000 for 
property damage. Policies issued or renewed on or af-
ter January 1, 2015 must provide minimum limits of 
$25,000/$50,000/$20,000. 625 Ill. Comp. Stat. 5/7-203.

In describing the purpose of UM coverage, sev-
eral cases have stated that an insurer must provide 
coverage that would compensate the insured, in the 
event of injury by an uninsured motorist, to at least 
the same extent as if the insured had been injured 
by a motorist who was insured in compliance with 
the state’s minimum liability insurance law, 625 Ill. 
Comp. Stat. 5/7-203. See, e.g., Moses v. Coronet Ins. 
Co., 192 Ill. App. 3d 921, 924, 549 N.E.2d 739, 741 
(1989).

Is UM coverage governed by a statutory 
scheme? Are there any landmark cases?

Yes. 215 Ill. Comp. Stat. 5/143a. In Smiley v. Estate of 
Toney, 44 Ill. 2d 127, 130, 254 N.E.2d 440, 441 (1969), 
the court stated: “The [UM] statutory coverage is 
mandatory, and it may not be whittled away by an 
unduly restrictive definition.” See also Moses v. Coro-
net Ins. Co., 192 Ill. App. 3d 921, 924, 549 N.E.2d 739, 
741 (1989).

Must the insured reject UM coverage in 
writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

Minimal UM coverage is not optional and must be 
provided in at least the statutory minimum amounts. 
However, 215 Ill. Comp. Stat. 5/143a-2(1) provides 
the UM coverage required by §143a is to be included 
in the policy “in an amount equal to the insured’s 
bodily injury liability limits unless specifically re-
jected by the insured….” The insurer is also required 
to explain, one time, what UM coverage is, and that 
the insured has the right to reject the amount of UM 
coverage beyond the statutory minimum. In order for 
the insured to reject UM limits above the statutory 
minimum, 215 Ill. Comp. Stat. 5/143a-2(2) requires 
the insured to make a written request for UM limits 
that are less than the insured’s bodily injury limits 
or a written rejection of limits beyond the statutory 
minimum. The opportunity to later buy UM limits 
that match bodily injury limits need not be explained 
again by the insurer after the initial rejection, unless 
the insured makes a written request for such addi-
tional coverage. The effect of this statutory language 
should be that if the insured has not rejected the 
additional coverage in writing, the insured will be 
considered to have UM limits that match the bodily 
injury limits, because the written rejection must be 
made before the policy is issued or renewed.

Under older versions of the UM statute, it had been 
held the insurer was required to make a “meaningful 
offer” of the additional UM coverage. However, later 
amendments to the Illinois Insurance Code were 
construed to remove that requirement and to place 
the burden upon the insured to reject the additional 
coverage. An insurer is now required to describe the 
coverage and to advise the insured of the right to 
reject the additional coverage. See, e.g., DeGrand v. 
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Motors Ins Corp., 146 Ill. 2d 521, 533, 588 N.E.2d 1074, 
1080 (1992); Cope v. State Farm Fire & Cas. Co., 326 
Ill. App. 3d 468, 472, 760 N.E.2d 1020, 1023 (2001).

Only the applicant for the insurance need be given 
the notification of the ability to reject UM/UIM 
coverage beyond the minimal limits, and the deci-
sion on that rejection is binding on all “insureds” 
under the policy. It has been held to be impractical 
to secure waivers from all possible insureds under 
a policy, including additional named insureds. 215 
Ill. Comp. Stat. 5/143a-2(2); see Messerly v. State 
Farm Mut. Auto. Ins. Co., 277 Ill. App. 3d 1065, 1070, 
662 N.E.2d 148, 151 (1996). However, where a hus-
band had always handled the insurance, selecting 
minimal UM/UIM coverage, and died, his widow’s 
“renewal” of the policy was in fact a new policy, 
requiring her to affirmatively select her coverages. 
Because the insurer did not offer her UM/UIM cov-
erage, the court reformed her policy to add UM/UIM 
coverage in the amount of her liability coverage lim-
its. Nila v. Hartford Ins. Co. of the Midwest, 312 Ill. 
App. 3d 811, 728 N.E.2d 81 (2000).

Is UIM coverage mandatory or discretionary?
UIM coverage is mandatory unless the amount 
of the UM coverage is at the statutory minimum. 
According to the statute mandating UIM coverage, 
215 Ill. Comp. Stat. 5/143a-2(4)] no policy shall issue 
or be renewed unless UIM coverage is included in an 
amount equal to the total amount of UM coverage 
provided in that policy where such coverage exceeds 
the limits set by 625 Ill. Comp. Stat. 5/7-203, for 
mandatory liability coverage.

Is UIM coverage governed by a statutory 
scheme? Are there any landmark cases?

UIM coverage is a statutory scheme. A recent signif-
icant case is Phoenix Insurance Co. v. Rosen, 242 Ill. 
2d 48, 949 N.E.2d 639 (2011), in which the Illinois Su-
preme Court held that the “trial de novo” clause of the 
insurer’s UIM coverage neither offended public policy 
nor was unconscionable, given that 215 Ill. Comp. Stat. 
5/143a(1) (which pertains to UM coverage) specifically 
authorized rejection of arbitration awards beyond the 
statutory minimum and stating the statutory provi-
sions of UM coverage and UIM coverage in Illinois 

are “inextricably linked.” Note that the “trial de novo” 
rejection provision of the UM statute was amended 
effective January 1, 2004 to read:

Any decision made by the arbitrators shall 
be binding for the amount of damages not 
exceeding $75,000 for bodily injury to or 
death of any one person, $150,000 for bodily 
injury to or death of 2 or more persons in any 
one motor vehicle accident, or the correspond-
ing policy limits for bodily injury or death, 
whichever is less.

Thus, now, if a UIM or UM arbitration award exceeds 
the new stated amount, the award can be rejected and 
the matter can be taken to court for a trial de novo.

Must the insured reject UIM coverage 
in writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

The only statutory requirement as to the amount of 
coverage and its offer by the insurer is that no policy 
shall issue or be renewed unless UIM coverage is in-
cluded in an amount equal to the total amount of UM 
coverage provided in that policy, where such coverage 
exceeds the limits set by statute as the minimum for 
liability coverage. 215 Ill. Comp. Stat. 5/143a-2(4).

Is uninsured motorist property 
damage (“UMPD”) coverage 
mandatory or discretionary?
This coverage is mandatory under certain condi-
tions, as described below. However, UMPD coverage 
has received no attention from the courts. The pur-
pose of UMPD coverage is largely addressed by an 
insured’s collision coverage.

Is UMPD coverage governed by a statutory 
scheme? Are there any landmark cases?

UMPD coverage is mandatory for vehicles carrying 
property damage coverage but which do not carry 
collision coverage. 215 Ill. Comp. Stat. 5/143a(2). 
Coverage is to be provided on an actual cash value 
basis or $15,000, whichever is less, subject to a $250 
deductible. The statute provides there is no coverage 
under this section if the owner or operator of the 
uninsured or hit-and-run vehicle cannot be identi-
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fied. The insurer is allowed to limit recoverable dam-
ages to those caused by direct physical contact with 
the uninsured motorist’s vehicle. The insurer may 
also exclude loss or damage to personal property 
within the vehicle. 215 Ill. Comp. Stat. Ann. 5/143a(2)
(ii). Unlike UM and UIM coverage, this UMPD cov-
erage does not incorporate the minimum limits set 
forth at 625 Ill. Comp. Stat. 5/7-203.

Must the insured reject UMPD coverage 
in writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

There is no requirement that the insured reject this 
coverage in writing. The insured must be advised 
of the availability of such coverage, similar to the 
advice required as to the availability of UIM cov-
erage as discussed in answer to “Must the insured 

reject UM coverage in writing? What happens if the 

insured has not rejected coverage in writing, but 

later seeks such coverage?,” above. The statute pro-
vides: “No written rejection shall be required, and 
the absence of a premium payment for uninsured 
motor vehicle property damage shall constitute con-
clusive proof that the applicant or policyholder has 
elected not to accept uninsured motorist property 
damage coverage.” 215 Ill. Comp. Stat. 5/143a(2).

Is uninsured motorists “economic 
only” (“UEO”) coverage 
mandatory or discretionary?
There is no UEO coverage in Illinois. The statutory 
provision creating UMPD coverage specifically state 
a policy may provide that economic damages such as 
loss of use are not covered. 215 Ill. Comp. Stat. Ann. 
5/143a(2)(ii).

Does the state have any other 
uninsured coverages that are 
mandatory or discretionary?
No.

Limits
Must the UM or UIM limits match the 
liability limits for “bodily injury?” Are 
there minimum UM or UIM limits?
The question of limits of UM and UIM coverage is 
discussed above but the current status of the law was 
recently summed up as follows:

Thus, unless specifically rejected by the 
insured, the limits of uninsured motorist 
coverage and, by extension, underinsured 
motorist coverage, are equal to the limits of 
the insured’s bodily injury liability limits. The 
Insurance Code permits “[a]ny named insured 
or applicant” to reject uninsured motorist cov-
erage in excess of the statutory limits by mak-
ing a written rejection of limits in excess of 
those required by law, and such election “shall 
be binding on all persons insured under the 
policy.” 215 Ill. Comp. Stat. 5/143a-2(2) (West 
2008). The original document indicating the 
insured’s selection of uninsured motorist cov-
erage limits or a copy thereof “shall constitute 
sufficient evidence of the applicant’s selection 
of uninsured motorist coverage limits.” 215 Ill. 
Comp. Stat. 5/143a-2(3) (West 2008).

American Serv. Ins. Co. v. Iousoupov, 2014 IL App 
(1st) 133771, ¶33, 23 N.E.3d 570, 580.

Iousoupov also added clarity to the sometimes 
confusing issue of the adequacy of the “brief 
description” of the UM/UIM coverage required in 
the statute.

As noted, the Insurance Code requires that 
“[e]ach insurance company providing the 
[uninsured motorist] coverage must provide 
applicants with a brief description of the cov-
erage and advise them of their right to reject 
the coverage in excess of the limits set forth in 
Section 7-203 of [t]he Illinois Vehicle Code.” 
215 Ill. Comp. Stat. 5/143a-2(1) (West 2008). 
Our supreme court has stated that the burden 
is on the insured to reject higher uninsured 
motorist coverage and the insurer does not 
have the responsibility of making an offer 
of higher limits, as was the case with earlier 
versions of the Insurance Code. DeGrand v. 
Motors Insurance Corp., 146 Ill. 2d 521, 533, 
588 N.E.2d 1074, 167 Ill. Dec. 944 (1992). 
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Additionally, “whatever uninsured motorist 
coverage the insured elects, underinsured 
motorist coverage will be set, mandatorily, at 
the uninsured motorist coverage level. At that 
point, it is the duty of the insurer to explain 
the coverage and nothing more.”… DeGrand, 
146 Ill. 2d at 533–34.

Iousoupov, 2014 IL App (1st) 133771, ¶36, 23 N.E.3d 
at 580–81.

The UM statute, 215 Ill. Comp. Stat. 5/143a, re-
quires all policies for Illinois street-use vehicles must 
include UM coverage “in limits for bodily injury or 
death set forth in Section 7-203 of the Illinois Vehicle 
Code [625 Ill. Comp. Stat. 5/7-203].” That provision 
of the Insurance Code requires policies issued or re-
newed on or after January 1, 2015 must provide mini-
mum limits of $25,000/$50,000/$20,000.

The UIM statute, 215 Ill. Comp. Stat. 5/143a-2(4), re-
quires all new or renewal policies to include UIM cov-
erage in an amount equal to the total amount of UM 
coverage provided in that policy where such coverage 
exceeds the limits set by 625 Ill. Comp. Stat. 5/7-203.

Must the UMPD limits match the 
liability limits for “property damage?” 
Are there minimum UMPD limits?
UMPD coverage is to be provided on an actual cash 
value basis or $15,000, whichever is less, subject to a 
$250 deductible. 215 Ill. Comp. Stat. 5/143a(2).

Are there minimum limits for UEO coverage?
There is no UEO coverage in Illinois.

Are there minimum limits for other 
uninsured coverages that are mandatory 
or discretionary in this state?
There are no other such coverages.

When Is Coverage Available?
Under what circumstances is UM coverage 
available? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
UM coverage is required on any automobile liability 

policy on a vehicle designed for use on public road-
ways that is either registered in Illinois or principally 
garaged in Illinois. The coverage is intended for 
those injured by an uninsured motorist, including 
hit-and-run motorists. It provides potential coverage 
for “bodily injury, sickness or disease, including 
death” which the insured would be “legally entitled 
to recover” from the at-fault uninsured motorist. 
The obvious situation where UM coverage is avail-
able occurs when an insured is in a collision with 
a motorist with no liability coverage. In these and 
all situations where UM coverage is triggered, the 
insurer is entitled to all the defenses the at-fault 
uninsured motorist could assert, including contrib-
utory negligence, State Farm Mut. Auto. Ins. Co. 
v. Mendenhall, 164 Ill. App. 3d 58, 517 N.E.2d 341 
(1987), abrogated on other grounds by Burke v. 12 
Rothschild’s Liquor Mart, Inc., 148 Ill. 2d 429, 593 
N.E.2d 522 (1992), and the value of the damages up 
to the limit of UM liability coverage.

There are limitations on the right of recovery if 
the uninsured vehicle is owned by an insured but not 
described in the policy. The UM statute provides:

Uninsured motor vehicle coverage does not 
apply to bodily injury, sickness, disease, or 
death resulting therefrom, of an insured while 
occupying a motor vehicle owned by, or fur-
nished or available for the regular use of the 
insured, a resident spouse or resident relative, 
if that motor vehicle is not described in the 
policy under which a claim is made or is not a 
newly acquired or replacement motor vehicle 
covered under the terms of the policy.

215 Ill. Comp. Stat. 5/143a(1).
There are also situations where persons with 

liability insurance can be deemed to be uninsured 
for purposes of triggering UM coverage. The most 
common instance occurs in claims between family 
members. While intra- family tort immunity has 
been abolished in Illinois, auto policies generally 
exclude liability coverage when the claim is brought 
by a family member. The result of this exclusion is to 
render the at-fault family member uninsured as to 
the injured family members, such that UM coverage 
can be claimed. See Kerouac v. Kerouac, 99 Ill. App. 
3d 254, 425 N.E.2d 543 (1981).
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When an at-fault motorist, despite being covered 
by liability coverage, fails to cooperate in the defense 
and loses the liability coverage because of that lack 
of cooperation, the claimant’s UM coverage is then 
triggered. See Zurich v. Country Mut. Ins. Co., 65 Ill. 
App. 3d 608, 382 N.E.2d 131 (1978).

The UM statute was amended in the late 1960s to 
provide that UM coverage applies when the at-fault 
motorist was insured, but that during the claim pro-
cess the insurer became insolvent.

No-fault and PIP coverages can give rise to other 
issues. Illinois is not a no-fault state, but sometimes 
its residents are injured in no-fault states. Such was 
the case in Samack v. Travelers Ins. Co., 111 Ill. App. 
3d 61, 443 N.E.2d 765 (1982), in which the construc-
tion of Florida’s no-fault coverage for an at-fault Flor-
ida driver would make the at-fault driver immune 
to suit. The appellate court in that case determined 
that the at-fault Florida driver was “uninsured” as to 
the injured Illinois claimant, who could then make 
claim on her UM coverage.

Hit-and-run drivers present yet another set of 
issues. While there may be coverage for hit-and-run 
situations, physical contact is required. This inter-
pretation of the UM statute helps preclude “phan-
tom car” claims where an insured runs off the road 
on his or her own accord. The UM statute, 215 Ill. 
Comp. Stat. 5/143a(1), provides no policy shall issue 
in Illinois unless it provides protection for insureds 
“from operators or uninsured motor vehicles and 
hit-and-run motor vehicles.” Further, 215 Ill. Comp. 
Stat. 5/143a(2) provides there is no liability under 
UMPD coverage “if the owner or operator of the at 
fault uninsured motor vehicle or hit-and-run motor 
vehicle cannot be identified.” Construing these two 
provisions, the Illinois Supreme Court ruled there 
must be physical contact between the hit-and-run 
vehicle and the insured vehicle, in order for UM cov-
erage to apply. Ferega v. State Farm Mut. Auto. Ins. 
Co., 58 Ill. 2d 109, 111, 317 N.E.2d 550, 552 (1974). For 
a good review of the law and policy reasons behind 
the contact rule, see Scanlon v. Maryland Cas. Ins. 
Co., 203 Ill. App. 3d 340, 561 N.E.2d 301 (1990).

This principle was recently reaffirmed in State 
Farm Mut. Auto. Ins. Co. v. Benedetto, 2015 IL App 

(1st) 141521, 32 N.E.3d 732, which involved a motor-
cyclist who was allegedly blown off the road by a 
passing unidentified truck. The court held that if 
there is no contact with the at-fault vehicle, or some 
mechanism like an intervening vehicle, there is no 
UM coverage. The court further held that wind shear 
did not satisfy the physical contact requirement.

However, a few days before Benedetto was handed 
down, another appellate court held that the policy 
could be ambiguous and trigger UM coverage even if 
there were no physical contact with the “hit-and-run” 
vehicle. Cincinnati Ins. Co. v. Pritchett, 2015 IL App 
(3d) 130809, ¶21, 31 N.E.3d 420, a semitrailer driver 
claimed a vehicle cut him off in a turn, causing him 
to brake and turn the wheel to the right to avoid a 
collision. His load shifted and he flipped. The car did 
not stop. The insurer denied UM coverage because 
the driver admitted there was no physical contact 
between the two vehicles. The trial court found the 
policy ambiguous and allowed for coverage despite 
the absence of physical contact. The policy defined an 
“uninsured motorist vehicle” to include:

a hit-and-run vehicle and neither the driver 
nor owner can be identified. The vehicle must 
hit, or cause an object to hit an “insure,” a cov-
ered “auto” or a vehicle an “insured” is “occu-
pying.” If there is no physical contact with the 
hit-and-run vehicle, the facts of the “accident” 
must be proved.

Id. at ¶21, 31 N.E.3d at 426 (emphasis added). The 
court ruled that the last sentence was ambiguous, 
because it could be read either “as covering accidents 
in which the hit-and-run vehicle ‘hits’ or ‘causes an 
object to hit’ the insured’s vehicle, but as requiring 
the facts to be proven in the latter scenario (i.e., 
when the alleged ‘contact’ is with an ‘object’ rather 
than with the hit-and-run vehicle itself),” or

as covering certain accidents which involve 
no physical contact of any kind. The third 
sentence provides for coverage where there 
is no “physical contact with the hit-and-run 
vehicle,” so long as the facts of the accident 
are proved. The phrase “physical contact with 
the hit-and-run vehicle” may reasonably be 
interpreted as including both direct physical 
contact with the hit-and-run vehicle and 
indirect contact with that vehicle by means 
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of contact with an object that the hit-and-run 
vehicle causes to hit the insured’s vehicle. On 
this reading, where the facts of the accident 
are proved, the policy covers all hit-and-run 
accidents, even those that do not involve any 
such physical contact.

Id. at ¶21, 31 N.E.3d at 426 (emphasis in original). 
Thus, even though the UM statute is construed to 
provide there need be no UM coverage in the absence 
of physical contact, that protection for the insurer 
can be waived due to ambiguous policy language.

Loss of consortium appears to be recoverable un-
der limited situations in UM and UIM claims. How-
ever, loss of consortium is not itself “bodily injury” in 
Illinois. Rather, it is termed a “personal” injury, and 
is a claim derivative of the injured person’s bodily 
injury. As such, there is a single limit of recovery that 
covers both the bodily injury and the spouse’s per-
sonal, loss of consortium, injury. If the injured party 
uses up the limit for bodily injury under UM or UIM 
coverage, then there is nothing left for the spouse’s 
loss of consortium claim. See Creamer v. State Farm 
Mut. Auto. Ins. Co., 161 Ill. App. 3d 223, 514 N.E.2d 
214 (1987). Attention should be paid to the definition 
of “bodily injury” in the insurance policy itself, in 
cases where loss of consortium is a potential issue.

In some instances, UM coverage may be available 
even though an injury was caused, in part, by an 
insured motorist. Such was the case in In Do Kim v. 
Standard Mutual Insurance Co., 213 Ill. App. 3d 435, 
572 N.E.2d 1023 (1991). There, the plaintiff’s dece-
dent, whose Standard Mutual policy contained 25/50 
UM limits, was killed while a passenger in an unin-
sured vehicle that collided with a vehicle insured by 
State Farm. State Farm paid the estate $20,000. The 
estate then made claim against Standard Mutual 
for UM benefits, asserting it was entitled to $50,000 
had each involved vehicle been insured to $25,000. 
The appellate court found Standard Mutual’s “Other 
Insurance” clause was an excess- escape clause which 
did not violate public policy, and which would be 
enforced to render the UM coverage available only 
as excess to amounts already recovered. Hence, the 
insured was only entitled to an additional $5,000 in 
UM benefits, the amount of the limit in excess of the 
other payments already made.

Punitive damages are not recoverable under UM 
coverage. State Farm Mut. Auto. Ins. Co. v. Menden-
hall, 164 Ill. App. 3d 58, 61–62, 517 N.E.2d 341, 344 
(1987), abrogated on other grounds by Burke v. 12 
Rothschild’s Liquor Mart, Inc., 148 Ill. 2d 429, 593 
N.E.2d 522 (1992).

Under what circumstances is UIM coverage 
available? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
By definition, UIM coverage is available when the 
UIM limits of the insured coverage exceed the lia-
bility coverage available under the at-fault, underin-
sured motorist’s liability policy. The limit of coverage 
available is the limit of UIM coverage stated in the 
insured’s policy “less those amounts actually recov-
ered under the applicable bodily injury insurance 
policies, bonds or other security maintained on the 
underinsured motor vehicle.” 215 Ill. Comp. Stat. 
5/143a-2(4).

Many of the defenses listed above in Section 10 
apply to UIM coverage, including contributory neg-
ligence, bodily injury and valuation. Illinois also 
provides that a policy containing UIM coverage 
may include a clause requiring complete or partial 
exhaustion of the underinsured motorist’s liability 
coverage before UIM coverage is available. 215 Ill. 
Comp. Stat. 5/143a-2(7).

Under what circumstances is UMPD 
coverage available? What conditions 
precedent must the insured satisfy? What 
coverage defenses can the insurer assert?
UMPD must be “made available” to an insured. 215 
Ill. Comp. Stat. 5/143a(2). As for UIM coverage, there 
is no liability if owner/operator of the uninsured or 
hit-and-run motor vehicle cannot be identified. This 
should also result in a physical contact requirement 
unless the policy language somehow negates that. 
215 Ill. Comp. Stat. Ann. 5/143a(2)(ii) provides that 
the insurer can choose not to provide coverage for 
loss of use of the vehicle or personal property dam-
age within the insured vehicle.
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Under what circumstances is UEO coverage 
available? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
None.

Under what circumstances are other 
uninsured coverage available? 
What conditions precedent must 
the insured satisfy? What coverage 
defenses can the insurer assert?
None.

Arbitrating and Litigating Disputes
Is arbitration of UM claims allowed, or 
specifically prohibited? UIM? UMPD? 
UEO? Other uninsured coverage?
Arbitration is required for both UM and UMPD 
claims, as detailed below. However, there is no men-
tion of arbitration in the UIM statute. Resolution 
of UIM claims, therefore, is governed by the insur-
ance policy.

If arbitration is allowed, what 
procedures govern in arbitration?

Under Illinois’ statutory UM scheme, arbitration 
is mandatory as to liability and damages. Brooks 
v. Cigna Prop. & Cas. Cos., 299 Ill. App. 3d 68, 700 
N.E.2d 1052 (1998).

The UM coverage provisions of the Illinois Insur-
ance Code provide for arbitration of UM claims. 215 
Ill. Comp. Stat. 5/143a(1) requires policies to provide 
that in the event of a dispute “with respect to the 
coverage and the amount of the recovery” shall be 
submitted to the American Arbitration Association 
(“AAA”). The statute also provides an alternative 
form of dispute resolution, with each party pick-
ing an arbitrator and those arbitrators agreeing on 
the third or “neutral” arbitrator. If that agreement 
cannot be made in 45 days, the statute allows either 
party to request submission of the dispute to the 
AAA. Most policies in Illinois seem to use the latter 
alternative. Although it is not specifically stated in 
the statute, arbitration under the UM statute is bind-

ing. Am. Family Mut. Ins. Co. v. Baaske, 213 Ill. App. 
3d 683, 687, 572 N.E.2d 308, 310 (1991). It is up to the 
arbitrators to set their own fees. Abels v. Safeway Ins. 
Co., 283 Ill. App. 3d 1, 4, 669 N.E.2d 633, 635 (1996).

While UM arbitration is binding, by the express 
terms of the UM statute, the insurer has the right to 
reject the results of arbitration and seek trial de novo 
in the circuit court if the amount awarded for any 
one person exceeds $75,000 or $150,000 for two or 
more people. Those amounts are effective for policies 
written on or after January 1, 2015. 215 Ill. Comp. 
Stat. 5/143a(1). Prior to that, the amounts were 
$50,000 and $100,000 respectively.

The statutory provisions related to UIM coverage 
do not mention arbitration. However, arbitration re-
quirements are usually written into UIM coverage by 
automobile liability insurers. The practitioner must 
review the policy at issue in a UIM claim to deter-
mine the arbitration procedures to be employed. The 
policy may provide for trial de novo if the award ex-
ceeds a specified amount not in discord with the stat-
ute. The validity of the trial de novo clauses in such 
coverage has been upheld. Phoenix Ins. Co. v. Rosen, 
242 Ill. 2d 48, 949 N.E.2d 639 (2011).

The UM statute, 215 Ill. Comp. Stat. 5/143a(1)(A), 
provides for expedited procedures in certain situ-
ations for admitting into evidence medical reports 
and bills, expert opinion, statements, depositions 
and other items without the usual foundation one 
expects in a court of law.

The scope of arbitration is limited to legal liability 
(fault) and the amount of the damages. The arbitra-
tor(s) may not determine questions of law such as 
the amount of setoffs and nonduplication of benefits. 
Johnson v. State Farm Mut. Auto. Ins. Co., 323 Ill. 
App. 3d 376, 382, 752 N.E.2d 449, 454 (2001). Good 
practice will result in the amount of the applicable 
setoffs being agreed to by the parties before the arbi-
tration hearing occurs. Absent that, the question of 
appropriate setoffs is a matter for the courts.
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If an insured claimant obtains an arbitration 
award in excess of the UM, UIM, UMPD, 
UEO or other uninsured coverage limits, 
can the insurer obtain a reduction of 
the award to match the limits?

The coverage limits of the policy are the insured’s 
maximum recovery.

What requirements must an insured claimant 
satisfy in order to file suit against, and 
serve, an insurer for UM coverage? UIM? 
UMPD? UEO? Other uninsured coverage?
An insured may not sue the insurer to recover the 
actual benefits conferred by UM or UIM coverage. 
That claim must be handled per the terms of the 
statutes and policy provisions. However, because 
these are first-party coverages, the insurer owes its 
insured a duty of good faith and fair dealing. For this 
discussion see “Does the State recognize a cause of 

action for bad faith in the UM context? UIM? UMPD? 

UEO? Other uninsured coverages?,” infra.

Do any unique procedures govern 
such coverage litigation?

No.

If an insured claimant obtains a verdict in excess 
of the UM, UIM, UMPD, UEO or other uninsured 
coverage limits, can the insurer obtain a 
reduction of the award to match the limits?

The limit of coverage purchased it the limit 
of recovery.

Final Amounts Paid or Awarded
Can offsets against the UM, UIM, UMPD, UEO 
or other uninsured coverage limits be taken?
UM and UIM coverage is meant to be a maximum 
recovery for the risk it insures. It is not a minimum. 
Banes v. Western States Ins. Co., 247 Ill. App. 3d 480, 
616 N.E.2d 1021 (1993). That case also employed the 
oft-used term that the public policy behind UIM 
coverage is that it is meant to be “fill the gap” cov-
erage, providing the recovery between the amount 
paid by the underinsured tortfeasor and the amount 
of the UIM coverage. Therefore, by its very nature, 

the amount recovered from the at-fault tortfeasor 
is deducted or offset from the limit of the insured’s 
UIM coverage.

Are offsets taken from the UM, UIM, 
UMPD, UEO or other uninsured coverage 
limit—or from total damages?
The UM/UIM insurer is generally not liable for 
amounts greater than the limits of the coverage. Any 
setoff will be taken from the coverage limit.

Can the insurer take offsets for medical 
payments, workers’ compensation 
or no-fault insurance? Are any other 
offsets allowed in the state?
There are frequently other first party coverages in 
play in a given UM/UIM claim. One of those is med-
ical payments coverage, by which the insurer pays 
the insured’s medical bills caused by the loss, up to 
its stated limit, regardless of fault. Insurers making 
those payments, when presented with a subsequent 
UM or UIM claim, frequently want medical pay-
ments set off from any recovery under its UM/UIM 
coverage. The subrogation clause of these coverages 
has been construed as seeking to avoid a double 
recovery. Greenawalt v. State Farm Ins. Co., 210 Ill. 
App. 3d 543, 547–48, 569 N.E.2d 154, 156 (1991), 
aff’d sub nom. Hoglund v. State Farm Mut. Auto. Ins. 
Co., 148 Ill. 2d 272, 592 N.E.2d 1031 (1992). Workers’ 
compensation payments are also set off from UM/
UIM payments, as detailed below.

Workers Compensation payments

215 Ill. Comp. Stat. 5/143a(4) provides a subrogation 
right to the insurer making payment under UM 
coverage. Using that authority, insurers have been 
allowed to place language in their coverage deduct-
ing from UM and UIM coverage, benefits paid to the 
insured under workers’ compensation. Those provi-
sions have been upheld. Sulser v. Country Mut. Ins. 
Co., 147 Ill. 2d 548, 591 N.E.2d 427 (1992); see also 
Berrey v. Travelers Indem. Co. of Am., 770 F.3d 591 
(7th Cir. 2014) (Illinois law). In Ullman v. Wolverine 
Insurance Co., 48 Ill. 2d 1, 7–8, 269 N.E.2d 295, 298–
99 (1970), the Illinois Supreme Court explained:
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Where the tortfeasor is insured, the employee 
reimburses his employer in full from the 
recovery from the tortfeasor. Where the tort-
feasor is uninsured, the benefits paid by the 
employer are deducted from the recovery… 
In neither instance does the employee retain 
both compensation from the employer and 
identical damages from the tortfeasor…. Our 
workmen’s compensation statute does not 
make the employee’s obligation to reimburse 
his employer dependent on the employee’s 
recovering his full measure of damages from 
the tortfeasor…. ‘To the extent that workmen’s 
compensation benefits have been received, the 
obligation of reimbursement exists regardless 
of the amount recovered or the total damages 
sustained by the injured employee.’

An exception to this deduction is if the compensa-
tion paid the injured insured by the employer is paid 
under a municipal pension code, Gillen v. State Farm 
Mut. Auto. Ins. Co., 215 Ill. 2d. 381, 830 N.E.2d 575 
(2005), or social security disability. Roberts v. North-
land Ins. Co., 185 Ill. 2d 262, 705 N.E.2d 762 (1998).

Medical payments coverage

To the extent that a double recovery occurs, medical 
payments coverage (“MPC”) payments may be set 
off from any recovery under a UM claim. Glidden v. 
Farmer’s Auto. Ins. Ass’n, 57 Ill. 2d 330, 312 N.E.2d 
247 (1974); see also Johnson v. State Farm Mut. Auto. 
Ins. Co., 323 Ill. App. 3d 376, 725 N.E.2d 449 (2001).

Similarly, offsetting payments by other coverages 
in the policy on the same loss should not offend the 
public policy behind the UIM statute. In Zdeb v. All-
state Insurance Co., 404 Ill. App. 3d 113, 935 N.E.2d 
706 (2010), the insured was struck by a car while 
out for a walk. She recovered the tortfeasor driver’s 
$50,000 liability limit and made claim on her own 
policy, which paid her MPC benefits. The insurer 
then deducted the MPC payments and the tortfea-
sor’s payments from its $100,000 UIM limit and paid 
the difference to the insured, who sued, arguing 
the MPC payments should not have been deducted. 
The appellate court upheld the insurer’s MPC setoff 
provisions. Zdeb provides a useful primer on the 
similarities and distinctions between UM and UIM 
coverages and setoffs. See also Adolphson v. Country 

Mut. Ins. Co., 187 Ill. App. 3d 718, 722, 543 N.E.2d 
965, 967 (1989).

Setoff of MPC payments from UM or UIM cover-
age is not subject to reduction under the “common 
fund doctrine.” See, e.g., Scholtens v. Schneider, 173 
Ill. 2d 375, 386, 671 N.E.2d 657, 662–63 (1996). Under 
the common fund doctrine, if a lawyer creates a fund 
from which another benefits, the lawyer is entitled to 
a fee on that money. Hence, if a lawyer sues another 
for tortious injuries to his or her client, and if the 
money the attorneys for the client also benefits a doc-
tor, for example, in satisfying the doctor’s lien flowing 
from the injuries, the argument is made that the 
lawyer benefited the doctor and is entitled to a fee off 
that recovery. Litigants occasionally try to argue that 
this theory applies to MPC set offs, arguing for a one-
third reduction of the MPC setoff. This argument fails 
for the reason that there is no fund being created to 
benefit a third party. Rather, it is merely a setoff, per 
the very terms of the contract (the insurance policy) 
between the insurer and the insured.

What liens, if any, can be asserted against 
the insured claimant’s recovery of UM? UIM? 
UMPD? UEO? Other uninsured coverages?
Physician and hospital liens are governed by the 
Illinois Health Care Services Lien Act, 770 Ill. Comp. 
Stat. 23/1, et seq. Such liens, if properly perfected, 
attach “to any verdict, judgment, award, settlement, 
or compromise secured by or on behalf of the injured 
party.” 770 Ill. Comp. Stat. 23/20. This lien has been 
held to attach to recoveries under UM and UIM ben-
efits. McRoberts v. Porter, 2013 IL App (5th) 120017, 
990 N.E.2d 922.

Can different limits be stacked? If yes, which 
limits? Does a specific procedure apply?
The statute creating UM coverage contains a clause 
dealing with anti- stacking. 215 Ill. Comp. Stat. 
5/143a provides:

The limits for any coverage for any vehicle un-
der the policy may not be aggregated with the 
limits for any similar coverage, whether pro-
vided by the same insurer or another insurer, 
applying to other motor vehicles, for purposes 
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of determining the total limit of insurance 
coverage available for bodily injury or death 
suffered by a person in any one accident.

The UIM statute, 215 Ill. Comp. Stat. 5/143a-2(5), al-
lows insurers to insert anti- stacking language in their 
policies for that coverage. These provisions have not 
precluded attempts to stack UM and UIM coverage, 
some of them successful. Grzeszczak v. Illinois Farm-
ers Ins. Co., 168 Ill. 2d 216, 659 N.E.2d 952 (1995).

The source of most stacking litigation is language 
known as the “Bruder dicta” from the case of Bruder 
v. Country Mut. Ins. Co., 156 Ill. 2d 179, 620 N.E.2d 
355 (1993). In that case, the Illinois Supreme Court 
considered the anti- stacking clauses at issue and 
found them not to be ambiguous. However, in the 
process, the court discussed fact scenarios not at 
issue in that case in which there might be ambiguity. 
Claimants have used that discussion in attempts to 
create ambiguity and thus obtain stacking, espe-
cially in cases involving one policy insuring several 
vehicles with one declarations sheet. The court clari-
fied the issue in Hobbs v. Hartford Ins. Co. of the Mid-
west, 214 Ill. 2d 11, 823 N.E.2d 561 (2005). In Hobbs, 
the court ruled that listing the UM/UIM limits only 
once on the declaration page clears up the ambiguity 
hinted at in Bruder, even if the premiums for such 
coverage are itemized per vehicle.

Notwithstanding Hobbs, stacking remains a fer-
tile ground for litigation, especially where multiple 
vehicles are listed on a single declarations sheet, and 
especially in Illinois’ Fifth Appellate District. In Pro-
gressive Premier Insurance Co. of Illinois v. Kocher, 
402 Ill. App. 3d 756, 932 N.E.2d 1094 (2010), the 
appellate court went to great lengths to try to harmo-
nize all the disparate precedent and yet still hold that 
the policies stacked due to ambiguity.

In UIM claims, can the UIM insurer 
substitute its settlement payment for 
the insured’s settlement with the other 
vehicle’s/underinsured driver’s liability 
insurer? What is the applicable procedure? 
What rights does the UIM insurer then 
have (for example, subrogation)?
The UIM statute provides that if a UIM provider 

wants to preserve its subrogation rights against the 
at-fault tortfeasor, it is obligated to front the money 
the tortfeasor’s insurer would have otherwise paid. 
Specifically, the statute provides:

No insurer shall exercise any right of subro-
gation under a policy providing additional 
uninsured motorist coverage against an under-
insured motorist where the insurer has been 
provided with written notice in advance of a 
settlement between its insured and the under-
insured motorist and the insurer fails to ad-
vance a payment to the insured, in an amount 
equal to the tentative settlement, within 30 
days following receipt of such notice.

215 Ill. Comp. Stat. 5/143a-2(6).
In effect, the insured is required to provide his 

or her UIM insurer with 30 days’ notice before 
consummating a settlement with the at-fault motor-
ist’s insurer. In that 30 days, the UIM insurer can 
decide whether it wishes to pursue the underinsured 
motorist beyond the settlement amount. If so, the 
UIM insurer pays its insured the liability settlement 
amount—and if it fails to do so, it has waived its sub-
rogation right. On the other hand, this provision is 
perilous for the UIM insured. If the insured fails to 
give 30 days’ notice as required, then he or she jeop-
ardizes his or her UIM coverage entirely. Standard 
Mut. Ins. Co. v. Petreikis, 183 Ill. App. 3d 272, 538 
N.E.2d 1327 (1989).

Bad Faith
Does the State recognize a cause of action 
for bad faith in the UM context? UIM? 
UMPD? UEO? Other uninsured coverages?
While the courts may not decide liability and dam-
ages under UM and UIM claims, the courts are open 
to bad faith claims concerning the way the claim was 
handled. For example, in Smith v. State Farm Ins. 
Cos., Inc., 369 Ill. App. 3d 478, 861 N.E.2d 183 (2006), 
the insured was allowed to sue the insurer for bad 
faith under 215 Ill. Comp. Stat. 5/155, which provides 
a cause of action for insureds against insurers for 
vexatious and unreasonable delay in the handling of 
the claim. That statute creates a cause of action for 
extra- contractual damages including attorneys’ fees, 
civil penalties and costs.
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Other
Are there any particular issues in UM, UIM, 
UMPD, UEO, or other uninsured coverages 
that are unique or specific to the state?

No Step-Downs

Over the last few years, Illinois automobile insur-
ers have shown an interest in reducing their UM/
UIM liability exposure to others than their named 
insureds. Some policies have been written with 
“step-down” provisions, which reduce the amount 
of UM/UIM coverage available to permissive users 
other than “named insureds.” Under Illinois law, 
no auto liability policy may be written without an 
omnibus clause that extends the coverages to any 
permissive driver. 625 Ill. Comp. Stat. 5/7-317(b)
(2). In 2007, the Illinois Supreme Court upheld the 
validity of such step-down clauses. State Farm Mut. 
Auto. Ins. Co. v. Illinois Farmers Ins. Co., 226 Ill. 2d 
395, 875 N.E.2d 1096 (2007), superseded by statute as 
stated in Schultz v. Illinois Farmers Ins. Co., 237 Ill. 
2d 391, 930 N.E.2d 943 (2010).

The ruling in State Farm v. Illinois Farmers did 
not sit well with the legislature. Based on these step-

down attempts, the legislature amended the unin-
sured coverages effective January 1, 2008 to provide:

Coverage for permissive drivers. Any policy 
of private passenger automobile insurance 
must provide the same limits of bodily injury 
liability, property damage liability, uninsured 
and underinsured motorist bodily injury, and 
medical payments coverage to all persons 
insured under that policy, whether or not an 
insured person is a named insured or permis-
sive user under the policy. If the policy insures 
more than one private passenger automobile, 
the limits available to the permissive user shall 
be the limits associated with the vehicle used 
by the permissive user when the loss occurs.

215 Ill. Comp. Stat. 5/143.13a.
A later attempt to apply step-down clauses or defi-

nitions to UIM coverage was rejected by the Illinois 
Supreme Court. Schultz v. Illinois Farmers Ins. Co., 
237 Ill. 2d 391, 930 N.E.2d 943 (2010).
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