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Kansas

By Stanford J. Smith, Jr.

Uninsured Coverages
Is UM coverage mandatory or discretionary?
It is mandatory.

Is UM coverage governed by a statutory scheme?

Yes. Kan. Stat. Ann. §40-284 requires every motor-
ist with a vehicle titled or registered in the state of 
Kansas to take out a policy that has both UM and 
UIM coverage equal to the minimum liability limits 
required by law. Current required limits are $25,000 
per person and $50,000 per accident for bodily 
injury or death.

Are there any landmark cases?

Yes, several, but three stand out.
VanHoozer v. Farmers Ins. Exchange, 219 Kan. 

595, 549 P.2d 1354 (1976) holds that there are three 
options to pursue an uninsured motorist claim: file 
suit against uninsured carrier only; file suit against 
tortfeasor and uninsured carrier; file suit against 
tortfeasor with notice to uninsured carrier. While 
certain holdings in this case related to stacking of 
UM benefits and the ability to reduce UM coverage 
for benefits received for workers compensation have 
been superseded by statute, the options outlined 
above are still the law.

Haas v. Freeman, 236 Kan. 677, 693 P.2d 1199 
(1985) holds that in a UIM claim the insured cannot 
sue the UIM carrier directly. The insured must file 
suit against the tortfeasor and put the UIM car-
rier on notice. The UIM carrier can intervene if it 
chooses, otherwise it is bound by the judgment.

Farmers Ins. Co., Inc. v. Gilbert, 14 Kan.App.2d 
395, 791 P.2d 742, aff’d as modified, 247 Kan. 589, 
802 P.2d 556 (1990) holds that the insured may 
choose the policy with the highest coverage limits 
upon which to make his or her UM/UIM claim.

Must the insured reject UM coverage in writing?

The insured cannot reject UM coverage in total. 
However, the insured may reject coverage in excess of 
the limits of bodily injury or death set forth in Kan. 
Stat. Ann. §40-3107 (currently $25,000/$50,000). The 
rejection must be in writing and is effective on behalf 
of all parties insured by the policy. Once rejected in 
writing, it is rejected on any subsequent policy issued 
by the same insurer for vehicles owned by the same 
insured, unless the insured named in the policy re-
quests such coverage in writing.

What happens if the insured has 
not rejected coverage in writing, 
but later seeks such coverage?

If the insured has not rejected the coverage in writ-
ing, the insured has the mandatory coverage.

Is UIM coverage mandatory or discretionary?
It is mandatory.

Is UIM coverage governed by 
a statutory scheme?

Yes. Kan. Stat. Ann. §40-284 mandates that UM cov-
erage also includes UIM coverage.

Are there any landmark cases?

No.

Must the insured reject UIM coverage 
in writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

The insured cannot reject the mandatory UIM 
coverage amount, currently $25,000/$50,000. The 
insured may reject amounts in excess of that, but 
such rejection must be in writing and such rejection 
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is effective as to any subsequent policies issued by 
the same insurer for motor vehicles owned by the 
same insured.

Is uninsured motorist property 
damage (“UMPD”) coverage 
mandatory or discretionary?
Discretionary.

Is UMPD coverage governed by a statutory 
scheme? No. Are there any landmark cases?

No.

Must the insured reject UMPD coverage 
in writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

No.

Is uninsured motorists “economic 
only” (“UEO”) coverage 
mandatory or discretionary?
Discretionary.

Is UEO coverage governed by a statutory 
scheme? No. Are there any landmark cases?

No.

Must the insured reject UEO coverage in writing?

No.

What happens if the insured has 
not rejected coverage in writing, 
but later seeks such coverage?

Not applicable.

Does the state have any other 
uninsured coverages that are 
mandatory or discretionary?
No.

Are such coverages governed by a statutory 
scheme? No. Are there any landmark cases?

No.

Must the insured reject such coverages 
in writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

Not applicable.

Limits
Must the UM or UIM limits match the 
liability limits for “bodily injury”?
Yes, unless the insured has rejected in writing 
the amounts in excess of the statutory minimum 
required limits.

Are there minimum UM or UIM limits?

The minimum required limits are required to be the 
same as mandated for bodily injury or death in Kan. 
Stat. Ann. §40-3107, which is currently $25,000 per 
person and $50,000 per occurrence. However, it is 
important to note that the UIM limits provide cover-
age only to the extent such coverage exceeds the lim-
its of the bodily injury coverage carried by the owner 
or operator of the other motor vehicle. Therefore, if 
both policies provide coverages of $25,000/$50,000, 
there is no UIM coverage available.

Must the UMPD limits match the 
liability limits for “property damage”? 
Are there minimum UMPD limits?
Not applicable.

Are there minimum limits for UEO coverage?
Not applicable.

Are there minimum limits for other 
uninsured coverages that are mandatory 
or discretionary in this state?

When Is Coverage Available?
Under what circumstances is 
UM coverage available?
The UM coverage must provide coverage for pay-
ment of part or all sums which the insured is legally 
entitled to recover as damages from the uninsured 
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owner or operator of the motor vehicle because of 
bodily injury, sickness or disease, including death, 
sustained by the insured and caused by accident and 
arising out of the ownership, maintenance, or use of 
such motor vehicle.

There are no true conditions precedent; however, 
the insured must prove he or she was injured by an 
uninsured motorist, and that he or she has coverage 
under the applicable UM insurance policy.

What coverage defenses can the insurer assert?

Coverage defenses are that the other party was not 
uninsured, or the uninsured coverage has applica-
ble exclusions to coverage. Kan. Stat. Ann. §40-284 
provides for six exclusions. First, the insured was 
occupying or struck by an uninsured automobile or 
trailer owned or provided for the insured’s regular 
use; second, the uninsured automobile is owned 
by a self- insurer or any governmental entity; third, 
when there is no evidence of physical contact with 
the uninsured motor vehicle and when there is no 
reliable competent evidence to prove the facts of the 
accident from a disinterested witness not making 
a claim under the policy; fourth, to the extent that 
workers compensation benefits apply; fifth, when 
suit is filed against the uninsured motorist without 
notice to the insurance carrier; and sixth, to the 
extent that personal injury protection benefits apply.

Under what circumstances is 
UIM coverage available?
The same as UM coverage, except only to the extent 
such coverage exceeds the limits of the bodily injury 
coverage carried by the owner or operator of the 
other motor vehicle.

What conditions precedent 
must the insured satisfy?

There are no true conditions precedent; however, 
the insured must prove he or she was injured by an 
underinsured motorist, and he or she has coverage 
under the applicable UIM insurance policy with lim-
its greater than those of the other owner or operator.

What coverage defenses can the insurer assert?

Coverage defenses are that the other party was not 
uninsured, or the uninsured coverage has applica-
ble exclusions to coverage. Kan. Stat. Ann. §40-284 
provides for six exclusions. First, the insured was 
occupying or struck by an uninsured automobile or 
trailer owned or provided for the insured’s regular 
use; second, the uninsured automobile is owned 
by a self- insurer or any governmental entity; third, 
when there is no evidence of physical contact with 
the uninsured motor vehicle and when there is no 
reliable competent evidence to prove the facts of the 
accident from a disinterested witness not making 
a claim under the policy; fourth, to the extent that 
workers compensation benefits apply; fifth, when 
suit is filed against the uninsured motorist without 
notice to the insurance carrier; and sixth, to the 
extent that personal injury protection benefits apply.

Under what circumstances is UMPD 
coverage available? N/A What conditions 
precedent must the insured satisfy? What 
coverage defenses can the insurer assert?
Not applicable.

Under what circumstances is UEO coverage 
available? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
Not applicable.

Under what circumstances is coverage 
available under other uninsured 
coverages? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
Not applicable.
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Arbitrating and Litigating Disputes
Is arbitration of UM claims allowed, or 
specifically prohibited? UIM? UMPD? 
UEO? Other uninsured coverages?
Arbitration of either UM or UIM claims are not 
enforceable, under the Kansas Uniform Arbitration 
Act, Kan. Stat. Ann. §5-401(c)(1). The McCarran- 
Ferguson Act provides in part: “No act of Congress 
shall be construed to invalidate, impair, or super-
sede any law enacted by any State for the purpose 
of regulating the business of insurance…” 15 U.S.C. 
§1012(b). Therefore, the provisions of Kan. Stat. Ann. 
§5-401(c)(1) are not preempted by federal law. In Fri-
day v. Trinity Universal of Kansas, 262 Kan. 347, 351, 
939 P.2d 869, 872 (1997) the Kansas Supreme Court 
held: “[T]he Kansas Legislature intended the prohi-
bition in K.S.A. 5-401(c)(1) to apply to all insurance 
contracts that require any form of arbitration.”

If arbitration is allowed, what 
procedures govern in arbitration?

Not applicable.

If an insured claimant obtains an arbitration 
award in excess of the UM, UIM, UMPD, 
UEO or other uninsured coverage limits, 
can the insurer obtain a reduction of 
the award to match the limits?

Not applicable.

What requirements must an insured claimant 
satisfy in order to file suit against, and 
serve, an insurer for UM coverage? UIM? 
UMPD? UEO? Other uninsured coverage?
An insured is not required to sue the tortfeasor 
before making a UM claim against the insured’s own 
insurance company, and can file suit directly against 
the UM carrier.

An insured cannot bring a UIM claim against the 
insured’s UIM carrier until the underlying tort claim 
has been resolved either by obtaining a judgment 
or a settlement which complies with the provisions 
of Kan. Stat. Ann. §40-284(f). The statute provides 
that the insured must put the UIM carrier on notice 
of the underlying tort claim, and the UIM carrier 

can intervene in the underlying tort case. If the UIM 
carrier fails to intervene, it will be bound by any 
judgment in the underlying tort case, and it will owe 
any amounts over and above the tortfeasor’s limits 
up to UIM policy limits, less any recovery from 
the tortfeasor.

Do any unique procedures govern 
such coverage litigation?

Kan. Stat. Ann. §40-284(f) procedure outlined above.

If an insured claimant obtains a verdict in excess 
of the UM, UIM, UMPD, UEO or other uninsured 
coverage limits, can the insurer obtain a 
reduction of the award to match the limits?

Yes.

Final Amounts Paid or Awarded
Can offsets against the UM, UIM, UMPD, UEO 
or other uninsured coverage limits be taken?
Offsets against UM and UIM coverage limits may be 
taken for workers’ compensation benefits received 
by the insured and personal injury protection ben-
efits received by the insured. However, both only to 
the extent they would result in a duplicate recovery. 
Therefore, to the extent the insured’s injuries are 
well in excess of the limits, no offset will be allowed. 
However, if the claim is worth less than the limits, 
an offset can be taken.

Are offsets taken from the UM, UIM, 
UMPD, UEO or other uninsured coverage 
limit or from total damages?
See answer to “Can offsets against the UM, UIM, 

UMPD, UEO or other uninsured coverage limits be 

taken?,” supra.

Can the insurer take offsets for medical 
payments, workers’ compensation 
or no-fault insurance? Are any other 
offsets allowed in the state?
See answer to “Can offsets against the UM, UIM, 

UMPD, UEO or other uninsured coverage limits be 

taken?,” supra.
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What liens, if any, can be asserted against 
the insured claimant’s recovery of UM? UIM? 
UMPD? UEO? Other uninsured coverages?
See answer to “Can offsets against the UM, UIM, 

UMPD, UEO or other uninsured coverage limits be 

taken?,” supra.

Can different limits be stacked? If yes, which 
limits? Does a specific procedure apply?
Different limits cannot be stacked if the policies have 
anti- stacking language. However, if the insured has 
more than one policy, the insured may choose the 
policy with the highest limits.

In UIM claims, can the UIM insurer 
substitute its settlement payment for 
the insured’s settlement with the other 
vehicle’s/underinsured driver’s liability 
insurer? What is the applicable procedure? 
What rights does the UIM insurer then 
have (for example, subrogation)?
Kan. Stat. Ann. §40-284(f) clearly allows the UIM 
carrier to substitute its settlement payment for the 
insured’s settlement with the other vehicle’s driver’s 
liability insurer and preserve its rights of subroga-
tion against the driver. This can also place the obli-
gation on the underinsured driver’s liability insurer 
to continue to defend the driver.

Bad Faith
Does the State recognize a cause of action 
for bad faith in the UM context? UIM? 
UMPD? UEO? Other uninsured coverages?
Kansas does not recognize first-party bad faith, 
but UM, UIM claims may be subject to attorney’s 
fee claims.

Other
Are there any particular issues in UM, UIM, 
UMPD, UEO, or other uninsured coverages 
that are unique or specific to the state?
No, other than as discussed above.
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