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Kentucky

By Luke A. Wingfield

Uninsured Coverages
Is UM coverage mandatory or discretionary?
Uninsured motorist coverage is required to be 
offered in Kentucky with every motor vehicle lia-
bility policy of insurance sold. This requirement 
includes policies of insurance issued on motorcycles 
but not those covering golf carts or ATVs.

Is UM coverage governed by a statutory 
scheme? Are there any landmark cases?

Ky. Rev. Stat. §304.20-020 requires UM coverage be 
offered to all motor vehicle liability insurance pur-
chasers, and Ky. Rev. Stat. §304.39-040(3) requires 
that UM coverage be offered to motorcycle liability 
insurance purchasers.

Must the insured reject UM coverage in 
writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

A person can reject the purchase of UM coverage, 
and that rejection must be in writing pursuant to Ky. 
Rev. Stat. §304.20-020. If that person renews the pol-
icy in which he/she rejected UM coverage, the policy 
will renew again without the coverage. There is no 
need for a subsequent writing. If the person changes 
his/her mind and wants UM coverage after an initial 
rejection, the request to add the coverage must be 
made in writing. However, a rejection in writing is 
not required in the case of motorcycle UM coverage 
under Ky. Rev. Stat. §304.39-040.

Is UIM coverage mandatory or discretionary?
UIM coverage is discretionary and must be specifi-
cally purchased by an insured.

Is UIM coverage governed by a statutory 
scheme? Are there any landmark cases?

UIM coverage is governed by operation of Ky. Rev. 
Stat. §304.39-320. Per statute, insurers are required 
to offer UIM coverage for purchase by their insureds. 
This requirement is also true in the case of motorcy-
cle coverage per Ky. Rev. Stat. §304.20-020(3).

Must the insured reject UIM coverage 
in writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

Rejection of UIM coverage need not be in writing. 
An insured who has rejected such coverage can later 
request it. Purchase of UIM coverage will of course 
require payment of additional premium.

Is uninsured motorist property 
damage (“UMPD”) coverage 
mandatory or discretionary?
There is no statutory requirement for an insurer 
to offer UMPD in Kentucky or any statutory law 
governing same. The law governing UM coverage in 
Kentucky addresses bodily injury only. Ky. Rev. Stat. 
§304.20-020.

Is UMPD coverage governed by a statutory 
scheme? Are there any landmark cases?

See above.

Must the insured reject UMPD coverage 
in writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

See above.
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Is uninsured motorists “economic 
only” (“UEO”) coverage 
mandatory or discretionary?
The statute mandating that insurance carriers offer 
UM coverage in Kentucky mandates that said cover-
age apply to claims of bodily injury or death. Ky. Rev. 
Stat. §304.20-020(1).

Is UEO coverage governed by a statutory 
scheme? Are there any landmark cases?

See above.

Must the insured reject UEO coverage 
in writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

See “Must the insured reject UM coverage in writ-

ing? What happens if the insured has not rejected 

coverage in writing, but later seeks such cover-

age?,” supra.

Does the state have any other 
uninsured coverages that are 
mandatory or discretionary?
No.

Are such coverages governed by a statutory 
scheme? Are there any landmark cases?

N/A

Must the insured reject such coverages 
in writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

N/A

Limits
Must the UM or UIM limits match the 
liability limits for “bodily injury”? Are 
there minimum UM or UIM limits?
Kentucky law requires UM coverage be offered in at 
least the minimum limits established for bodily injury 
liability coverage ($25,000 per person and $50,000 
per accident). Ky. Rev. Stat. §304.20-020(1). On the 

other hand, the key statute governing UIM coverage, 
Ky. Rev. Stat. §304.39-320, contains no required min-
imum coverage. However, a Kentucky court looking 
at UIM coverage issued in the stated amount of “basic 
limits” has found that to mean coverage consistent 
with that required by Ky. Rev. Stat. §304.39-110, Ken-
tucky’s minimum tort liability insurance statute, “ba-
sic limits” is a combined single limit totaling $60,000. 
Transport Ins. v. Ford, 886 S.W.2d 901 (Ky. Ct. App. 
1994). Insureds are free to purchase any amount in 
UM or UIM coverage above the minimum.

Must the UMPD limits match the 
liability limits for “property damage”? 
Are there minimum UMPD limits?
See the UMPD discussion in “Is uninsured motorist 

property damage (“UMPD”) coverage mandatory or 

discretionary?,” supra.

Are there minimum limits for UEO coverage?
See the UEO discussion in “Is uninsured motorists 

“economic only” (“UEO”) coverage mandatory or 

discretionary?,” supra.

Are there minimum limits for other 
uninsured coverages that are mandatory 
or discretionary in this state?
There are no other uninsured coverages envisioned 
by Kentucky law beyond those addressed above.

When Is Coverage Available?
Under what circumstances is UM coverage 
available? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
By statute, uninsured vehicles include not only those 
upon which there is no insurance but also vehicles for 
which the tortfeasor’s insurer is insolvent, the bodily 
injury coverage limits available are less than the 
statutory limits required by Kentucky law, and where 
the tortfeasor’s insurer denies coverage. Ky. Rev. Stat. 
§304.20-020(2). In those situations an insured can 
seek payment under his/her UM coverage. It is the 
insured’s burden to establish that the adverse driver 
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was in fact an uninsured motorist, and an insured 
must always prove that the uninsured motorist was in 
fact at fault for the accident in issue.

Under what circumstances is UIM coverage 
available? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
Pursuant to Ky. Rev. Stat. §304.39-320 UIM coverage 
is designed to allow an insured to obtain coverage 
for his/her own injuries to the extent the tortfeasor’s 
liability insurance coverage is insufficient to provide 
full compensation. As with UM coverage, it is the 
insured’s obligation to prove that the tortfeasor’s 
liability limits are insufficient to cover his/her loss, 
and the insured must prove that the underinsured 
motorist was in fact at fault for the accident in issue. 
Insureds are not required to obtain a judgment 
against a tortfeasor before pursuing a claim for UIM 
benefits against their own carrier.

Under what circumstances is UMPD 
coverage available? What conditions 
precedent must the insured satisfy? What 
coverage defenses can the insurer assert?
See the UMPD discussion in “Is uninsured motorist 

property damage (“UMPD”) coverage mandatory or 

discretionary?,” supra.

Under what circumstances is UEO coverage 
available? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
See the UEO discussion in “Is uninsured motorists 

“economic only” (“UEO”) coverage mandatory or 

discretionary?,” supra.

Under what circumstances is coverage 
available under other uninsured 
coverages? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
An individual can claim UM/UIM coverage under 
any policy under which he or she would be deemed 

an insured. If there is more than one potentially 
applicable, the question of which coverage would 
be primary is currently unclear in Kentucky. The 
Kentucky Court of Appeals attempted to resolve that 
issue with its ruling in the case of Countryway Ins. 
Co. v. United Fin. Cas. Co., 2012-CA-002051-MR. 
However, that case is now on appeal to the Kentucky 
Supreme Court and is awaiting ruling. The outcome 
of that case is expected to settle the issue of how one 
determines priority of UM/UIM coverage. Until that 
opinion issues, one simply compares the language of 
the competing policies to determine priority.

Arbitrating and Litigating Disputes
Is arbitration of UM claims allowed, or 
specifically prohibited? UIM? UMPD? 
UEO? Other uninsured coverages?
Kentucky has statutorily prohibited an insurance 
company from requiring arbitration of UM and/or 
UIM disputes. Ky. Rev. Stat. §304.20-050. An insured 
however can voluntarily agree to arbitration after a 
claim arises.

If arbitration is allowed, what 
procedures govern in arbitration?

Parties are free to agree to the form of arbitra-
tion used.

If an insured claimant obtains an arbitration 
award in excess of the UM, UIM, UMPD, 
UEO or other uninsured coverage limits, 
can the insurer obtain a reduction of 
the award to match the limits?

An insurance company in Kentucky is only obligated 
to pay UM and/or UIM limits up to its policy limits 
provided those limits are at least equal to the statuto-
rily required minimum coverage.

What requirements must an insured claimant 
satisfy in order to file suit against, and 
serve, an insurer for UM coverage? UIM? 
UMPD? UEO? Other uninsured coverage?
Judgment does not need to be obtained against a 
tortfeasor before suit is filed for either UM or UIM 
benefits under Kentucky law. Puckett v. Liberty 
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Mut. Ins. Co., 477 S.W.2d 811 (Ky. 1971); Wheeler v. 
Creekmore, 469 S.W.2d 559 (Ky. 1971); Coots v. All-
state Ins. Co., 853 S.W.2d 895 (Ky. 1993). However, a 
direct action against an insurer does not eliminate 
the requirement that the insured prove liability on 
the part of the tortfeasor and that the tortfeasor was 
either uninsured and/or underinsured.

Do any unique procedures govern 
such coverage litigation?

For UM cases the procedure is straightforward. 
However, there is no express requirement that the 
tortfeasor be sued in a case seeking payment of 
UM benefits. As a practical matter the tortfeasor is 
almost always made a party. As for a suit for UIM 
benefits, a UIM carrier is not required to be named 
in the suit against the tortfeasor, but it is common 
for that to occur.

Where Kentucky law is unique is in the procedure 
established for putting the UIM carrier on notice that 
a settlement has been reached with the tortfeasor’s 
insurance carrier. Ky. Rev. Stat. §304.39-320(3) estab-
lishes that when an injured person “agrees to settle 
a claim with a liability insurer and its insured, and 
the settlement would not fully satisfy the claim for 
personal injuries or wrongful death so as to create an 
underinsured motorist claim” all UIM insurers that 
provide coverage must first receive “written notice 
of the proposed settlement” to ensure they have an 
opportunity to substitute its own money for that of 
the underinsured. It should be noted that the full 
coverage amount of the underlying policy need not 
be exhausted before a claim to UIM coverage can be 
made, and a settlement for less than the tortfeasor’s 
liability limits can trigger this statutory procedure. 
The UIM carrier can then substitute payment of the 
offered amount and thereby preserve its right of sub-
rogation against the tortfeasor and his/her insurance 
carrier. If it does not elect to substitute, which must 
be done in thirty (30) days of notice of the settlement 
offer, the carrier loses its right to subrogation, and 
the insured can complete his/her settlement with the 
tortfeasor and the tortfeasor’s insurance carrier with-
out prejudicing his/her UIM claim. The notice of the 
pending settlement must be provided to an insurer 
via certified or registered mail.

If an insured claimant obtains a verdict in excess 
of the UM, UIM, UMPD, UEO or other uninsured 
coverage limits, can the insurer obtain a 
reduction of the award to match the limits?

Under Kentucky law an insurance carrier is only 
obligated to pay up to the limits of the UM and/or 
UIM coverage in the event of a judgment, provided 
that those limits are for the statutory minimum as 
noted above.

Final Amounts Paid or Awarded
Can offsets against the UM, UIM, UMPD, UEO 
or other uninsured coverage limits be taken?
Kentucky law does not operate to reduce an insured’s 
available limits. Rather, it acts to prevent recovery of 
damages covered by payment of benefits under the 
Kentucky Motor Vehicle Reparations Act (MVRA). 
First, Kentucky law has abolished recovery for those 
damages because of bodily injury, sickness or disease 
to the extent that basic reparations benefits, no-fault 
benefits, are payable under the MVRA. Ky. Rev. Stat. 
§304.39-060(2). For the first $10,000 in economic 
loss suffered by an injured party, that injured party 
has no action to recover those elements of damages 
from the alleged tortfeasor, a UM carrier, or a UIM 
carrier. This holds true also for those sums paid to 
an insured for added reparations benefits.

Second, as to UIM benefits, to recover the first 
dollar of UIM benefits the insured must prove his/
her damages exceed the tortfeasor’s liability limits 
and basic reparation benefits coverage. The Kentucky 
Supreme Court explained the calculation used to 
determine an insured’s entitlement to UIM in Pro-
gressive Max Ins. Co. v. Jamison, 431 S.W.3d 452 (Ky. 
Ct. App. 2013). Therein it found: “Progressive was 
entitled two statutory set-offs or credits against… 
the total damages award, as fixed by the jury.” Id. 
at 458. First, Progressive was entitled to a “$10,000 
offset for basic reparation benefits paid,” and then 
a “$25,000 credit representing the liability insur-
ance policy limit.” Id. After applying the set-offs to 
the jury’s total damages award of $37.709.21, the 
net judgment totaled $2,709.21 and thus, the court 
determined Progressive was “only contractually lia-
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ble” under the UIM provision of the insurance policy 
in the amount of $2,709.21.

Are offsets taken from the UM, UIM, 
UMPD, UEO or other uninsured coverage 
limit—or from total damages?
See “Can offsets against the UM, UIM, UMPD, UEO or 

other uninsured coverage limits be taken?,” supra.

Can the insurer take offsets for medical 
payments, workers’ compensation 
or no-fault insurance? Are any other 
offsets allowed in the state?
See “Can offsets against the UM, UIM, UMPD, UEO or 

other uninsured coverage limits be taken?,” supra, 
as to no-fault insurance payments. As for medical 
payments (med-pay), such payments typically do 
not offset a judgment in as they are arguably collat-
eral source payments. Lawson v. Helton Sanitation, 
Inc., 34 S.W.3d 52 (Ky. 2000). However, the issue of 
whether medical payments made via a tortfeasor’s 
insurance policy offset is not settled. As for workers’ 
compensation, an insured cannot obtain a double 
recovery from workers’ compensation and a UM/
UIM carrier for the same element of damage. Ky. 
Rev. Stat. §432.700.

What liens, if any, can be asserted against 
the insured claimant’s recovery of UM? UIM? 
UMPD? UEO? Other uninsured coverages?
In as UM/UIM claims are contract claims belonging 
to an insured, lienholders do not have a direct claim 
against UM/UIM carriers in Kentucky. However, 
many lienholders, particularly healthcare insurance 
providers, will have a contracted assignment from an 
insured to seek UM/UIM benefits.

Can different limits be stacked? If yes, which 
limits? Does a specific procedure apply?
Yes. The rule as to stacking is the same for UM and 
UIM coverage. An insured is permitted to stack 
coverage as to each vehicle upon which there is UM/
UIM coverage and separate premium has been paid 
by the insured, upon which he/she is an insured of 

the first class. See Hamilton v. Allstate Ins. Co., 789 
S.W.2d 751 (Ky. 1990); Chaffin v. Kentucky Farm 
Bureau Ins. Cos., 789 S.W.2d 754 (Ky. 1990). Stacking 
is not allowed of policies where the individual is an 
insured of the second class, i.e., the individual is 
claiming coverage only based upon occupation of 
the insured vehicle and nothing else. See Ohio Cas. 
Ins. Co. v. Stanfield, 581 S.W.2d 555 (Ky. 1979). For 
instance, if an insured is riding in a friend’s car, the 
insured would generally be able to claim UM/UIM 
coverage on the policy covering the vehicle. The only 
policies that can be stacked with it would are those 
in which the insured is an insured of the first class. 
An insurer can avoid coverage being stacked for 
multiple vehicles being insured on one policy by only 
charging one UM and/or UIM premium that is in 
no way based upon the number of vehicles insured. 
Adkins v. Kentucky Nat. Ins. Co., 220 S.W.3d 296 (Ky. 
Ct. App. 2007).

In UIM claims, can the UIM insurer 
substitute its settlement payment for 
the insured’s settlement with the other 
vehicle’s/underinsured driver’s liability 
insurer? What is the applicable procedure? 
What rights does the UIM insurer then 
have (for example, subrogation)?
See “If an insured claimant obtains a verdict in excess 

of the UM, UIM, UMPD, UEO or other uninsured cov-

erage limits, can the insurer obtain a reduction of 

the award to match the limits?,” supra.

Bad Faith
Does the State recognize a cause of action 
for bad faith in the UM context? UIM? 
UMPD? UEO? Other uninsured coverages?
Kentucky recognizes two types of extracontractual 
causes of action against insurers which would apply 
in the UM/UIM context: (1) the first-party tort of 
bad faith as articulated in the case of Curry v. Fire-
man’s Fund Ins. Co., 784 S.W.2d 176 (Ky. 1989), and 
(2) the first- and third-party claim for violation of 
the Unfair Claims Settlement Practices Act, Ky. Rev. 
Stat. §304.12-230. For an insured to bring a tort 
claim against their carrier for bad faith, an insured 
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must prove that the insurer (1) was obligated to pay 
the claim under the terms of the policy, (2) lacked a 
reasonable basis in law or fact for denying the claim, 
and (3) either knew there was no reasonable basis 
for denying the claim or acted with reckless disre-
gard for whether such a basis existed. Curry, 784 
S.W.3d at 178. While the Unfair Claims Settlement 
Practices Act (“UCSPA”) is statutory, in the seminal 
case of Wittmer v. Jones, 864 S.W.2d 885 (Ky. 1993), 
the Kentucky Supreme Court ruled that there is no 
recovery for a technical violation of the UCSPA, and 
that for there to be a recovery thereunder, there must 
be evidence sufficient to warrant the imposition of 
punitive damages against the insurer.

Other
Are there any particular issues in UM, UIM, 
UMPD, UEO, or other uninsured coverages 
that are unique or specific to the state?
Kentucky courts have deemed void against public 
policy UM/UIM provisions that would limit the 

applicability of coverage to instances in which the 
insured is an occupant of a scheduled vehicle. Dupin 
v. Adkins, 17 S.W.3d 538 (Ky. Ct. App. 2000). Addi-
tionally, the “owned but not scheduled exclusion” 
has been deemed void against public policy. See 
Chaffin v. Kentucky Farm Bureau Ins. Co., 789 S.W.2d 
754 (Ky. 1990); Allstate Ins. Co. v. Dicke, 862 S.W.2d 
327 (Ky. 1993). However, a “regular use” exclusion 
has been upheld. See State Farm Mut. Auto. Ins. Co. 
v. Hodgkiss- Warrick, 413 S.W.3d 875 (Ky. 2013).

In Kentucky the payment of no-fault benefits 
determines the running of the statute of limitations 
for the bringing of a tort action. An individual has 
two years in which to bring a tort action, but if 
no-fault benefits are paid, the statute of limitations 
does not run until two years from the last payment 
date. Ky. Rev. Stat. §304.39-230.
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