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By Allen C. Smith and David L. Levy

Uninsured Coverages
Is UM coverage mandatory or discretionary?
Mandatory.

Is UM coverage governed by a statutory 
scheme? Are there any landmark cases?

Yes. N.C. Gen. Stat. §20-279.21(b)(3); see also Wil-
liams v. Nationwide Mut. Ins. Co., 269 N.C. 235, 152 
S.E.2d 102 (1967).

Must the insured reject UM coverage in 
writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

UM coverage is mandatory and may not be rejected 
by an insured. However, the North Carolina Motor 
Vehicle Safety and Financial Responsibility Act 
(“Financial Responsibility Act”) identifies two excep-
tions to the mandatory UM requirements under the 
Financial Responsibility Act: (1) commercial motor 
vehicle policies; and (2) “fleet” motor vehicle policies. 
N.C. Gen. Stat. §§20-279.21(b)(3), (b)(4).

Is UIM coverage mandatory or discretionary?
UIM coverage is mandatory for policies that exceed 
the minimum liability limits of thirty thousand 
dollars ($30,000) per person, sixty thousand dollars 
($60,000) per accident and may not be rejected. N.C. 
Gen. Stat. §§20-279.21(b)(2), (b)(4)

Is UIM coverage governed by a statutory 
scheme? Are there any landmark cases?

Yes. N.C. Gen. Stat. §20-279.21(b)(4).

Must the insured reject UIM coverage 
in writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

UIM coverage is mandatory for policies that exceed 
the minimum liability limits of thirty thousand 
dollars ($30,000) per person, sixty thousand dollars 
($60,000) per accident and may not be rejected. 
However, the Financial Responsibility Act identifies 
two exceptions to the mandatory UIM requirements 
under the Act: (1) commercial motor vehicle policies; 
and (2) “fleet” motor vehicle policies. N.C. Gen. Stat. 
§§20-279.21(b)(3) and (b)(4).

Is uninsured motorist property 
damage (“UMPD”) coverage 
mandatory or discretionary?
Mandatory.

Is UMPD coverage governed by a statutory 
scheme? Are there any landmark cases?

Yes. N.C. Gen. Stat. §20-279.21(b)(3).

Must the insured reject UMPD coverage 
in writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

UMPD coverage is mandatory and may not be 
rejected by an insured.

Is uninsured motorists “economic 
only” (“UEO”) coverage 
mandatory or discretionary?
UEO coverage is not available in North Carolina.
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Is UEO coverage governed by a statutory 
scheme? Are there any landmark cases?

Not applicable.

Must the insured reject UEO coverage 
in writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

Not applicable.

Does the state have any other 
uninsured coverages that are 
mandatory or discretionary?
No.

Are such coverages governed by a statutory 
scheme? Are there any landmark cases?

Not applicable.

Must the insured reject such coverages 
in writing? What happens if the insured 
has not rejected coverage in writing, 
but later seeks such coverage?

Not applicable.

Limits
Must the UM or UIM limits match the 
liability limits for “bodily injury”? Are 
there minimum UM or UIM limits?
UM coverage has mandatory minimum limits of 
thirty thousand dollars ($30,000) per person and 
sixty thousand dollars ($60,000) per accident. N.C. 
Gen. Stat. §20-279.21(b)(3). UIM coverage, where 
applicable, must exceed the mandatory minimum 
limits. N.C. Gen. Stat. §20-279.21(b)(4). Further, 
UM and UIM coverage must match “the highest 
limits of bodily injury liability coverage for any one 
vehicle insured under the policy” unless the insured 
elects to purchase greater or lesser limits, subject 
to the mandatory minimums. N.C. Gen. Stat. §§20-
279.21(b)(3), (b)(4). UM and UIM limits cannot 
exceed one million dollars ($1,000,000) per person 
and one million dollars ($1,000,000) per accident. 
N.C. Gen. Stat. §§20-279.21(b)(3), (b)(4).

Must the UMPD limits match the 
liability limits for “property damage”? 
Are there minimum UMPD limits?
UMPD coverage must match “the highest limits of 
bodily injury liability coverage for any one vehicle 
insured under the policy” unless the insured elects 
to purchase lesser limits, subject to the mandatory 
minimum of twenty-five thousand dollars ($25,000) 
per accident. N.C. Gen. Stat. §20-279.21(b)(3). An 
insured may purchase greater limits, not to exceed 
one million dollars ($1,000,000). N.C. Gen. Stat. §20-
279.21(b)(3).

Are there minimum limits for UEO coverage?
Not applicable.

Are there minimum limits for other 
uninsured coverages that are mandatory 
or discretionary in this state?
Not applicable.

When Is Coverage Available?
Under what circumstances is UM coverage 
available? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
UM coverage is available where an insured driver 
is involved in a collision with an uninsured motor 
vehicle. An uninsured motor vehicle is defined 
as: a vehicle for which there is no bodily injury or 
property damage coverage in at least the amounts 
specified in N.C. Gen. Stat. §20-279.21(c) (i.e., mini-
mum limits of liability coverage); a vehicle for which 
the owner or operator cannot be determined; an 
insured motor vehicle for which the liability insurer 
has denied coverage; a vehicle for which there is no 
“bond or deposit of money or securities as provided 
in N.C. Gen. Stat. §20-279.24 or §20-279.25” in lieu 
of bodily injury insurance; an insured motor vehi-
cle where the liability insurer is insolvent; a vehicle 
that is not subject to the provisions of the Financial 
Responsibility Act; or a vehicle has for which the 
owner is not qualified as self- insured under N.C. 
Gen. Stat. §20-279.33. N.C. Gen. Stat. §20-279.21(b)
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(3); see also Williams v. Holsclaw, 128 N.C. App. 205, 
495 S.E.2d 166 (1998), aff’d, 349 N.C. 225, 504 S.E.2d 
784 (1998) (holding that government or government 
official’s immunity from suit does not bar recovery 
of UM coverage).

Elements of a UM Claim

In order to make a prima facie UM claim, a claim-
ant must show (1) that he or she is legally entitled 
to recover damages; (2) from the owner or operator 
of an uninsured automobile; (3) because of bodily 
injury; (4) caused by an accident; (5) arising out of 
the ownership, maintenance or use of the uninsured 
automobile. See Williams v. Nationwide Mut. Ins. Co., 
269 N.C. 235, 152 S.E.2d 102 (1967); see also McNeil 
v. Hartford Accident & Indem. Co., 84 N.C. App. 438, 
352 S.E.2d 915 (1987).

Notice

A UM insurer is only bound by a final judgment if 
the insurer has been served with a copy of the sum-
mons and complaint in accordance with Rule 4 of 
the North Carolina Rules of Civil Procedure within 
the applicable statute of limitations. N.C. Gen. Stat. 
§20-279.21(b)(3). Upon service of the summons, 
complaint or other pleading, an insurer “shall have 
the time allowed by statute in which to answer, 
demur or otherwise plead.” N.C. Gen. Stat. §20-
279.21(b)(3)(a).

Defenses

Once a UM insurer is joined as a party to the liability 
action, the insurer may defend the suit in the name 
of the uninsured motorist or in its own name, and 
may assert any defenses available to the uninsured 
motorist. N.C. Gen. Stat. §20-279.21(b)(3). If a plain-
tiff’s claim does not result in a judgment against the 
uninsured tortfeasor, no liability may be imposed 
against the UM insurer. See Grimsley v. Nelson, 342 
N.C. 542, 548, 467 S.E.2d 92, 96 (1996).

A UM carrier may also assert coverage defenses, 
including that the collision did not involve an unin-
sured motor vehicle. An uninsured motor vehicle 
does not include a vehicle owned by the named 
insured; a vehicle owned or operated by a self- 
insurer; a vehicle owned by federal or state govern-

ment; a vehicle operated on rails or crawler- treads or 
while used as a residence; or farm equipment except 
while it is used on a public roadway. N.C. Gen. Stat. 
§20-279.21(b)(3), (4).

In circumstances where an incident involved an 
unidentifiable tortfeasor (i.e., a hit and run driver), 
a UM carrier may also assert that a collision did not 
occur. For purposes of a UM bodily injury claim, 
a collision requires physical contact between the 
insured’s vehicle and the unidentified driver’s vehi-
cle. See Anderson v. Baccus, 109 N.C. App. 16, 426 
S.E.2d 105 (1993), aff’d in part and rev’d in part, 335 
N.C. 526, 439 S.E.2d 136 (1994); see also Petteway v. 
South Carolina Ins. Co., 93 N.C. App. 776, 379 S.E.2d 
80 (1989) (holding that collision is necessary for 
UM coverage to apply where phantom vehicle forced 
claimant’s vehicle off road without contact).

Under what circumstances is UIM coverage 
available? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
UIM coverage is available where the total amount 
paid to an insured claimant under all bodily injury 
liability bonds and policies is less than the coverage 
available to the insured claimant under any available 
UIM policy or policies. N.C. Gen. Stat. §20-279.21(b)
(4). “[T]he limit of underinsured motorist coverage 
applicable to any claim is determined to be the dif-
ference between the amount paid to the claimant 
under the exhausted liability policy or policies and 
the limit of underinsured motorist coverage appli-
cable to the motor vehicle involved in the accident.” 
N.C. Gen. Stat. §20-279.21(b)(4).

UIM coverage is triggered when “by reason of 
payment of judgment or settlement, all liability 
bonds or insurance policies providing coverage for 
bodily injury caused by the ownership, maintenance, 
or use of the underinsured highway vehicle have 
been exhausted.” N.C. Gen. Stat. §20-279.21(b)(4). 
Coverage is exhausted when either (a) the per person 
limits of liability have been paid, or (b) in cases of 
multiple claims, the per accident limit of liability 
has been paid. N.C. Gen. Stat. §20-279.21(b)(4). UIM 
coverage applies to the first dollar “beyond amounts 



Uninsured Motorist and Underinsured Motorist Coverage Compendium   North Carolina   225

paid to the claimant under the exhausted liability 
policy.” N.C. Gen. Stat. §20-279.21(b)(4).

If UIM coverage is available under multiple poli-
cies, the total UIM coverage is the difference between 
the amount paid under the exhausted liability policy 
or policies and the combined limits of each UIM 
policy. N.C. Gen. Stat. §20-279.21(b)(4). Moreover, 
“stacking” of multiple sources of UIM is recognized 
under North Carolina; however, there is a credit/off-
set for the amount of any liability payments.

Elements of a UIM Claim

In order to make a prima facie UIM claim, the claim-
ant must establish the same elements as a UM claim, 
with the additional requirement that a tortfeasor’s 
liability coverage has been exhausted. See Creed v. 
Smith, 222 N.C. App. 330, 732 S.E.2d 162 (2012), rev. 
denied, 366 N.C. 572, 738 S.E.2d 372 (2013).

Notice

A claimant who files suit for recovery of damages 
that, if recovered, would support a claim under UIM 
coverage “shall give notice of the initiation of the 
suit to the underinsured motorist insurer as well as 
to the insurer providing primary liability coverage 
upon the underinsured highway vehicle.” N.C. Gen. 
Stat. §20-279.21(b)(4). However, it is not required 
that notice be given within the statute of limitations, 
Liberty Mut. Ins. Co. v. Pennington, 356 N.C. 571, 573 
S.E.2d 118 (2002), nor is formal service of process 
required as to a UIM carrier.

Defenses

A UIM carrier may defend the suit as an unnamed 
party or in its own name, and may assert any 
defenses available to the underinsured motorist. N.C. 
Gen. Stat. §20-279.21(b)(4). If a plaintiff’s claim does 
not result in a judgment against the underinsured 
tortfeasor which exceeds the liability limits, then 
there is no UIM coverage.

UIM carriers may also assert any available cov-
erage defenses, including the defense that all bodily 
injury liability bonds and insurance policies are 
greater than or equal to the available limits of UIM 
coverage for the vehicle involved. N.C. Gen. Stat. §20-
279.21(b)(4).

Under what circumstances is UMPD 
coverage available? What conditions 
precedent must the insured satisfy? What 
coverage defenses can the insurer assert?
UMPD coverage is triggered in the same circum-
stances as UMBI coverage, and follows UMBI prece-
dence for recovery and defenses.

Under what circumstances is UEO coverage 
available? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
UEO coverage is not available in North Carolina.

Under what circumstances is coverage 
available under other uninsured 
coverages? What conditions precedent 
must the insured satisfy? What coverage 
defenses can the insurer assert?
Not applicable.

Arbitrating and Litigating Disputes
Is arbitration of UM claims allowed, or 
specifically prohibited? UIM? UMPD? 
UEO? Other uninsured coverages?
Arbitration of UM/UIM claims is allowed in 
North Carolina.

If arbitration is allowed, what 
procedures govern in arbitration?

Either the claimant/insured or the carrier may 
demand binding arbitration of a UM/UIM claim. 
In a UIM context, the underlying liability limits 
must be “exhausted” before an insured has a right to 
demand arbitration against the UIM carrier.

Once a party demands arbitration, the “dis-
covery” procedures are generally brief. Under the 
standard North Carolina personal auto policy, the 
claimant is required to cooperate with the carrier’s 
investigation by providing relevant records (includ-
ing medical records) and submitting to examination 
under oath if requested by the insurer.
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UM/UIM arbitrations involve a panel of three 
arbitrators. The claimant/insured and the carrier 
each designate an arbitrator, and the two arbitrators 
select a third, “neutral” arbitrator to complete the 
panel. North Carolina rules governing procedure 
and admission are significantly relaxed in a UM/
UIM arbitration. A majority of the panel is sufficient 
to make an award final. Unanimity among the three 
arbitrators is not required to finalize the award.

If an insured claimant obtains an arbitration 
award in excess of the UM, UIM, UMPD, 
UEO or other uninsured coverage limits, 
can the insurer obtain a reduction of 
the award to match the limits?

The policy limits govern the maximum contractual 
UM exposure for the carrier irrespective of the 
amount of the award.

What requirements must an insured claimant 
satisfy in order to file suit against, and 
serve, an insurer for UM coverage? UIM? 
UMPD? UEO? Other uninsured coverage?
A claimant must effect formal service of process on 
a UM carrier within the applicable statute of limita-
tions. N.C. Gen. Stat. §20-279.21(b)(3).

[T]he insurer shall be bound by a final judg-
ment taken by the insured against an unin-
sured motorist if the insurer has been served 
with copy of the summons, complaint or other 
process in the action against the uninsured 
motorist by registered or certified mail, return 
receipt requested, or in any manner provided 
by law; provided however, that the determi-
nation of whether a motorist is uninsured 
may be decided only by an action against the 
insurer alone.

N.C. Gen. Stat. §20-279.21(b)(3)a. An insured’s action 
to recover UM benefits is derivative of the insured’s 
action against the driver and owner of the uninsured 
vehicle. As such, an insured’s action to recover from 
his or her UM carrier is subject to the three year 
statute of limitations applicable to the tort claim 
against the uninsured driver/owner. See Thomas v. 
Washington, 136 N.C. App. 750, 754, 525 S.E.2d. 839, 
852 (2000).

Do any unique procedures govern 
such coverage litigation?

The consent of the insurer shall not be 
required for the initiation of suit by the 
insured against the uninsured motorist: Pro-
vided, however, no action shall be initiated 
by the insured until 60 days following the 
posting of notice to the insurer at the address 
shown on the policy or after personal deliv-
ery of the notice to the insurer or its agent 
setting forth the belief of the insured that the 
prospective defendant or defendants are unin-
sured motorists.

N.C. Gen. Stat. §20-279.21(b)(3). The failure to post 
notice to the insurer 60 days in advance of the initi-
ation of suit shall not be grounds for dismissal of the 
action, but shall automatically extend the time for 
the filing of an answer or other pleadings to 60 days 
after the time of service of the summons, complaint, 
or other process on the insurer.

A claimant is not required to effect formal service 
of process on a UIM carrier. The Financial Respon-
sibly Act requires only that the insured give “notice 
of the initiation of the lawsuit.” The requisite notice 
need not take place within the applicable statute 
of limitations. Liberty Mut. Ins. Co. v. Pennington, 
356 N.C. 571, 573 S.E.2d 118 (2002). With respect to 
sufficient notice of a suit/claim to a UIM carrier, the 
North Carolina Supreme Court has outlined a three-
step inquiry: (1) Was notice given as soon as practi-
cable: (2) if not, can the insured show that he or she 
nevertheless acted in good faith; (3) was the insurer’s 
ability to investigate and defend prejudiced by any 
delay? See Pennington, 356 N.C. 571, 573 S.E.2d 118.

If an insured claimant obtains a verdict in excess 
of the UM, UIM, UMPD, UEO or other uninsured 
coverage limits, can the insurer obtain a 
reduction of the award to match the limits?

The policy limits govern the maximum contrac-
tual UM exposure for the carrier irrespective of the 
amount of the award. Lunsford v. Mills, 367 N.C. 618, 
766 S.E.2d 297 (2014).
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Final Amounts Paid or Awarded
Can offsets against the UM, UIM, UMPD, UEO 
or other uninsured coverage limits be taken?
The UM/UIM carrier is entitled to a credit/offset for 
payments from liability insurers. N.C. Gen. Stat. §20-
279.21(b)(4); see also N.C. Farm Bureau Mut. Ins. Co. 
v. Gurley, 139 N.C. App. 178, 532 S.E.2d 846 (2000).

Are offsets taken from the UM, UIM, 
UMPD, UEO or other uninsured coverage 
limit—or from total damages?
Offsets from liability payments are taken from UM/
UIM coverage limits. By statute, the UIM limit is 
determined to be the difference between the amount 
paid to the claimant under the exhausted liability 
policy and the limit of UIM coverage applicable to 
the vehicle involved in the accident. N.C. Gen. Stat. 
§20-279.21(b)(4).

Can the insurer take offsets for medical 
payments, workers’ compensation 
or no-fault insurance? Are any other 
offsets allowed in the state?
Under the standard North Carolina personal auto 
policy, UM/UIM coverage is excess over and shall 
not duplicate any amount paid or payable under the 
medical payments portion of the policy. Accordingly, 
the available UM/UIM limits under the policy are 
reduced by any medical payments coverage afforded 
for the same loss. See Kessler v. Shimp, 181 N.C. App. 
753, 640 S.E.2d 822 (2007).

A UM/UIM carrier does not receive a credit/
offset for workers’ compensation benefits. However, 
the amount of workers’ compensation benefits paid, 
less the amount of the workers’ compensation lien, 
is subtracted from the “total value” of the claim, 
which may have the effect of reducing UM/UIM 
carrier’s ultimate payment obligation. See Walker 
v. Penn Nat’l Sec. Ins. Co., 168 N.C. App. 555, 608 
S.E.2d 107 (2005); Austin v. Midgett, 166 N.C. App. 
740, 603 S.E.2d 855 (2004). The Walker case is not 
explicit as to what constitutes the “total value” of the 
claim, although in practice this would typically be 

the amount of the UM/UIM arbitration award or a 
verdict at trial.

What liens, if any, can be asserted against 
the insured claimant’s recovery of UM? UIM? 
UMPD? UEO? Other uninsured coverages?
Workers’ compensation liens, ERISA liens, and other 
enforceable liens such as Medicare and Medicaid 
liens by may be asserted against a claimant’s UM/
UIM recovery.

Can different limits be stacked? If yes, which 
limits? Does a specific procedure apply?
Interpolicy “stacking” is permitted under North Car-
olina law. Available UM/UIM coverage is determined 
by taking the total limits under all applicable poli-
cies, and then taking any credits/offsets as detailed 
herein. North Carolina prohibits intra policy stack-
ing, i.e., the combination of coverage limits based 
upon the number of vehicles within the same policy. 
N.C. Gen. Stat. §20-279.21(b)(3), (b)(4).

In UIM claims, can the UIM insurer 
substitute its settlement payment for 
the insured’s settlement with the other 
vehicle’s/underinsured driver’s liability 
insurer? What is the applicable procedure? 
What rights does the UIM insurer then 
have (for example, subrogation)?
The Financial Responsibility Act provides the UIM 
carrier with a statutory right of subrogation against 
the tortfeasor. If a liability carrier tenders its limits, 
the UIM carrier is required to advance the liability 
limits to preserve its right of subrogation. If the UIM 
carrier fails to advance the liability limits within 30 
days of receiving notice of the tender, it waives its 
right of subrogation against the tortfeasor. The rele-
vant portions of the Act are cited below.

An underinsured motorist insurer may at its 
option, upon a claim pursuant to underin-
sured motorist coverage, pay moneys with-
out there having first been an exhaustion 
of the liability insurance policy covering 
the ownership, use, and maintenance of the 
underinsured highway vehicle. In the event of 
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payment, the underinsured motorist insurer 
shall be either: (a) entitled to receive by assign-
ment from the claimant any right or (b) sub-
rogated to the claimant’s right regarding any 
claim the claimant has or had against the 
owner, operator, or maintainer of the under-
insured highway vehicle, provided that the 
amount of the insurer’s right by subrogation or 
assignment shall not exceed payments made 
to the claimant by the insurer. No insurer shall 
exercise any right of subrogation… where the 
insurer has been provided with written notice 
before a settlement between its insured and 
the underinsured motorist and the insurer 
fails to advance a payment to the insured in 
an amount equal to the tentative settlement 
within 30 days following receipt of that notice.

N.C. Gen. Stat. §20-279.21(b)(4).

Bad Faith
Does the State recognize a cause of action 
for bad faith in the UM context? UIM? 
UMPD? UEO? Other uninsured coverages?
Claims for bad faith and extracontractual damages 
are recognized in a first-party context under North 
Carolina law. In order to maintain a bad faith claim 
against a carrier, the insured must show: (1) the 
insurer refused to settle or pay a recognizable, valid 
claim; (2) the insurer engaged in bad faith; and 
(3) the insurer engaged in aggravating or outrageous 
conduct, such as fraud, malice, gross negligence, or 
willful or wanton disregard of the insured’s rights. 
Blis Day Spa, LLC v. Hartford Ins. Group, 427 F. Supp. 
2d 621 (W.D.N.C. 2006).

Extracontractual claims are asserted under the 
North Carolina Unfair and Deceptive Trade Prac-
tices Act (“UDTPA”), N.C. Gen. Stat. §75-1.1, et seq. 
A prima facie case for unfair and deceptive trade 
practices involves: (1) an unfair or deceptive trade 
practice; (2) in or affecting commerce; and (3) prox-
imate causation/damages. While a violation of the 

North Carolina Unfair Claims Settlement Practices 
statute, N.C. Gen. Stat. §58-63-15 (11) does not create 
a cause of action in and of itself, it does constitute 
an unfair or deceptive trade practice as a matter of 
law (i.e., the first element of a UDTPA claim). Gray v. 
N.C. Ins. Underwriting Ass’n, 352 N.C. 61, 529 S.E.2d 
676 (2000). In limited instances, North Carolina 
courts have recognized the propriety of UDTPA 
claims against a UM/UIM carrier by an insured. 
See, e.g., Lee v. Allstate Ins. Co., 206 N.C. App. 330, 
698 S.E.2d 556 (2010) (unpublished); Guessford v. 
Penn. Nat’l Mut. Cas. Ins. Co., 983 F. Supp. 2d 652 
(M.D.N.C. 2013).

Other
Are there any particular issues in UM, UIM, 
UMPD, UEO, or other uninsured coverages 
that are unique or specific to the state?
With multiple sources of UIM coverage, the North 
Carolina Court of Appeals recently articulated the 
following three-step inquiry to determine primary/
excess questions: (1) is the other insurance/excess 
language in the UM/UIM section of the policy iden-
tical; (2) if so, is the claimant a Class I or Class II 
insured under the policies at issue; and (3) if claim-
ant is of a different Class under the policies, how is 
ownership of the vehicle defined? Nationwide Mut. 
Ins. Co., Inc. v. Integon Nat’l Ins. Co., 232 N.C. App. 
44, 753 S.E.2d 388 (2014). A Class I insured is the 
named insured and any resident family member, 
whereas a Class II insured is any other individual 
lawfully operating the vehicle.
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