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V irginia Code §38.2-2206 is Virginia’s primary 
UM/UIM statute, while §38.2-2202 provides 

certain notice and rejection requirements. In 2015, 
the Virginia General Assembly passed amendments 
to both of these code sections. The amendments 
to §38.2-2206, which are applicable to all policies 
issued or renewed on or after January 1, 2016, are 
fairly significant, but are limited in scope to situa-
tions in which a liability insurer settles with a UIM 
claimant for its policy limits. The remainder of the 
statute is largely unaffected. Where the law has 
changed in this regard, such changes are noted and 
discussed below.

Is UM/UIM coverage mandatory 
or discretionary?
Mandatory. Pursuant to Virginia’s UM/UIM statute, 
Virginia Code §38.2-2206(A), all motor vehicle bodily 
injury and/or property damage liability insurance 
policies issued or delivered in Virginia, or intended 
to cover a motor vehicle principally garaged or used 
in Virginia, must include UM/UIM coverage for “all 
sums that [the insured] is legally entitled to recover as 
damages from the owner or operator of an uninsured 
[or underinsured] motor vehicle”. This includes UM/
UIM bodily injury coverage, as well as property dam-
age coverage. The statute makes exception for excess 
and umbrella policies, as well as other policies which 
provide liability coverage incidental to a policy and 
not related to a specifically insured motor vehicle.

Must the UM/UIM limits match the 
liability limits for bodily injury?
Yes, unless any named insured has rejected match-
ing UM/UIM limits as authorized under Virginia 
Code §38.2-2206(A). In the absence of such rejec-
tion, UM/UIM coverage must equal but not exceed 

the limits of the liability insurance provided by 
the policy. Virginia law does not permit complete 
rejection of UM/UIM coverage, and requires that 
the insured maintain UM/UIM coverage in the min-
imum amounts required by Virginia Code §46.2-472 
(which are currently $25,000 of bodily injury cover-
age per person in any one accident, $50,000 of bodily 
injury coverage for two or more persons in any one 
accident, and $20,000 of property damage coverage 
in any one accident).

Must the insured reject matching 
UM/UIM limits in writing?
While Virginia law does not specifically require an 
insured to reject matching UM/UIM limits in writ-
ing, no Virginia court has found a valid rejection in 
the absence of some form of written rejection. The 
Virginia UM/UIM statute, Virginia Code §38.2-
2206(A), provides that any one named insured may 
reject matching UM/UIM limits in the manner pro-
vided by Virginia Code §38.2-2202(B), and rejection 
of UM/UIM coverage by any one named insured is 
binding upon all insureds.

Virginia Code §38.2-2202(B) provides that every 
new auto liability policy or original premium notice 
must contain the mandatory policyholder notice 
provided in that section, which states that the policy 
will include matching UM/UIM limits unless the 
insured notifies the agent or insurer of the insured’s 
desire to reduce coverage within twenty days of the 
mailing of the policy or the premium notice. While 
not required by statute, the insured typically notifies 
the insurer within this period by completing and 
returning the rejection form provided by the insurer. 
After twenty days, the insurer is relieved of the obli-
gation to attach or imprint the notice to subsequent 
renewal policies, premium notices, or other written 
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statements of coverage continuance. Courts in Vir-
ginia have held that substantial compliance with the 
rejection requirements, rather than “hypertechnical 
compliance” is sufficient. Arnold v. Liberty Mut. Ins. 
Co., 866 F. Supp. 955, 957 (W.D. Va. 1994), aff’d, 39 
F.3d 1175 (4th Cir. 1994) (unpublished). Courts will 
look to the intention of the insured when determin-
ing whether an effective rejection has been made. 
Melton v. Discover Prop. & Cas. Ins. Co., 760 F. Supp. 
2d 633 (W.D. Va. 2011).

A valid rejection under Virginia Code §38.2-
2202(B) remains in effect during subsequent renewals 
of the policy, but substantial changes to the policy 
may require the insurer to issue a new rejection form. 
Additionally, where the insured has not rejected 
matching limits, and later increases the liability lim-
its of the policy, UM/UIM coverage must also be in-
creased in the absence of a valid rejection. Santens v. 
Progressive Gulf Ins. Co., Civil Action No. 3:13CV226, 
2014 U.S. Dist. Lexis 94830 (E.D. Va. July 11, 2014).

Under what circumstances is UM/
UIM coverage available?
UM/UIM coverage is available to a qualifying 
insured for all sums that the insured becomes legally 
entitled to recover as damages from the owner or 
operator of an uninsured motor vehicle, provided 
that the damages arose out of the ownership, main-
tenance, or use of the uninsured or underinsured 
motor vehicle. A judgment against an uninsured or 
underinsured motorist determines the legal right to 
recovery of UM/UIM benefits and coverage is not 
triggered until such judgment is entered.

The Virginia UM/UIM statute, Virginia Code 
§38.2-2206(B), creates two classes of “insureds” 
for UM/UIM coverage: (1) the named insured and 
relatives residing within his or her household; and 
(2) “any person who uses the motor vehicle to which 
the policy applies, with the expressed or implied 
consent of the named insured, and a guest in the 
motor vehicle to which the policy applies”. The key 
distinction between the two classes is that the first 
class of insureds has UM/UIM coverage under the 
policy at all times, while the second class of insureds 
must be using or occupying a vehicle covered under 

the policy at the time of the accident in order to be 
entitled to UM/UIM coverage.

The statute defines “uninsured motor vehicle” as a 
motor vehicle for which (i) there is no bodily injury li-
ability insurance and property damage liability insur-
ance in the minimum amounts required by state law 
under Virginia Code §46.2-472), (ii) there is such in-
surance but the insurer of the vehicle denies coverage 
for any reason whatsoever, (iii) there is no bond or de-
posit of money or securities in lieu of such insurance, 
(iv) the owner of the motor vehicle has not qualified 
as a self- insurer under state law, or (v) the owner or 
operator of the motor vehicle is immune from liability 
for negligence under the laws of the Commonwealth 
of Virginia or the United States. The statute also states 
that a motor vehicle shall be deemed uninsured if its 
owner or operator is unknown.

The statute further states that a motor vehicle is 
underinsured when, and to the extent that, the total 
amount of bodily injury and property damage cov-
erage available for payment, including all bonds or 
deposits of money or securities, is less than the total 
amount of uninsured motorist coverage afforded 
any person injured as a result of the operation or use 
of the vehicle. Available for payment in this context 
means the amount of liability insurance coverage ap-
plicable to the claim of the injured person for bodily 
injury or property damage reduced by the payment of 
any other claims arising out of the same occurrence.

What coverage defenses 
may an insurer assert?
Insurers often defend against claims for UM/UIM 
coverage on the grounds that the person seeking such 
coverage does not qualify as an insured under either 
of the two classes of insureds established by Virginia 
Code §38.2-2206(B)). See Grossberg v. Travelers Indem. 
Co. of Am., 825 F. Supp. 2d 717 (E.D. Va. 2011) (hold-
ing that where commercial auto policy was issued to 
corporation as named insured, wife of sole owner of 
corporation did not qualify as insured family member 
when she was not occupying covered auto, because 
corporation has no family members); Auto Ins. Co. 
of Hartford, Conn. v. Argenbright, Civil Action No. 
5:09cv00088, 2010 U.S. Dist. Lexis 60009 (W.D. Va. 
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Jun. 17, 2010) (holding that son, who was living with 
his parents at time of accident, was not resident of his 
father’s, the insured, household because son was tran-
sient between other residences as well).

UM/UIM insurers may also defend against cov-
erage on the grounds that the insured’s injury or 
damage did not arise out of the ownership, mainte-
nance, or use of an uninsured or underinsured motor 
vehicle. Courts in Virginia have upheld this defense 
in a variety of situations. See Simpson v. Va. Mun. 
Liab. Pool, 279 Va. 694, 692 S.E.2d 244 (2010) (deny-
ing uninsured motorist coverage where police officer 
was injured while handcuffing assailant following car 
chase); Doe v. State Farm Fire & Cas. Co., 878 F. Supp. 
862 (E.D. Va. 1995) (denying uninsured motorist cov-
erage where store employee was robbed, abducted in 
car, and then sexually assaulted in car). The Virginia 
Supreme Court has stated that the crucial inquiry in 
determining the availability of UM/UIM coverage is 
whether there was a causal relationship between the 
incident and the use of the uninsured/underinsured 
motor vehicle as a vehicle. U.S. Fire Ins. Co. v. Parker, 
250 Va. 374, 377, 463 S.E.2d 464, 466 (1995).

Note: In 2015, the Virginia General Assembly 
passed new amendments to Virginia Code §38.2-
2206, which are applicable to all policies issued or 
renewed on or after January 1, 2016. The amend-
ments change existing Virginia law and shift the 
burden to defend an underinsured motorist to the 
UIM carrier after the liability carrier pays the lim-
its of its coverage. The UIM carrier loses the right 
of subrogation against the underinsured motorist, 
unless the underinsured motorist unreasonably fails 
to cooperate with the UIM carrier. Virginia Code 
§8.01-66.1:1, also newly enacted in 2015, establishes 
criteria for a presumption of failure to reasonably 
cooperate, including failure to appear for deposition 
or trial, failure to assist in written discovery, failure 
to meet with defense counsel, and failure to notify 
UIM counsel for any change in address.

Is arbitration of UM/UIM claims 
allowed or specifically prohibited?
While an insured and a UM/UIM carrier may mutu-
ally agree to arbitrate a claim, the Virginia UM/UIM 

statute, Virginia Code §38.2-2206(H), specifically 
provides that no UM/UIM endorsement or provision 
may require arbitration of any claim arising under 
the endorsement or provision.

What requirements must an 
insured claimant satisfy in order 
to file suit against, and serve, an 
insurer for UM/UIM coverage?
Where an insured has instituted an action against the 
owner or operator of an uninsured or underinsured 
motor vehicle and intends to seek UM/UIM coverage 
from the insured’s UM/UIM carrier, the Virginia 
UM/UIM statute, Virginia Code §38.2-2206(F), re-
quires that the insured serve a copy of the process on 
the UM/UIM carrier as though it were a party defen-
dant. Service upon the insurer is mandatory and is a 
condition precedent to the insured’s recovery of UM/
UIM benefits. The insurer may waive the service re-
quirement, but it must affirmatively and intentionally 
do so. Once the insurer is served, it has the right to 
file pleadings or take other action in the name of the 
owner or operator of the uninsured or underinsured 
motor vehicle, or in its own name.

Where the owner or operator of the motor vehicle 
causing the insured’s injury or damage is unknown, 
the UM/UIM statute permits an insured to institute 
an action against the unknown defendant as “John 
Doe.” Service upon John Doe may be effected by deliv-
ering a copy of the initial pleadings to the clerk of the 
court in which the action is brought, and service must 
also be made upon the UM carrier as though the car-
rier were a party defendant. The insurer will then have 
the right to defend the action on behalf of John Doe.

When the insured’s damage or injury results 
from an accident where there has been no contact 
between John Doe’s motor vehicle and a motor 
vehicle occupied by the insured, or where there has 
been no contact with the person of the insured if the 
insured was not occupying a motor vehicle, Virginia 
Code §38.2-2206(D) also requires that the insured 
promptly report the accident to either the insurer or 
a law enforcement officer having jurisdiction in in 
the county or city in which the accident occurred in 
order to recover UM/UIM benefits.
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Note: In 2015, the Virginia General Assembly 
passed new amendments to Virginia Code §38.2-
2206, which are applicable to all policies issued or 
renewed on or after January 1, 2016. Under the new 
amendments, an injured person may settle his or 
her claim with a liability insurer for the limits of 
the liability insurer’s coverage, and upon settlement 
may release the liability insurer, and must release 
the underinsured motorist, without prejudice to the 
injured person’s UIM claim. Any action brought by 
the injured person to recover UIM benefits after such 
a settlement must be brought against the released 
underinsured motorist, and a copy of the complaint 
must be served on the UIM carrier. The UIM carrier 
will bear the burden to defend the underinsured 
motorist. If an action is already pending at the time 
of the settlement, and the action results in a verdict 
in favor of the injured person, the judgment will be 
entered in the name of “Released Defendant” and 
will be enforceable against the UIM carrier.

Can offsets against the UM/UIM 
coverage limits be taken?
Yes, in the context of UIM coverage. When a motor 
vehicle is underinsured—that is, when the total 
amount of liability coverage applicable to the vehi-
cle and available for payment is less than the total 
amount of UIM coverage available to the insured—
the amount of UIM coverage available to the insured 
is determined by subtracting the amount of liability 
coverage available to the tortfeasor from the amount 
of UIM coverage available to the insured.

Are offsets taken from the UM/UIM 
coverage limit or from total damages?
Once the measure of the insured damages are deter-
mined by judgment against the uninsured/underin-
sured tortfeasor (or by agreement of the liability and/
or UM/UIM carrier), an offset may be taken for the 
amount of the available limit of liability insurance. 
UM/UIM coverage then applies up to the available 
limit of the insured’s UM/UIM insurance.

Can the insurer take offsets for 
medical payments, worker’s 
compensations or no-fault insurance?
No. With respect to medical payments benefits, Vir-
ginia Code §38.2-2216 specifically prohibits policy 
provisions which purport to reduce the amount of 
damages covered under the uninsured motorist cov-
erage of the policy by the amount of payments made 
by the insurer under the medical expense or other 
medical payments coverage of the policy.

As to workers’ compensation, the Virginia UM/
UIM statute, Virginia Code §38.2-2206(I), does not 
limit a UM/UIM carrier’s liability to an employee 
or other insured who is injured by an uninsured 
or underinsured motor vehicle. However, where 
an employee of a self- insured employer receives a 
workers’ compensation award for injuries resulting 
from an accident with an uninsured or underinsured 
motor vehicle, the workers’ compensation award will 
be set off against any judgment for damages awarded 
for personal injuries under the UM/UIM statute. 
Moreover, pursuant to Virginia Code §65.2-309.1, 
a claim against an employer for workers’ compen-
sation benefits creates a right of subrogation in the 
employer against any UM/UIM benefits received by 
the employee under a policy of motor vehicle insur-
ance carried by and at the expense of the employer. 
This right, however, does not extend to UM/UIM 
benefits provided under other policies not issued by 
the employer.

Virginia law does not provide for no-fault coverage.

What liens, if any, can be asserted 
against the insured claimant’s 
recovery of UM/UIM?
As mentioned above, where an injured employee 
claims workers’ compensation benefits arising out 
of an accident with an uninsured or underinsured 
motorist, the employer has the right of subroga-
tion against any UM/UIM benefits received by the 
employee under a policy of motor vehicle insurance 
carried by and at the expense of the employer.
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Can different limits be stacked?
Stacking of UM/UIM coverages on separate poli-
cies—that is, inter- policy stacking—is permitted. In 
the case of UIM coverage, all uninsured motorist cov-
erages must be aggregated to determine the extent to 
which the tortfeasor’s vehicle is underinsured.

Stacking of multiple coverages on the same 
policy—intra- policy stacking—is generally not 
permitted as long as the policy contains clear and un-
ambiguous language precluding the stacking. Good-
ville Mut. Cas. Co. v. Borror, 221 Va. 967, 275 S.E.2d 
625 (1981). However, the Supreme Court of Virginia’s 
opinion in Virginia Farm Bureau Mutual Insurance 
Co. v. Williams, 278 Va. 75, 677 S.E.2d 299 (2009), in 
which the court permitted stacking where the policy 
contained two different “each person” limits for UIM 
bodily injury coverage creating an ambiguity as to 
which limit applied, has spurred a wave of stacking 
litigation in Virginia in recent years. To date, all Vir-
ginia courts that have considered these post- Williams 
stacking claims have declined to permit stacking, 
holding that the Williams decision was limited to its 
unique facts. See Dooley v. Hartford Accident & In-
dem. Co., 892 F. Supp. 2d 762 (W.D. Va. 2012).

In UIM claims, can the UIM insurer 
substitute its settlement payment 
for the insured’s settlement with 
the other vehicle’s/underinsured 
driver’s liability insurer?
No. A UIM carrier has no obligation to provide UIM 
benefits to an insured until the insured has obtained 
a judgment against the underinsured tortfeasor. 
Consequently, the UIM carrier cannot be substituted 
for the liability insurer where the liability insurer 
offers to settle at its policy limits.

Note: In 2015, the Virginia General Assembly 
passed new amendments to Virginia Code §38.2-
2206, which are applicable to all policies issued or 
renewed on or after January 1, 2016. While a UIM 
carrier continues to have no obligation to provide 
UIM benefits to an insured until the insured has 
obtained a judgment against the underinsured 
motorist, the amendments change existing Virginia 
law such that a liability insurer may extinguish its 

duty to defend its insured where it pays the limits 
of its coverage to a UIM claimant. Under such cir-
cumstances, the duty to defend is shifted to the UIM 
carrier. The legislation also provides that the UIM 
carrier will have no right of subrogation or claim 
against the underinsured motorist unless the under-
insured motorist unreasonably fails to cooperate 
with the UIM carrier.

Does the state recognize a 
cause of action for bad faith 
in the UM/UIM context?
There is no cause of action for bad faith “failure to 
settle” in the UM/UIM context, but an insured may 
assert a cause of action arising out of an insurer’s 
bad faith denial of coverage and/or failure to make 
payment under the policy pursuant to Virginia Code 
§38.2-209.

Under Virginia law, a UM/UIM carrier has no 
obligation to provide UM/UIM coverage to an 
insured until the insured has obtained a judgment 
against the uninsured or underinsured tortfeasor. 
Thus, the insurer has no duty to settle the insured’s 
claim before such judgment is rendered such that 
there can be no claim for bad faith “failure to settle.” 
However, if the insurer, not acting in good faith, 
either denies coverage or fails or refuses to make 
payment to the insured under the policy after the 
insured obtains a judgment against the uninsured 
or underinsured tortfeasor, the insured may assert a 
bad faith claim under Virginia Code §38.2-209. The 
insured’s recovery under this section is limited to 
costs and reasonable attorney fees.

Claims brought under Virginia Code §38.2-209 are 
evaluated under the reasonableness standard set forth 
by the Supreme Court of Virginia in CUNA Mutual 
Insurance Society v. Norman, 237 Va. 33, 375 S.E.2d 
724 (1989), which provides that a court must consider 
the following five factors when evaluating a bad faith 
claim: (1) whether reasonable minds could differ in 
interpretation of the relevant policy provisions defin-
ing coverage and exclusions; (2) whether the insurer 
conducted a reasonable investigation of the facts 
and circumstances underlying the insured’s claim; 
(3) whether the evidence reasonably supports a denial 
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of liability; (4) whether it appears that the insurer’s 
refusal to pay was used as merely a tool in settlement 
negotiations; and (5) whether the defense the insurer 
asserts at trial raises an issue of first impression or a 
reasonably debatable question of law or fact.

Particular UM/UIM issues unique 
and/or specific to Virginia

• Subrogation: Pursuant to Virginia’s UM/UIM 
statute, Virginia Code §38.2-2206(G), any 
insurer paying a UM/UIM claim is subrogated 
to the rights of its insured against the tortfea-
sor and the tortfeasor’s insurer to the extent 
that payment was made.

• Irrevocable Offers by Liability Insurers in 
UIM Cases: Virginia Code §38.2-2206(L) 
provides that where the liability insurer of an 
uninsured motorist makes an irrevocable offer 
in writing to pay the total amount of liability 
coverage available for payment, the liability 
insurer shall be relieved of the cost of defend-
ing the underinsured driver, and the UIM car-
rier will be required to reimburse the liability 
insurer for defense costs incurred from the 
date of the irrevocable offer after 60 days from 

the date of the offer. The statute specifically 
indicates that the irrevocable offer may be 
contingent upon the UIM carrier’s waiver of its 
right of subrogation against the underinsured 
motorist. Legislative attempts are underway to 
expand the scope of this provision.

Note: In 2015, the Virginia General Assembly passed 
new amendments to Virginia Code §38.2-2206, which 
are applicable to all policies issued or renewed on or 
after January 1, 2016. The amendments change exist-
ing Virginia law such that a liability insurer that pays 
the limits of its coverage to a UIM claimant owes no 
further duty to defend its insured, and the burden to 
defend is shifted to the UIM carrier. The legislation 
also provides that the UIM carrier will have no right 
of subrogation or claim against the underinsured mo-
torist unless the underinsured motorist unreasonably 
fails to cooperate with the UIM carrier.
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