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What statutes or regulations, if any, govern the drafting of a reservation of rights letter? 

There are various Illinois statutes that provide relevant background on issues related to 

reservation of rights letters. However, these statutes do not provide any independent 

causes of action or much specific guidance. For instance, under Section 154.6 of the Illinois 

Insurance Code, the following constitute “improper claims practice[s]”: 

 (b) Failing to acknowledge with reasonable promptness pertinent 

communications with respect to claims arising under [an insurer’s] policies; 

 (c) Failing to adopt and implement reasonable standards for the prompt 

investigations and settlement of claims arising under [an insurer’s] policies; 

… 

 (i) Failing to affirm or deny coverage of claims within a reasonable time 

after proof of loss statements have been completed; 

215 Ill. Comp. Stat. Ann. 5/154.6 (b), (c), (i) (2020). 
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“Reasonable Promptness,” as used in Section 154.6(b) of the Illinois Insurance Code,  

“means a maximum of 15 working days from receipt of communication from a claimant or 

insured.” Ill. Admin. Code tit. 50, §919.40 (2020). 

“Prompt investigation,” as used in Section 154.6(c) of the Illinois Insurance Code, “means  

all activities of the company related directly or indirectly to the determination of liability 

based on claims under the coverage afforded by the policy and shall be evidenced by a 

bonafide effort to communicate with all insureds and claimants where liability is 

reasonably clear within 21 working days after a notification of loss. Evidence of such 

bonafide effort to communicate with insureds and claimants shall be maintained in the 

company’s claim files.”Id. 

In addition, under the Illinois Administrative Code, an insurer is required to “affirm or 

deny liability on claims within a reasonable time….” Ill. Admin. Code tit. 50, §919.50(a) 

(2020). 

The Illinois Insurance Code also allows an insured to seek statutory damages, 

attorney’s fees, and other costs for an insurer’s “vexatious and unreasonable” delays in 

claims handling. 215 Ill. Comp. Stat. Ann. 5/155(1) (2020). 

What events necessitate an insurer to issue a reservation of rights letter? 

Generally, an insurer’s duty to defend necessitates an insurer to issue a reservation of 

rights letter. See Montgomery Ward & Co. v. Home Ins. Co., 324 Ill. App. 3d 441, 450, 753 

N.E.2d 999 (2001) (“It is the duty to defend that gives rise to the duty to reserve rights 

when defense of a claim is undertaken….”); Int’l Ins. Co. v. Sargent & Lundy, 242 Ill. App. 3d 

614, 632–33, 609 N.E.2d 842 (1993). 

Consequently, if an insurer does not have a duty to defend, “an insurer has no 

obligation to issue a reservation of rights letter.” Montgomery Ward, 324 Ill. App. 3d at 

450. For this reason, “an excess insurer that only has a duty to indemnify has no obligation 

to issue a reservation-of-rights letter.” MHM Services, Inc. v. Assurance Company of Am., 

2012 IL App (1st) 112171, ¶87; Montgomery Ward, 324 Ill. App. 3d at 450. However, 

where an excess insurer has issued reservation of rights letters to the insured “as a matter 
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of practice,… it may be that such a course of conduct between an insurer and its insured 

could give rise to an estoppel if detrimentally relied upon by the insured….” Sargent & 

Lundy, 242 Ill. App. 3d at 633 (holding that excess insurer not estopped from raising 

coverage defenses because its course of conduct did not establish that it issued 

reservation of rights letters to insured as a matter of practice). 

What are the timing requirements for issuing a reservation of rights letter? 

Under Illinois law, there is no bright-line rule governing when a reservation of rights letter 

must be issued to preclude the imposition of estoppel or waiver. Generally, the section of 

the Illinois Code discussed above “evidences a strong legislative intent to impose a duty 

upon insurance companies to affirm or deny coverage within a reasonable time after 

notification of claim.” Twin City Fire Ins. Co. v. Old World Trading Co., 266 Ill. App. 3d 1, 10–

11, 639 N.E.2d 584 (1993). However, 

while a long delay without explanation in asserting a policy defense or disclaimer 

is normally not enough to constitute an estoppel or waiver, such a delay is an 

important factor to be considered where there is evidence of prejudice; and the 

length of delay is an element in determining the reasonableness or fairness of 

the insurer’s conduct toward the insured. 

Id. at 11 (holding insurer’s notification of its intent to assert a late notice defense done 

within a reasonable time, where insurer’s notice provided after its four-month 

investigation, and where underlying case had been going on for 32 months before insured 

provided notice of case to insurer). 

In determining whether an insurer’s reservation of rights letter was timely enough to 

avoid waiver or estoppel, Illinois courts will make an allowance for the time required for an 

insurer to evaluate its coverage position after it discovers facts giving rise to a coverage 

defense. For instance, in American States Insurance Co. v. National Cycle, Inc., 260 Ill. App. 

3d 299, 307, 631 N.E.2d 1292 (1994), the court held that an insurer did not waive its late 

notice defense by issuing a reservation of rights letter three and a half months after the 

insurer’s retained counsel entered an appearance on behalf of the insured. At some point 

during the three-month period, the insurer discovered the facts giving rise to its late notice 
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defense. As such, the court held that the three-month period could not be considered an 

unreasonable delay, and found that “[a] portion of the time from the moment of discovery 

until the reservation of rights must… be ‘allowed to the insurer to evaluate its position and 

to determine what route it will follow.’” Id.; see also Illinois Ins. Guar. Fund v. Nwidor, 2018 

IL App (1st) 171378, ¶ 23, 105 N.E.3d 1035, 1044(holding eleven month “delay” in issuing 

reservation of rights did not waive the insurer’s coverage defense because it was not 

aware of the facts giving rise to the defense and thus lacked the necessary information to 

process the claim).  

In addition, Illinois courts generally will not find that an insurer has been estopped 

from relying on its coverage defenses to the extent that the insurer’s delay in issuing a 

reservation of rights letter does not prejudice the insured. i State Farm Fire & Cas. Co. v. 

Kiszkan, 346 Ill. App. 3d 292, 805 N.E.2d 292 (2004) (holding insurer that issued 

reservation of rights letter one month prior to trial was not estopped from raising 

coverage defenses because insured could not demonstrate how it was prejudiced by 

delay); Crum & Forster Managers Corp. v. Resolution Trust Corp., 236 Ill. App. 3d 718, 722, 

602 N.E.2d 871 (1992) (holding insurer that issued reservation of rights letter six months 

after insurer accepted insured’s defense without reservation was not estopped from 

raising coverage defenses because there was no prejudice resulting from delay), rev’d on 

other grounds, 156 Ill. 2d 384, 620 N.E.2d 1073 (1993). 

What information must be included in a reservation of rights letter? 

A reservation of rights letter that contains only a “[b]are notice of a reservation of rights is 

insufficient.” Standard Mut. Ins. Co. v. Lay, 2013 IL 114617, ¶20. Rather, the reservation of 

rights letter “must specifically refer to the policy defense that may be asserted and to the 

potential conflict of interest.” Id.; see also Illinois Ins. Guar. Fund v. Nwidor, 2018 IL App 

(1st) 171378, at ¶ 20; Mobil Oil Corp. v. Maryland Cas. Co., 288 Ill. App. 3d 743, 754-55, 

681 N.E.2d 552 (1997); Royal Ins. Co. v. Process Design Assocs., Inc., 221 Ill. App. 3d 966, 

973, 582 N.E.2d 1234 (1991). If an insurer’s reservation of rights letter “adequately informs 

the insured that it is proceeding under a reservation of rights, identifying the policy 

provisions that may preclude coverage, and the insured accepts defense counsel provided 
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by the insurer, then the insurer is not estopped from asserting policy defenses.” Lay, 2013 

IL 114617, ¶20; see also State Farm Fire & Cas. Co. v. Martinez, 384 Ill. App. 3d 494, 498, 

893 N.E.2d 975 (2008); Stoneridge Dev. Co. v. Essex Ins. Co., 382 Ill. App. 3d 731, 741, 888 

N.E.2d 633 (2008); Royal, 221 Ill. App. 3d at 974. 

For instance, in Lay, the Illinois Supreme Court found that an insurer’s twelve-page 

reservation of rights letter was sufficient to preclude estoppel because it “specifically 

referred to the coverage defense and conflict of interest regarding violations of penal 

statutes” and “included an extensive list of policy defenses [the insurer] planned to 

assert.” 2013 IL 114617, ¶21. Accordingly, the court held that the insured “knowingly and 

intelligently chose to accept defense counsel provided by [the insurer]” and could not 

claim that it was prejudiced by the insurer’s conflict of interest. Id. at ¶¶21-22. The insurer 

in Lay agreed to defend its insured pursuant to a sufficient reservation of rights letter and 

filed a declaratory judgment action (two options available to insurers to ascertain their 

rights and obligations under their policies). Thus, the court determined that the insurer 

was not estopped from raising coverage defenses. Id. at ¶22. 

In Allstate Ins. Co. v. Carioto, 194 Ill. App. 3d 767, 777, 551 N.E.2d 382 (1990), the court 

“strongly discouraged” the practice of sending out a reservation of rights which did not 

disclose that defense counsel “was regularly employed” by the insurer. However, the 

insurer-retained law firm did disclose the conflict of interest created by its representation 

of the insured. Id. As such, the insurer was not estopped from raising coverage defenses. 

Id. at 778. 

Thus, under Illinois law, to be sufficient, a reservation of rights letter should advise the 

insured of all coverage defenses and identify the relevant policy language for the defenses. 

Lay, 2013 IL 114617, ¶21. In addition, in a conflict situation, the insured should be advised 

of the conflict of interest between the insurer and the insured, that assigned counsel is 

regularly retained by the insurer (if applicable), and that the insured has the right to be 

defended by counsel of its own choosing, the reasonable cost of which is to be paid for by 

the insurer. See Am. Family Mut. Ins. Co. v. Westfield Ins. Co., 2011 IL App (4th) 110088, 

¶21, 962 N.E.2d 993; Carioto, 194 Ill. App. 3d at 777. 
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What specific statutory or regulatory language must be included in a reservation of 
rights letter? 

Although Illinois law does not require insurers to use any specific language in their 

reservation of rights letters, a “[b]are notice of a reservation of rights is insufficient.” 

Standard Mut. Ins. Co. v. Lay, 2013 IL 114617, ¶20. Rather, the reservation of rights letter 

“must specifically refer to the policy defense that may be asserted and to the potential 

conflict of interest.” Id.; see also Mobil Oil Corp. v. Maryland Cas. Co., 288 Ill. App. 3d 743, 

755, 681 N.E.2d 552, 560 (1997); Royal Ins. Co. v. Process Design Assocs., Inc., 221 Ill. App. 

3d 966, 973, 582 N.E.2d 1234, 1239 (1991). The reservation of rights letter should also 

identify “the policy provisions that may preclude coverage.” Lay, 2013 IL 114617, ¶20. 

In addition, a proper reservation of rights letter cannot be equivocal. For instance, in 

Popovich v. Gonzales, 4 Ill. App. 3d 227, 228, 280 N.E.2d 757 (1972), the reservation of 

rights letter at issue provided that that the insured’s failure to cooperate “[m]ay be 

considered by the insurance carrier as a lack of cooperation under the terms[.]” The court 

held that such a reservation did not adequately reserve the insurer’s right to assert lack of 

cooperation because the reservation “was a warning, not a declaration of intention.” See 

also Royal, 221 Ill. App. 3d at 974 (“Not only did the letter base the possibility of raising the 

professional liability exclusion on contingencies which never occurred (the filing of a cross-

claim or amended complaint alleging professional negligence), the letter did so in terms 

which were irresolute.”). 

May an insurer reserve the right to seek reimbursement of defense or indemnity 
payments? 

The Illinois Supreme Court has held that an insurer may not reserve the right to seek 

reimbursement of defense costs payment if that right is not provided under the applicable 

insurance policies. See Gen. Agents Ins. Co. of Am., Inc. v. Midwest Sporting Goods Co., 215 

Ill. 2d 146, 158–164, 828 N.E.2d 1092 (2005). In General Agents, the insurer agreed to 

defend the insured under a reservation of rights letter reserving “the right to recoup any 

defense costs paid in the event that it is determined that the [insurer] does not owe the 

Insured a defense in this matter.” Id. at 148. The insurer also filed a simultaneous 

declaratory judgment action and obtained a ruling that the insurer had no duty to defend 
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the insured. Id. at 149–50. Acknowledging that the majority of states hold that insurers are 

entitled to reimbursement of defense costs when they do not have a duty to defend and 

timely reserve their right to recoup defense costs, the Illinois Supreme Court opted to 

follow the minority rule. Id. at 160–61. 

What are the consequences of not issuing a proper reservation of rights letter? 

Estoppel 

Under Illinois law, there are two forms of estoppel: equitable estoppel and contractual 

estoppel. Equitable estoppel may preclude an insurer that provides a defense without a 

reservation of rights from raising any policy defenses. See Nationwide Mut. Ins. Co. v. Filos, 

285 Ill. App. 3d 528, 534, 673 N.E.2d 1099 (1996); see also Thornton v. Paul, 74 Ill. 2d 132, 

156, 384 N.E.2d 335 (1978), overruled on other grounds, Am. Family Mut. Ins. Co. v. 

Savickas, 193 Ill. 2d 378 (2000). Under equitable estoppel, prejudice is required. Am. States 

Ins. Co. v. Nat’l Cycle, Inc., 260 Ill. App. 3d 299, 308, 631 N.E.2d 1292 (1994); Ahle v. D. 

Chandler, Inc., 2012 IL App (5th) 100346, ¶ 14, 966 N.E.2d 1249, 1252. The estoppel 

doctrine also has “developed into a distinct doctrine that stands on its own” from the 

doctrine of equitable estoppel. Employers Ins. of Wausau v. Ehlco Liquidating Trust, 186 Ill. 

2d 127, 150–51, 708 N.E.2d 1122 (1999). This doctrine, sometimes referred to as the 

“contractual estoppel” doctrine, potentially comes into play in situations where an insurer 

wrongfully refuses to defend in connection with a lawsuit against its insured. Id. The Illinois 

Supreme Court has elaborated on this doctrine as follows: 

The general rule of estoppel provides that an insurer which takes the position 

that a complaint potentially alleging coverage is not covered under a policy that 

includes a duty to defend may not simply refuse to defend the insured. Rather, 

the insurer has two options: (1) defend the suit under a reservation of rights or 

(2) seek a declaratory judgment that there is no coverage. If the insurer fails to 

take either of these steps and is later found to have wrongfully denied coverage, 

the insurer is estopped from raising policy defenses to coverage. 

Id. at 150–51. Under “contractual estoppel,” prejudice is not required. Id. at 157–58. 
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Waiver 

Although Illinois courts sometimes indiscriminately conflate the terms “waiver” and 

“estoppel” in the insurance context, the two doctrines are distinct and based on different 

principles. Illinois Ins. Guar. Fund v. Nwidor, 2018 IL App (1st) 171378, ¶ 21, 105 N.E.3d 

1035, 1043; Lumbermen’s Mut. Cas. Co. v. Sykes, 384 Ill. App. 3d 207, 218, 890 N.E.2d 1086 

(2008); Twin City Fire Ins. Co. v. Old World Trading Co., 266 Ill. App. 3d 1, 12, 639 N.E.2d 

584 (1993). Waiver focuses exclusively on the conduct of the insurer, while estoppel 

focuses on the conduct of the insured in response to representations made by the insurer. 

Sykes, 384 Ill. App. 3d at 218; see also Nwidor, 2018 IL App (1st) 171378, ¶ 21 (“Waiver 

consists of an express or implied voluntary and intentional relinquishment of a known 

right. In contrast, estoppel refers to an abatement, by operation of law, of the insurer’s 

rights where it would be inequitable to permit their assertion.”)  Failure to raise a defense 

at the time the insurer becomes aware of it has been construed as a waiver. See Zurich 

Specialties London Ltd. v. Village of Bellwood, Ill., No. 07CV2171, 2011 WL 248444, at *14 

(N.D. Ill. Jan. 26, 2011) (insurer found to have waived right to contest sufficiency of notice 

because insurer did not inform insureds at the time that notice was defective); see also 

Sykes, 384 Ill. App. 3d at 219 (“If the insurance company is fully advised of the facts 

bearing on its policy defense and does not then insist on noncoverage but recognizes the 

continued validity of the policy by requiring the insured to go to the trouble and expense, 

if any, of preparing proofs of loss and related matter, an intention to waive the policy 

defense would follow.”); State Farm Mut. Auto. Ins. Co. v. Gray, 211 Ill. App. 3d 617, 620 

(1991) (“insurer may waive a policy defense by continuing under a policy when it knows, or 

in the exercise of ordinary diligence, could have known the facts in question giving rise to 

the defense”). 

Under what circumstances does the issuance of a reservation of rights letter require 
independent counsel? 

Under Illinois law, an insured is entitled to independent counsel when there is a conflict of 

interest between the interests of the insurer and the interests of the insured. Maryland 

Cas. Co. v. Peppers, 64 Ill. 2d 187, 198–99, 355 N.E.2d 24 (1976). For instance, courts have 

found a conflict where “the insurer’s interests would be furthered by providing a less than 
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vigorous defense to the allegations.” Country Mut. Ins. Co. v. Olsak, 391 Ill. App. 3d 295, 

302, 908 N.E.2d 1091 (2009); see also Am. Family Ins. Co. v. Westfield Ins. Co., 2011 IL App 

(4th) 110088, ¶¶22–23, 962 N.E.2d 993. An offer of independent counsel also is required 

where the underlying complaint alleges both negligence and an intentional tort, Maryland 

v. Peppers, 64 Ill. 2d at 196-99, where there is a potential for a punitive damage award that 

is far in excess of compensatory damages, Mobil Oil Corp. v. Maryland Casualty Co., 288 Ill. 

App. 3d 743, 756, 681 N.E.2d 552 (1997), where the underlying complaint alleges conduct 

occurring both during and outside the policy period, American Family Mutual Insurance 

Co. v. W.H. McNaughton Builders, Inc., 363 Ill. App. 3d 505, 513-14, 843 N.E.2d 492 (2006), 

where there is an issue of permissive use of a vehicle or agency, Murphy v. Urso, 88 Ill. 2d 

444, 430 N.E.2d 1079 (1981), where there is an issue of whether a party qualifies as an 

additional insured for liability arising out of the named insured’s work, Peppers 

Construction Co. v. Casualty Insurance Co., 145 Ill. App. 3d 516, 518-20, 495 N.E.2d 1183 

(1986), and where the insurer is obligated to provide a defense to multiple insureds who 

have adverse interests, Joseph T. Ryerson & Son, Inc. v. Travelers Indemnity Company of 

America, 2020 IL App (1st) 182491, ¶ 54. However, not every reservation of rights letter 

creates a conflict. See, e.g., Maneikis v. St. Paul Ins. Co. of Ill., 655 F.2d 818 (7th Cir. 1981) 

(Illinois law) (where claims are not “mutually exclusive theories of recovery,” insured is not 

entitled to independent counsel at the expense of the insurer); Stoneridge Dev. Co., Inc. v. 

Essex Ins. Co., 382 Ill. App. 3d 731, 747-48, 888 N.E.2d 633 (2008). Moreover, independent 

counsel is not required in every case where an insurer sends out a reservation of rights 

letter disclosing a conflict of interest: 

When an insurer defends a claim against its insured under a sufficient 

reservation of rights, the insured then can intelligently choose between retaining 

her own counsel, or accepting defense counsel provided by the insurer, and 

cannot so easily claim that it was prejudiced by the insurer’s conflict of interest. 

Bare notice of a reservation of rights is insufficient. The reservation of rights 

must specifically refer to the policy defense that may be asserted and to the 

potential conflict of interest…. If the insurer adequately informs the insured that 

it is proceeding under a reservation of rights, identifying the policy provisions 
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that may preclude coverage, and the insured accepts defense counsel provided 

by the insurer, then the insurer is not estopped from asserting policy defenses. 

Standard Mut. Ins. Co. v. Lay, 2013 IL 114617, ¶20. 

Typically, it is the retained defense counsel that advises the insured of the conflict 

(since it is the attorney that has the conflict—it cannot represent the interests of both the 

insured and the insurer). Allstate Ins. Co. v. Carioto, 194 Ill. App. 3d 767, 777, 551 N.E.2d 

382, 388 (1990); see also Maryland v. Peppers, 64 Ill. 2d at 196-99. However, since it is the 

insurer that may be estopped if the insured is not adequately advised of the conflict, the 

insurer should consider advising the insured of the conflict and its right to be defended by 

its selected counsel to be paid for by the insured. See Royal Ins. Co. v. Process Design 

Assocs., Inc., 221 Ill. App.3d 966, 973, 582 N.E.2d 1234, 1239 (2nd Dist. 1991). 

To whom must the insurer send the reservation of rights letter and to whom must the 
insurer send a copy? 

There is no authority in Illinois identifying proper or improper recipients of an insurer’s 

reservation of rights letter. However, at least one court has found that evidence of 

certified mailing is not required to establish that a reservation of rights letter was sent to 

multiple underlying defendant-insureds. See Allied Am. Ins. Co. v. Ayala, 247 Ill. App. 3d 

538, 548–50, 616 N.E.2d 1349 (1993) (rejecting insured’s argument that insurer failed to 

properly send all underlying defendants copies of reservation of rights letters, and thus 

was estopped from denying coverage; court relied on insurer’s testimony that copies of 

reservation of rights letter were provided to all underlying defendants, and that evidence 

of certified mailing not required). 

 

Are there any situations where a disclaimer is required as opposed to a reservation of 
rights? 

Under Illinois law, there are no situations where an insurer is required to issue a disclaimer 

of coverage as opposed to a reservation of rights.  Rather, Illinois courts have held that 

“when a complaint against the insured alleges facts within or potentially within the scope 
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of the policy coverage, the insurer taking the position that the complaint is not covered by 

the policy must defend the suit under a reservation of rights or seek a declaratory 

judgment that there is no coverage.”  State Farm Fire & Cas. Co. v. Martin, 186 Ill. 2d 367, 

371, 710 N.E.2d 1228, 1230–31 (1999); Clemmons v. Travelers Ins. Co., 88 Ill.2d 469, 475, 

430 N.E.2d 1104, 1107 (1981).   

Are there any other notable cases or issues regarding reservation of rights letters that 
are important to the law of this state? 

There are no other notable cases or issues regarding reservation of rights letters under 

Illinois law. 
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