
Writing a Reservation of Rights: A North American Compendium  ■ Indiana ■ 

 

 

Writing a Reservation of Rights:  

A North American Compendium 

Indiana 

By Brian S. Jones 

What statutes or regulations, if any, govern the drafting of a reservation of rights letter? 

No Indiana statute or regulation specifically governs the drafting of reservation of rights 

letters. Generally speaking, however, an insurer owes its insured a duty of good faith and 

fair dealing that arises from the statutory provisions of the Unfair Claims Settlement 

Practices Act (Ind. Code §27-4-1-4.5), which provides, in part, the following: 

§24-4-1-4.5. Unfair claim settlement practices. – 

§4.5. The following are unfair claim settlement practices: - 

… 

 (2) Failing to acknowledge and act reasonably promptly upon 

communications with respect to claims arising under insurance policies. 

 (3) Failing to adopt and implement reasonable standards for the prompt 

investigation of claims arising under insurance policies. 

 (4) Refusing to pay claims without conducting a reasonable investigation 

based upon all available information. 
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 (5) Failing to affirm or deny coverage of claims within a reasonable time 

after proof of loss statements have been completed. 

 (6) Not attempting in good faith to effectuate prompt, fair and equitable 

settlements of claims in which liability has become reasonably clear. 

… 

 (13) Failing to promptly settle claims, where liability has become reasonably 

clear, under one (1) portion of the insurance policy coverage in order to 

influence settlements under the other portions of the insurance policy 

coverage. 

 (14) Failing to promptly provide a reasonable explanation of the basis in the 

insurance policy in relation to the facts or applicable law for denial of a claim 

or for the offer of a compromise settlement. 

… 

What events necessitate an insurer to issue a reservation of rights letter? 

An insurer should issue a reservation of rights letter to preserve its ability to later deny 

coverage while still fulfilling its duty to defend its insured. In Indiana, when “an insurer’s 

independent investigation of the facts underlying a complaint against its insured reveals a 

claim patently outside of the risks covered by the policy, the insurer may properly refuse 

to defend.” Grinnell Mut. Reinsurance Co. v. Ault, 918 N.E.2d 619, 626 (Ind. Ct. App. 2009). 

An insurer that refuses to defend, however, “does so at its peril.” Newnam Mfg., Inc. v. 

Transcontinental Ins. Co., 871 N.E.2d 396, 401 (Ind. Ct. App. 2007). An insurer may protect 

its interest when it questions coverage by either: (1) filing a declaratory judgment action 

for a judicial determination of its obligations under the policy, or (2) hiring independent 

counsel and defending its insured under a reservation of rights. See Gallant Ins. Co. v. 

Wilkerson, 720 N.E. 2d 1223, 1227 (Ind. Ct. App. 1999); see also Safe Auto Ins. Co. v. Am. 

Family Mut. Ins. Co., 890 N.E.2d 737, 743 (Ind. Ct. App. 2008) (holding that insurer did not 

waive coverage defenses when it filed declaratory judgment action and hired independent 

counsel to defend insured under a reservation of rights). 
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What are the timing requirements for issuing a reservation of rights letter? 

No Indiana state court has determined specific timing requirements for issuing a 

reservation of rights letter. However, the United States District Court for the Northern 

District of Indiana has stated that “[a]s to the timing of a reservation of rights letter, once 

the insurer determines that it has a duty to defend, it should send the letter ‘prior to 

assuming the insured’s defense, or within a reasonable time thereafter.’” Harleysville Lake 

States Ins. Co. v. Granite Ridge Builders, Inc., No.1:06-CV-00397, 2008 WL 4935974, at *6 

(N.D. Ind. Nov. 17, 2008) (Report and Recommendation of Magistrate Judge Cosbey) 

(quoting Allan D. Windt, Insurance Claims & Disputes: Representation of Insurance 

Companies & Insureds §2.14 (5th ed. 2007)). 

Additionally, the Harleysville court recognized that in some cases, “an insurer may 

need additional time to analyze the existence of coverage….” Id. In such cases, the insurer 

should first send a general reservation of rights letter, and then send a supplemental letter 

as soon as the insurer determines its specific defenses. Id.; see also Snodgrass v. Baize, 405 

N.E.2d 48, 53 (Ind. Ct. App. 1980) (“The initial [reservation of rights] letter,… although 

somewhat tentative, was sufficient to inform the insured’s attorney of the insurer’s 

essential position. The second letter simply crystallized the matter. While a shorter interval 

between the two letters would have been preferable, the law firm’s and insurer’s actions 

were, in all other respects, a model to be followed in such situations.”). 

What information must be included in a reservation of rights letter? 

Indiana state courts have not given specific instructions regarding the information required 

to be provided in a reservation of rights letter. The most an Indiana state court has said is 

that notice of a defense under a reservation of rights must state the applicable policy 

language and the facts on which a potential denial of coverage may be based. Knight v. 

Ind. Ins. Co., 871 N.E.2d 357, 359-60 (Ind. Ct. App. 2007). 

The United States District Court for the Northern District of Indiana, however, has 

provided more specific guidance. In Harleysville, the Magistrate Judge’s Report and 

Recommendation examined secondary sources discussing the purpose and content of 



Writing a Reservation of Rights: A North American Compendium  ■ Indiana ■ 

reservation of rights letters, and based on those sources, outlined the following guidance 

for insurers: 

• Set out every reason the insurer is aware, or should be aware, as to why the 

insured might not be entitled to coverage; 

• Avoid general statements that purport to reserve all rights the insurer might 

have under its policy; 

• Quote all relevant policy language and all of the coverage defenses upon 

which the insurer is relying; 

• Avoid ambiguity, which means including: 

• a specific identification of the policy at issue; 

• a description of the claims or allegations in the complaint, including 

details of the facts known at that time; 

• cite and quote each policy provision forming the basis of the insurer’s 

coverage defenses, including an explanation why each provision could 

cause denial of coverage; 

• specifically reserve the right to change coverage positions and to assert 

defenses based on policy provisions, even those not specifically set forth 

in the letter; 

• a detailed explanation of the investigation that will be undertaken to 

determine the insurer’s ultimate coverage decision, and when that 

decision should be expected; and 

• an advisement of any issues that actually or potentially give rise to a 

conflict of interest between insurer and insured. 

Harleysville, 2008 WL 4935974. 

But what about situations where an insurer sends a general reservation of rights letter 

and then follows up with a supplemental letter once it learns of its specific defenses? 

Under those circumstances, a court will examine the totality of the circumstances to 
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determine whether the insurer’s communications achieved the express purpose of a 

reservation of rights letter. Id. 

What specific statutory or regulatory language must be included in a reservation of 
rights letter? 

Because no Indiana statute or regulation governs reservation of rights letters, there is no 

specific statutory or regulatory language that must be included in a letter. 

May an insurer reserve the right to seek reimbursement of defense or indemnity 
payments? 

Indiana state and federal courts have not addressed this issue directly. The closest 

statement from an Indiana court came in Allianz Insurance Co. v. Guidant Corp., which 

stated that if an “insurer secures a declaratory judgment that, as a matter of law, coverage 

does not exist, [the insurer] is free to disassociate itself from the case and seek 

reimbursement for its expenses incurred up to that point in time.” 884 N.E.2d 405, 419 

(Ind. Ct. App. 2008). The insurer in Allianz, however, had not issued a reservation of rights 

letter, so it is unclear whether Indiana requires insurers to expressly reserve the right to 

seek reimbursement in reservation of rights letters. In light of that uncertainty, insurers 

should expressly reserve the right to seek reimbursement in their reservation of rights 

letters to ensure that the insurer’s position is communicated clearly to the insured. 

More recently, an Indiana federal court reminded insurers that any reservation of the 

right to seek reimbursement must be tied to language in the policy because the right to 

reimbursement is contractual. See Selective Ins. Co. of Am. v. Smiley Body Shop, Inc., 260 F. 

Supp.3d 1023, 1033 (S.D. Ind. 2017) (stating that while “there do not appear to be any 

reported cases applying Indiana law to this issue, other courts have found that an insurer 

does not have a right to recoup fees it pays under a duty to defend after resolution of the 

underlying litigation absent a policy provision allowing it to do so.”) (internal citations 

omitted). 
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What are the consequences of not issuing a proper reservation of rights letter? 

As discussed above, Indiana state courts have not definitively stated what constitutes a 

“proper” reservation of rights letter. But Indiana courts have identified the substantial 

risks to insurers who do not issue reservation of rights letters as well as public policy 

favoring insureds in such situations. Lafayette Life Ins. Co. v. Arch Ins. Co., 784 F. Supp. 2d 

1034, 1045 (N.D. Ind. 2011); Tri-Etch, Inc. v. Cincinnati Ins. Co., 909 N.E.2d 997, 1001 (Ind. 

2009); Grinnell, 918 N.E.2d at 625. An insurer that defends a claim without a reservation of 

rights and loses risks losing not only its right to raise a defense of non-coverage, but can 

also be prevented from raising any policy defense. Wilkerson, 720 N.E.2d at 1227. “To 

allow an insurer to defend its insured without a reservation of rights and subsequently 

raise a policy defense would subvert the very function for which proceedings supplemental 

were created.” Ill. Founders Ins. Co. v. Horace Mann Ins. Co., 738 N.E.2d 705, 708 (Ind. Ct. 

App. 2000). An insured would suffer prejudice if the insurer was permitted to defend the 

insured against the underlying claim, while also “formulating policy defenses to deny 

coverage. It would also waste the time of the courts and the litigants to go through a trial 

expected to be dispositive only then to discover the insurer is claiming a second bite at the 

apple in the form of a policy defense.” Id. 

The primary risk of failing to defend an insured under a reservation of rights is that the 

insurer may be estopped from later raising the defense of non-coverage. Courts, however, 

sometimes use the terms “estoppel” and “waiver” interchangeably. In Indiana, waiver is 

the intentional relinquishment by a party of a known right and must usually be predicated 

on the full knowledge of all of the facts. See United Servs. Auto. Ass’n v. Caplin, 656 N.E.2d 

1159, 1163 (Ind. Ct. App. 1995); State Farm Mut. Auto Ins. Co. v. Phillips, 2 N.E.2d 989, 993 

(Ind. 1936). Estoppel, on the other hand, “refers to an insurance company’s preclusion 

from asserting its rights under a policy or an abatement of those rights and privileges 

where it would be inequitable to permit the assertion of rights.” Am. Fire & Cas. Co. v. 

Roller, No. 29A05-0511-CV-681, 2007 WL 1139422, at *4 (Ind. Ct. App. 2007), vacated, in 

rap 58(a) (citing Emp’rs Ins. Co. of Wausau v. Recticel Foam Corp., 716 N.E.2d 1015, 1028 

(Ind. Ct. App. 1999)). The elements of estoppel are “the misleading of a party entitled to 

rely on the acts or statements in question and a consequent change of position to his 
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detriment.” Caplin, 656 N.E.2d at 1163. And though waiver and estoppel have distinct 

meanings, they are often used synonymously in the insurance context. Id. at 1162. In any 

event, these doctrines “prevent insurers from raising coverage defenses not properly 

reserved.” Harleysville, 2008 WL 4935974, at *10. 

As such, if an “insurance company assumes the defense of an action against its insured, 

without reservation of rights, and with knowledge of facts which would have permitted it 

to deny coverage, it may be estopped from subsequently raising the defense of non-

coverage.” Hermitage Ins. Co. v. Saltz, 698 N.E.2d 856, 859 (Ind. Ct. App. 1998); see also 

Founders Ins. Co. v. Olivares, 894 N.E.2d 586 (Ind. Ct. App. 2008); Roller, 2007 WL 1139422, 

at *4; Transcon. Ins. Co. v. J.L. Manta, 714 N.E.2d 1277 (Ind. Ct. App. 1999). To determine 

whether an insurer is estopped from asserting the defense of non-coverage, a court must 

consider whether (1) the insurer had sufficient knowledge of facts that would have 

permitted it to deny coverage; (2) the insurer assumed the defense of the insured without 

issuing an effective reservation of rights letter; and (3) the insured suffered some type of 

harm or prejudice. Olivares, 894 N.E.2d at 593. Upon a showing of these three factors, the 

insurer loses its right to raise a non-coverage defense. 

Further, an insurer that erroneously denies coverage without a reservation of rights 

letter “will be estopped from challenging the insured’s handling of the underlying case, will 

be held liable for costs of defense and settlement [or] judgment up to policy limits, and 

may also be held liable for punitive damages for bad faith denial of claims” under Indiana 

law. Armstrong Cleaners, Inc. v. Erie Ins. Exch., 364 F. Supp. 2d 797, 805 (S.D. Ind. 2005); 

see also HemoCleanse, Inc. v. Philadelphia Indem. Ins. Co., 831 N.E.2d 259, 264 (Ind. Ct. 

App. 2005) (holding an insurer that wrongfully denies coverage, knowing there is no 

rational, principled basis for doing so, has breached its duty of good faith and fair dealing). 

Otherwise, if an insurer issues a proper reservation of rights letter and defends its 

insured under that reservation of rights, the insurer’s right to challenge the extent of 

coverage is preserved and cannot be estopped by a judgment in the underlying action. 

State Farm Mut. Auto. Ins. Co. v. Glasgow, 478 N.E.2d 918, 923 (Ind. Ct. App. 1985); see 

also Armstrong, 364 F. Supp. 2d at 806. 
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Under what circumstances does the issuance of a reservation of rights letter require 
independent counsel? 

The issuance of a reservation of rights letter, standing alone, has not been held to require 

independent counsel. Rather, independent counsel is required where there is a significant 

risk of a conflict of interest between the insurer and the insured resulting from the 

reservation of rights letter. Armstrong Cleaners, Inc. v. Erie Ins. Exch., 364 F. Supp. 2d 797, 

807 (S.D. Ind. 2005). As the Armstrong court observed, “not every reservation of rights 

poses a conflict for defense counsel. If the coverage dispute turns on issues that are 

independent of the issues in the underlying lawsuit, one lawyer selected by the insurer can 

handle the underlying litigation, and the insured and insurer can resolve the coverage 

dispute separately.” Id. 

The circumstances that might satisfy the “significant risk” standard are too numerous 

and hypothetical for an effective discussion here. But the Armstrong court summarized the 

operative principle by stating: “If there is a reasonable possibility that the manner in which 

the insured is defended could affect the outcome of the insurer’s coverage dispute, then 

the conflict may be sufficient to require the insurer to pay for counsel of the insured’s 

choice. Evaluating that risk requires close attention to the details of the underlying 

litigation. The court must then make a reasonable judgment about whether there is a 

significant risk that the attorney selected by the insurance company will have the 

representation of the insureds significantly impaired by the attorney’s relationship with 

the insurer.” Id. at 808. 

But even where independent counsel is required, that does not relieve an insurer of 

the responsibility of providing for the defense of the insured. All-Star Ins. Corp. v. Steel Bar, 

Inc., 324 F. Supp. 160, 164–65 (N.D. Ind. 1971). “Instead, the insurer must either provide 

an independent attorney to represent the insured or pay for the cost of defense incurred 

by the insured hiring an attorney of his [or her] own choice.” Id. at 165. 
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To whom must the insurer send the reservation of rights letter and to whom must the 
insurer send a copy? 

An insurer is only required to send the reservation of rights letter to the insured. 

Snodgrass, 405 N.E.2d at 53. An insurer is not required to give notice of its reservation of 

rights to the party allegedly injured by its insured. Id. Indiana courts have not addressed 

whether additional insureds or brokers should receive copies of reservation of rights 

letters. 

Are there any situations where a disclaimer is required as opposed to a reservation of 
rights?  

No Indiana case has stated whether situations exist requiring a disclaimer as opposed to a 

reservation of rights. 

Are there any other notable cases or issues regarding reservation of rights letters that 
are important to the law of this state? 

None other than those previously stated. 
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