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What statutes or regulations, if any, govern the drafting of a reservation of rights letter? 

Kentucky does not have specific administrative regulations or statutes governing the 

contents of reservation of rights letters. Kentucky does, however, have specific regulations 

providing for the time by which an insurer must make a determination as to the 

applicability of coverage (806 Ky. Admin. Regs. 12:095 (2006)), and specific statutes 

defining bad faith by an insurer, including the timeliness of making a determination as to 

coverage (Ky. Rev. Stat. Ann. §§ 304.12-230 to -235 (LexisNexis 2008)). 

What events necessitate an insurer to issue a reservation of rights letter? 

Under Kentucky law, “[t]he insurer has a duty to defend if there is any allegation which 

potentially, possibly or might come within the coverage [terms] of the [insurance] policy.” 

James Graham Brown Found., Inc. v. St. Paul Fire & Marine Ins. Co., 814 S.W.2d 273, 279 
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(Ky. 1991) (citations omitted). If the insurer believes there is no coverage, it has two 

options: the first is “to defend the claim anyway, while preserving by a reservation of 

rights letter its right to challenge the coverage at a later date;” the second “is to elect not 

to defend.” Aetna Cas. & Sur. Co. v. Commonwealth, 179 S.W.3d 830, 841 (Ky. 2005). 

If, however, the insurer chooses not to defend the claim and coverage is later 

determined to be applicable, the insurer will be liable for “‘all damages naturally flowing 

from’ the failure to provide a defense.” Id. (quoting Eskridge v. Educator & Exec. Insurers, 

Inc., 677 S.W.2d 887, 889 (Ky. 1984)); LM Ins. Corp. v. Canal Ins. Co., No. 11-81-KSF, 2012 

U.S. Dist. Lexis 39214 (E.D. Ky. Mar. 22, 2012) (citations omitted). These damages may 

include “reimbursement of defense costs and expenses if the insured hires his own lawyer, 

and in some instances, the amount of a default judgment, if he does not.” Aetna Cas. & 

Sur. Co., 179 S.W.3d at 841; Grimes v. Nationwide Mut. Ins. Co., 705 S.W.2d 926, 932 (Ky. 

Ct. App. 1985). Given the potential adverse consequences of a complete denial of 

coverage, most insurers defend under a reservation of rights and seek a determination of 

coverage in a separate declaratory judgment action. It should be noted, however, that “an 

insured is not required to accept a defense offered by the insurer under a reservation of 

rights” and may proceed to judgment, subjecting the insurer to liability if it does not seek a 

determination as to the applicability of coverage. Med. Protective Co. v. Davis, 581 S.W.2d 

25, 26 (Ky. Ct. App. 1979) (citations omitted). 

What are the timing requirements for issuing a reservation of rights letter? 

The failure “to promptly provide a reasonable explanation of the basis in the insurance 

policy in relation to the facts or applicable law for denial of a claim or for the offer of a 

compromise settlement” constitutes an unfair claim settlement practice under Kentucky 

law. Ky. Rev. Stat. Ann. §304.12-230(14) (LexisNexis 2008). An insurer must, either in 

writing or verbally, acknowledge any proof of loss within fifteen (15) days of its notification 

of the claim and must respond to all communication by an insured within the same time 

period. See 806 Ky. Admin. Regs. 12:095(5) (2006). Further, an insurer must affirm or deny 

coverage within a reasonable time after its receipt of the notification of claim. See 806 Ky. 



 

Writing a Reservation of Rights: A North American Compendium  ■ Kentucky ■  

Admin. Regs. 12:095(6). If more time is needed to investigate a claim, the insurer must 

notify the insured of that fact within thirty (30) days of its receipt of a proof of loss. See 

806 Ky. Admin. Regs. 12:095(6)(b)(a). If additional time is needed beyond the initial thirty 

(30) days, the insurer must notify the insured within forty-five (45) days from the initial 

notification and “every forty-five (45) calendar days thereafter, send to the [insured] a 

letter stating the reasons additional time is needed for investigation.” 806 Ky. Admin. Regs. 

12:095(6)(b)(2)(b); see also Ky. Rev. Stat. Ann. §304.12-230(14). Any reservation of rights 

letter should be issued in accordance with these time limits. 

What information must be included in a reservation of rights letter? 

Kentucky courts have not addressed specifically what language must be contained in a 

reservation of rights letter. Under Kentucky law, however, an insurer must “give 

unequivocal notice that it is defending the action under a reservation of all defenses which 

it may have by reason of the policy provisions.” W. Farm Bureau Mut. Ins. Co. v. Danville 

Constr. Co., 463 S.W.2d 125, 127 (Ky. 1971) (citations omitted). The reservation of rights 

correspondence must be explicit and set forth the rationale for the determination that 

coverage is not, or may not be, applicable. See generally Aetna Cas. & Sur. Co. v. 

Commonwealth, 179 S.W.3d 830, 841 (Ky. 2005). However, the terminology used in the 

letter “does not override the clear, unambiguous terms contained in the policy itself.” 

Cincinnati Ins. Co. v. Motorists Mut. Ins. Co., 306 S.W.3d 69, 74 n.12 (Ky. 2010). 

Given these requirements, Kentucky insurers typically include all applicable defenses in 

law or fact as part of any reservation of rights letter, including the recitation of specific 

policy language, a summary of known facts, how those facts apply to the specific policy 

provisions, and a general statement reserving the rights for a coverage determination via a 

separate action. 
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What specific statutory or regulatory language must be included in a reservation of 
rights letter? 

Kentucky does not have specific insurance regulations setting forth what must be 

contained in a reservation of rights letter or requiring that specific regulatory/statutory 

language be included as part of the letter. Rather, as noted above, Kentucky requires an 

insurer to “give unequivocal notice that it is defending the action under a reservation of all 

defenses which it may have by reason of the policy provisions.” W. Farm Bureau Mut. Ins. 

Co. v. Danville Constr. Co., 463 S.W.2d 125, 127 (Ky. 1971) (citations omitted). 

May an insurer reserve the right to seek reimbursement of defense or indemnity 
payments? 

Kentucky courts have not yet addressed the issue of whether an insurer may reserve the 

right to seek reimbursement of defense or indemnity payments from its insured. However, 

the Court of Appeals for the Sixth Circuit has opined that Kentucky would follow the 

majority rule of other jurisdictions, allowing an insurer to unilaterally reserve the right to 

seek reimbursement for indemnity payments in the event that it is determined that the 

claim was not, in fact, covered by the policy. Travelers Prop. Cas. Co. of Am. v. Hillerich & 

Bradsby Co., 598 F.3d 257, 269 (6th Cir. 2010). In Hillerich & Bradsby Co., the court 

explained that a right to reimbursement arises under an implied-in-fact contract theory, 

which allows an insurer to seek reimbursement when “‘(1) the insurer has timely asserted 

a reservation of rights; (2) the insurer has notified the insured of its intent to seek 

reimbursement; and (3) the insured has meaningful control of the defense and negotiation 

process.’” Id. at 268 (quoting Travelers Prop. Cas. Co. of Am. v. Hillerich & Bradsby Co., No. 

3:05-CV-533-H, 2006 U.S. Dist. Lexis 62016, at *8 (W.D. Ky. Aug. 28, 2006). The Sixth Circuit 

noted that “[a]llowing insurers to reserve a right to seek reimbursement in at least some 

limited circumstances where it is done expressly and where the insured retains meaningful 

control over the defense encourages settlements when coverage is uncertain, while not 

permitting unjust enrichment to the insured who demands settlement but refuses to 

recognize a right to reimbursement.” Id. at 269. 
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Likewise, the United States District Court for the Western District of Kentucky has 

determined that an insurer similarly may recoup defense costs from its insured if it is later 

determined that the insurer did not have a duty to defend, provided that the parties had 

expressly agreed through a reservation of rights that the insurer had such a 

reimbursement right. Emp’rs Reinsurance Corp. v. Mut. Ins. Co., No. 3:05-CV-556-S, 2006 

U.S. Dist. Lexis 73472, at *11-12 (W.D. Ky. Sept. 22, 2006). Although acknowledging that no 

Kentucky court has addressed the issue, the district court was influenced by the Sixth 

Circuit’s decision in United National Insurance Co. v. SST Fitness Corp., 309 F.3d 914, 918-

19 (6th Cir. 2002), in which the court applied Ohio law to find that insurers may recoup 

defense costs where the parties have expressly agreed through a reservation of rights that 

the insurer has the right to recoup its defense costs if coverage is later found not to exist. 

The district court in Employers Reinsurance found that by acquiescing to the defense 

provided by the insurers, the insured assented to the insurers’ reservation of rights, and 

therefore the insurers could recoup their defense costs. 2006 U.S. Dist. Lexis 73472, at 

*12. 

What are the consequences of not issuing a proper reservation of rights letter? 

If an insurer does not issue a proper reservation of rights letter, it may be estopped from 

later contending that it owes neither a duty to defend nor a duty to indemnify. “As a 

general rule when an insurer undertakes to defend an insured with knowledge that the 

policy does not make it liable for any loss, the insurer is estopped to deny liability.” Hood v. 

Coldway Carriers, Inc., 405 S.W.2d 672, 673 (Ky. 1965) (citations omitted). Where an 

insurance company undertakes a defense on behalf of its insured, “the loss of the right by 

the insured to control and manage the case is itself a prejudice” which will estop the 

insurer from thereafter denying liability under the policy. Am. Cas. Co. of Reading, Pa. v. 

Shely, 234 S.W.2d 303, 305 (Ky. 1950). “‘In order to prevent the waiver from taking effect, 

it is necessary that the insurer promptly give unequivocal notice that it is defending the 

action under a reservation of all defenses which it may have by reason of the policy 

provisions.’” W. Farm Bureau Mut. Ins. Co. v. Danville Const. Co., 463 S.W.2d 125, 127 (Ky. 



 

Writing a Reservation of Rights: A North American Compendium  ■ Kentucky ■  

1971) (quoting Beam v. State Farm Mut. Auto. Ins. Co., 269 F.2d 151, 155 (6th Cir. 1959) 

(internal citations omitted)). 

However, an insurer “is not estopped from withdrawing from the defense of an action 

‘if its action does not result in any prejudice to the [putative] insured.’” Cincinnati Ins. Co. 

v. Vance, 730 S.W.2d 521, 523 (Ky. 1987) (quoting Universal Underwriters Ins. Co. v. 

Travelers Ins. Co., 451 S.W.2d 616, 622 (Ky. 1970)). Whether the insured has suffered 

prejudice as a result of the failure to issue a reservation of rights letter is determined on a 

case-by-case basis. For example, in Western Casualty & Surety Co. v. City of Frankfort, the 

court held that the insurer was not estopped from denying coverage when it issued its 

reservation of rights letter eight days after filing an answer on behalf of its insured. 516 

S.W.2d 859, 860-61 (Ky. 1974). 

Issuing a late reservation of rights may even broaden the scope of coverage. The Court 

of Appeals of Kentucky has held that an insurer’s failure to reserve rights for over two 

years waived all coverage defenses and enlarged the scope of coverage under the policy. 

Ohio Cas. Ins. Co. v. Wellington Place Council of Co-Owners Homeowners Ass’n, Inc., 2014 

WL 97395 (Ky. Ct. App. Jan. 10, 2014). The trial court held that the insurer waived its 

position of no coverage by failing to reserve rights for over two years after it received 

notice of the claim. The appellate court affirmed, holding that a failure to reserve rights 

can broaden the scope of coverage under a CGL policy.  

Issuing an improper reservation of rights may also expose the insurer to a claim of bad 

faith under Kentucky law. Although the Kentucky Supreme Court held in Guaranty National 

Ins. Co. v. George that an insurer did not act in bad faith by issuing a reservation of rights 

and filing a declaratory judgment action on the coverage issue, the court explicitly left the 

door open for such a possibility in extreme circumstances “where an insurer could abuse 

its legal prerogative in requesting a court to determine coverage issues.” 953 S.W.2d 946, 

949 (Ky. 1997); see also Progressive N. Ins. Co. v. Marsh, No. 5:05-517-JMH, 2006 U.S. Dist. 

Lexis 75970, at *6 (E.D. Ky. Oct. 18, 2006) (denying a motion to dismiss the insured’s 

counterclaim for violations of the Unfair Claims Settlement Practices Act against the 
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insurer who had filed the declaratory judgment action to determine coverage issues 

because Kentucky had not absolutely ruled out an action for bad faith under the 

circumstances). In fact, in Indiana Ins. Company v. Demetre, 527 S.W.3d 12 (Ky. 2017), 

Kentucky's highest court held that the insurer in an environmental impact claim had acted 

in bad faith despite the fact that the insurer had defended under a reservation of rights 

and had eventually paid the claim. 

Under what circumstances does the issuance of a reservation of rights letter require 
independent counsel? 

Kentucky courts have not directly addressed whether or under what circumstances the 

issuance of a reservation of rights letter would require that the insured have the right to 

appoint independent counsel. However, the Kentucky Bar Association (“KBA”) has issued 

some guidance to attorneys practicing insurance defense regarding their ethical 

obligations to an insured when the insurer is defending pursuant to a reservation of rights. 

The KBA has described the relationship between the insurer, the insured, and the 

attorney (who is retained by the insurer to represent the insured) as a tripartite 

relationship. In the tripartite relationship, the attorney’s client is the insured, not the 

insurer. KBA E-378 (1995). When the insurer provides a defense under a reservation of 

rights, there exists the possibility of an impermissible conflict of interest. KBA E-410 

(1999). In such a situation, the attorney must analyze the situation under KRPC 1.7(b), the 

general conflict of interest rule. Id. If the representation of the client may be materially 

limited by the attorney’s responsibilities to the insurer, the attorney may not represent 

the insured unless the attorney “reasonably believes the representation will not be 

adversely affected” and the insured consents after consultation. KRPC 1.7(b). However, an 

attorney cannot properly ask for such an agreement or provide representation on the 

basis of the client’s consent if “a disinterested lawyer would conclude that the client 

should not agree to the representation under the circumstances.” Comment 4 to KRPC 1.7. 

“In applying this rule, the attorney must consider his or her relationship with the 

[i]nsurer as well as the reason for the reservation of rights to decide whether the client’s 
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representation ‘may be materially limited.’” KBA E-410 (quoting KRPC 1.7(b)). Insurers 

issue reservations of rights for several reasons: when the recovery against the insured may 

exceed the policy limits; when the plaintiff asserts multiple claims against the insured, one 

or more of which may not be covered by the policy; when no coverage is due because of 

the nature of the claim or the facts; or because of a misstatement on the application for 

insurance. Id. For some of these reasons, the attorney may properly conclude that the 

representation of the insured would not be materially limited. Id. However, if the reason 

for the reservation of rights involves facts and theories to be developed in the matter in 

which the attorney represents the insured, then the attorney may have a conflict of 

interest that cannot be waived by the insured client. Id. In such a situation, independent 

counsel may be required pursuant to the rules of professional conduct. Id. 

An attorney who does defend an insured under a reservation of rights must be careful 

to protect the rights and confidences of the insured. KBA E-410. “While the client may 

consent generally to the sharing of information with the Insurer, the Insured must be 

specifically consulted with regard to any information that is injurious to the client and, in 

particular, injurious to the Insured’s rights in the potential coverage dispute.” Id. “The 

attorney must be cautious that the inability to share information creates a division of 

loyalty for the attorney such that KRPC 1.7(b) would prohibit continued representation.” 

Id. 

Additionally, if the insurer who is defending under a reservation of rights files an action 

for a declaration of rights against the insured, the attorney representing the insured in the 

underlying action cannot participate as counsel for the insurer. KBA E-410. Such 

representation would violate KRPC 1.7(a), which prohibits an attorney from representing a 

client if the representation of the client would be directly adverse to another client. The 

insured cannot be asked to consent to the attorney’s representation of the insurer in the 

declaration of rights action. KBA E-410. Further, the attorney cannot represent that 

insured in the declaration of rights action because the representation would put the 
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attorney in an impermissible situation of litigating the coverage issue against the insurer 

who is paying the attorney’s fees in the underlying action. Id. 

To whom must the insurer send the reservation of rights letter and to whom must the 
insurer send a copy? 

Kentucky courts have not frequently addressed to whom a reservation of rights letter must 

be sent. There is no express statutory, regulatory or common law requirement mandating 

the specific content or the recipients of a reservation of rights letter. However, “[a]n 

insurer’s notice of reservation of rights must fairly inform the insured of the insurer’s 

position.” 14 Lee R. Russ & Thomas F. Segalla, Couch on Ins. §202:47 (3d. ed. 1995). 

Because notice is essential to an effective reservation of rights, the reservation of rights 

letter must be sent expressly to the individual(s) whom the insurer is offering to defend 

under a reservation of rights. If the specific individual does not receive adequate notice 

that the insurer is defending under a reservation of rights, the insurer may be estopped 

from later denying coverage, as discussed supra. Id. at §202:44 (“In the event that the 

validity of an insurer’s notice of reservation of its rights is questioned, it may be necessary 

to show that the insured was prejudiced thereby in order to estop the insurer from 

asserting its policy defenses.”). 

In Knox-Tenn Rental Co. v. Home Ins. Co., the Court of Appeals for the Sixth Circuit 

concluded, without citing to any Tennessee law, that where a reservation of rights letter 

was sent to the insured’s employer and there was no evidence to suggest that the 

employee was aware of the reservation of rights letter, the insurer was estopped from 

denying coverage for a judgment against the insured’s employee. 2 F.3d 678, 682 (6th Cir. 

1993). However, in Ky. Farm Bureau Mut. Ins. Co. v. Harp, the court held that a reservation 

of rights letter that was sent to a named insured, but which was not sent to an omnibus 

insured, was sufficient to preserve its coverage defenses with regard to both insureds 

“where the named insured and the additional insured are sued jointly, as here.” 423 

S.W.2d 233, 235 (Ky. 1967). 
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Therefore, although an insurer might address its reservation of rights letter to the 

named insured, it would be prudent for the insurer to at least send a copy of the 

reservation of rights letter to each insured (whether a named insured, omnibus insured, or 

additional insured) who may be affected by the reservation of rights. 

Although there is no requirement that the reservation of rights letter be sent to the 

underlying plaintiff, plaintiff’s counsel frequently requests copies of any applicable 

insurance policies and reservation of rights letters during the course of discovery. There is 

no precedent in Kentucky regarding whether a reservation of rights letter issued to an 

insured is discoverable in the underlying tort litigation. Pursuant to Kentucky law, a 

plaintiff cannot bring a “direct action” against an insurer for injuries caused by the insured 

tortfeasor until the plaintiff has been awarded a judgment against the insured, or unless 

the insured is bankrupt or insolvent. Cuppy v. Gen. Accident Fire & Life Assurance Corp., 

378 S.W.2d 629, 632 (Ky. 1964); State Auto. Mut. Ins. Co. v. Empire Fire & Marine Ins. Co., 

808 S.W.2d 805, 807-08 (Ky. 1991). Therefore, arguably, whether or not the insurer is 

providing a defense pursuant to a reservation of rights should be irrelevant and non-

discoverable, at least during the litigation of the underlying action. 

Kentucky courts have not yet addressed whether the underlying plaintiff would be a 

necessary party to an action for declaratory judgment between an insurer and an insured 

regarding coverage, or whether the underlying plaintiff would be estopped from re-

litigating the coverage dispute if he or she was not also made a party to the declaratory 

judgment action. Therefore, it may be prudent in some circumstances for the insurer and 

the insured to make the underlying plaintiff aware of any coverage disputes, although they 

are not required to disclose this information pursuant to Kentucky precedent. 

Are there any situations where a disclaimer is required as opposed to a reservation of 
rights? 

Kentucky courts have not provided any guidance on this question. However, Kentucky 

courts tend to follow the majority view, and therefore would likely hold that an insurer 

may send a denial letter disclaiming coverage or defend under a reservation of rights but 
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may not do both simultaneously. See Northland Ins. Co. v. Guardsman Products, Inc., 141 

F.3d 612, 620, (6th Cir. 1998); Hoover v. Maxum Indem. Co., 730 S.E.2d 413 (Ga. 2012); 

Pendleton v. Pan Am. Fire & Cas. Co., 317 F.2d 96, 99 (10th Cir. 1963), order amended, 326 

F.2d 760 (10th Cir. 1964); Commercial Union Ins. Co. v. Roxborough Village Joint Venture, 

944 F. Supp. 827, 837 (D. Colo. 1996); Steptore v. Masco Const. Co., Inc., 643 So. 2d 1213, 

1216 (La. 1994); American Fidelity Co. v. Kerr, 416 A.2d 163, 165 (Vt. 1980). 

Are there any other notable cases or issues regarding reservation of rights letters that 
are important to the law of this state? 

In Kentucky, an insured is not required to accept a defense offered by the insurer under a 

reservation of rights. Med. Protective Co. of Fort Wayne, Indiana v. Davis, 581 S.W.2d 25, 

26 (Ky. Ct. App. 1979) (citations omitted).  As stated by the court, “when the insurer 

reserves a right to assert its nonliability for payment there is little or no reason to require 

the insured to surrender defense of the claim to a company which asserts that it has no 

obligation to satisfy the claim.” Id. In such a situation, the insured may refuse the 

proffered defense and conduct his or her own defense at his or her own expense. Id. 

However, the insurer will be bound by the results of the insured’s defense (good or bad) 

absent a finding that the insured acted fraudulently or collusively in defending (or failing to 

defend) the claim. Id. at 25-27. Therefore, if the insured elects to defend himself, herself, 

or itself, and it is later determined that the insurer owed coverage, the insurer will be 

bound by any settlement reached by the insured or any judgment entered against the 

insured. On the other hand, an insurer is not required to issue a reservation of rights letter 

or to defend an insured under a reservation of rights to preserve its coverage defenses. 

The insurer may simply deny coverage before any prejudice to the insured occurs, and 

then litigate the coverage issues at the conclusion of the underlying tort litigation, at its 

own risk. Cincinnati Ins. Co. v. Vance, 730 S.W.2d 521, 524 (Ky. 1987). 
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