GOP Sets Sights On COVID-19 Biz
Immunity In Relief Bill

By Y. Peter Kang
Law360 (July 27, 2020, 9:57 PM EDT) -- As part of a $1 trillion coronavirus relief package
unveiled Monday, GOP lawmakers floated a bill that would erect significant legal barriers for

individuals wishing to sue over COVID-19 infections and deaths, requiring plaintiffs to prove
both gross negligence and a failure to comply with public health guidelines.

GOP lawmakers on Monday unveiled a $1 trillion coronavirus relief package that included a liability shield for
businesses, which Senate Majority Leader Mitch McConnell has previously called a "red line" issue. (AP Photo/Susan
Walsh)

Senate Majority Leader Mitch McConnell in recent months has described the liability shield
for businesses and health care providers as a "red line" issue for the next relief package.
The bill, dubbed the Safe to Work Act, contains five primary hurdles for workers, customers
and patients wishing to sue businesses and health care providers over coronavirus-related
injuries.

Under the proposal, all coronavirus-related personal injury and medical malpractice suits
will fall under the jurisdiction of federal courts. The bill would also require plaintiffs to not
only establish a business was grossly negligent or engaged in willful misconduct, but also
that it failed to make "reasonable efforts” to comply with applicable public health guidelines.
In addition, all such cases would be subject to limitations on nhoneconomic damages such
as pain and suffering.

McConnell said Monday the proposed liability protections will allow employers, health care
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providers and schools to spend the next few months "actually reopening rather than fighting
for their lives against frivolous lawsuits."

The Kentucky Republican added, "We'll preserve accountability in the event of gross
negligence or intentional misconduct, but we are not going to let trial lawyers throw a party
on the backs of the front-line workers and institutions who fought this new enemy on the
front lines."

But advocacy groups representing workers, consumers and plaintiffs attorneys
have criticized the prospect of a liability shield for businesses, saying the proposal is
"morally reprehensible™ and could cause an increase in infections.

If businesses know they can't be sued over coronavirus-related infections, they will have no
incentive to implement proper COVID-19 safety protocols, according to Robert Weissman,
president of nonprofit consumer advocacy group Public Citizen.

"There is a certainty that if this proposal moves forward, there will be more needless
endangerment of workers," Weissman said during a July 20 call with reporters. "The
deterrent effect of these lawsuits ... can't be overstated."

However, pro-business lobbying groups said Monday a liability shield could help smaller
and medium-size businesses stay afloat.

Gross Negligence Standard
The Republican bill would require a plaintiff to establish gross negligence defined as a

"conscious, voluntary act or omission in reckless disregard" of a duty of care. Nearly every
state among the dozen or so that have passed some form of COVID-19 immunity, by law or

executive order, has provided the caveat that cases of gross negligence aren't covered.

While some plaintiffs attorneys have said the gross negligence standard is too high a bar to
prove for most cases, some lawyers specializing in nursing home negligence say the higher
standard can be overcome. The pandemic has continued to ravage U.S. nursing homes,
causing more than 38,000 deaths, according to government data.

"There is still exposure for nursing homes," Tara Devine of Salvi Schostok & Pritchard PC,
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an lllinois-based attorney specializing in nursing home negligence cases, said earlier this
month. "Do | like the fact that we have to prove a higher standard? Of course not. But it's
not impossible. After doing a thorough investigation that shows a nursing home was
negligent and a patient died, | think they can and should be held responsible for that."

Compliance With Public Health Guidelines

Monday's proposal states that not only does a plaintiff have to establish that a business or
health care provider was grossly negligent, but also that it did not make "reasonable efforts"
to comply with applicable federal or state public health guidance. This means a grossly
negligent defendant can possibly escape liability if it can establish it simply tried, but failed,
to comply with coronavirus safety measures.

Public Citizen's Weissman said this is problematic because safety standards issued by
federal agencies such as the Centers for Disease Control and Prevention make clear they

are only recommendations, not mandates.

"They do give some general guidance on what employers or businesses should do, but the
key elements of those guidelines are recommendations,” he said. "You don't actually have
to do the thing that the CDC is talking about to be in compliance with the guideline itself."

Limitations on Damages

If enacted, the immunity proposal would bar noneconomic damages, such as pain and
suffering, unless a plaintiff can prove a defendant committed willful misconduct. The bill
defines willful misconduct as an act taken intentionally to achieve a wrongful purpose or the
disregard of a known or obvious risk "that is so great as to make it highly probable that the
harm will outweigh the benefit."

In addition, punitive damages would only be available in cases of willful misconduct and
cannot exceed the amount of compensatory damages, according to the bill.

It's not the first time Republican lawmakers have pushed for limitations on noneconomic
damages in tort cases. In 2017, Rep. Steve King, R-lowa, spearheaded a tort reform bill
that would have imposed a $250,000 nationwide cap on noneconomic damages in medical
malpractice cases. The bill died in the Senate.
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While tort reform advocates have argued that limiting personal injury damages would
achieve the goal of lowering health care and insurance costs, critics contend such
limitations deprive individuals of their constitutional rights, such as the right to a jury trial.

A number of state high courts have agreed and struck down such legislative caps. Most
recently, the Oklahoma Supreme Court in April 2019 found that the state's $350,000 cap on
noneconomic damages in personal injury cases unfairly reduced damages awards for a

certain group of individuals, namely those who suffered catastrophic injuries.

"The failing of the statute is that it purports to limit recovery for pain and suffering in cases
where the plaintiff survives the injury-causing event, while persons who die from the injury-
causing event face no such limitation," Chief Justice John Reif wrote for the majority in

the 5-3 ruling.

Federal Jurisdiction
The bill also mandates that any civil suit seeking damages for virus-related injuries and
deaths be filed under a federal cause of action and, while suits can be filed in state courts,

the defendants will have the right to remove any COVID-19 injury case to federal court.

Proponents have argued such a requirement sets a uniform, national standard that allows
large, multistate companies such as Walmart and McDonald's to better handle litigation

across the country.

Tort reform advocates have previously pushed for various state tort claims to be subject to
federal jurisdiction due to its defendant-friendly summary judgment standard, but are often
met with resistance from trial attorneys who argue such requirements step on states' rights
under the 10th Amendment.

Critics have also argued such efforts usurp the authority of state courts and that many torts
should remain within the province of state law and any given state's jurisprudence, which

has evolved over time.

One-Year Statute of Limitations
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Under the bill, individuals have one year from the date of "actual, alleged, feared or
potential for exposure" to file a civil suit.

Other Requirements

o The bill states that the liability shield is retroactive to Dec. 1 and will remain in effect

until either Oct. 1, 2024, or the end of the national public health crisis as declared by
the U.S. Department of Health and Human Services, whichever is later.

o If a coronavirus-related suit is filed in or removed to federal court, a plaintiff must
provide an opinion from a medical expert essentially vouching for an injured party's
claim.

o Plaintiffs are required to provide a list of the places they went and people they met in
the 14-day period prior to experiencing symptoms, as well as any persons who visited
their residence during that period.

o Overall awards can be reduced to account for payments made by so-called collateral
sources such as insurance companies and government reimbursements.

e In cases where there are multiple defendants, defendants will only be responsible for a
proportionate share of damages, and it will be up to juries to determine the percentage
of fault for each defendant.

e The bill includes a "loser pays" provision that allows prevailing defendants to seek
compensatory and punitive damages if a claim outlined in a demand letter turns out to
be meritless.

--Editing by Philip Shea and Breda Lund.

For a reprint of this article, please contact reprints@law360.com.
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