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INTRODUCTION

The explosive growth of legal advertising1 
across television, radio, and social media 
platforms has led to a growing concern that it 
contributes to juror bias against defendants, 
potentially affecting verdicts, both as to liability 
and damages.  This conclusion is supported by 
advertising and jury research that shows that 
modern-day legal advertising has the potential to 
influence and mislead consumers and therefore 
ultimately bias jurors.  

To address these concerns, courts have 
permitted inquiry about advertising on voir dire 
(similar to the inquiry pressed by plaintiffs’ counsel 
over juror knowledge of tort reform), granted 
venue changes, and barred some forms of legal 
advertising related to trials.  On a broader level, 
some states have enacted legislation prohibiting 
misleading statements in legal advertising, and 
some states have addressed it in lawyer ethics 
rules.  

In this paper, we analyze concepts 
underpinning effective advertising, discuss the 
historical journey of legal advertising, and then 
address advertising’s impact on the audience 
it reaches—consumers who become jurors.  
Last, we discuss potential solutions—judicial, 
legislative, and changes in ethics rules—bearing 
in mind that any solution must strike a balance 
between preserving the sanctity of the jury trial 
and protecting commercial speech.
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The effects of legal advertising are best un-
derstood against the backdrop of marketing and 
advertising more generally.  “[M]arketing is engag-
ing customers and managing profitable customer 
relationships. The two-fold goal of marketing is to 
attract new customers by promising superior val-
ue and to keep and grow current customers by de-
livering value and satisfaction.”2  A subset of mar-
keting, advertising “involves communicating the 
company’s or brand’s value proposition by using 
paid media to inform, persuade, and remind con-
sumers.”3  

Advertising establishes a one-way 
channel of communication, where 
companies can broadcast non-person-
al messaging to a general audience. 
Unlike other types of marketing or 
even public relations, companies have 
total control over advertising. When a 
company pays to place an ad, it has 
complete control over how the content 
involved is promoted.4

While the goal of advertising is usually 
seen as a means to sell a product or service, the 
larger goal is to persuade—“to convince the target 
to internalize the persuasive argument and adopt 
this new attitude as part of their core belief sys-
tem.”5  Research demonstrates that internalization 
influences a person’s decision-making process, 

not only at the time of the advertisement, but later 
when finally making a decision.6  

Internalization is apparent to anyone who 
can recite a jingle years after a product has left 
the market,7 readily identify a companies’ logo or 
mascot,8 wears T-shirts and hats with a team or 
company logo,9 or can identify cellular services by 
the color used by the provider.10  And most every-
one recognizes the “Waltograph” font widely used 
by Disney across its brands.11 

Companies use image advertising to “im-
prove customer perception of brand or culture.”12 
With these things, a brand can elicit emotions, 
memories, and a connection between the product 
and the consumer.13 

 
Advertisements can also be used to criticize 

or disparage.  Take political attack ads.  Instead of 
trying to convince voters why to elect a candidate, 
attack ads aim to convince voters, sometimes in 
stark terms, why the other candidate should not 
be elected.14  Pertinent here (and discussed more 
later), some legal advertisements disparage prod-
ucts as “unsafe” or “hazardous” or attack a com-
pany as “greedy” or “uncaring.”  When these adver-
tisements reach an audience, their message can 
be internalized—good or bad—without the average 
person even realizing it is happening.15

ADVERTISING:
GOALS, PURPOSES, AND ADVERSE EFFECTS
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The legal profession has had a long and 
complicated relationship with advertising.  On one 
hand, Abraham Lincoln’s law firm advertised in 
the 1850s.16 On the other, Lincoln was quoted in 
the 1908 Final Report of the ABA’s Committee on 
Code of Professional Ethics as saying “[d]iscour-
age litigation.  Persuade your neighbors to com-
promise whenever you can.  Point out to them how 
the nominal winner is often a real loser – in fees, 
expenses and waste of time.  … Never stir up liti-
gation.”17  

Early on, the ABA took a dim view of adver-
tising.  The 1908 Code of Professional Ethics es-
sentially banned all forms of advertising beyond 
business cards (and even those were simply “not 
per se improper”).18  Under the 1908 Code, it was 
“disreputable” to “breed litigation by seeking out 
those with claims for personal injuries or those 
having any other grounds of action in order to se-
cure them as clients.”19  

Fifty-five years later, the ABA issued an eth-
ics opinion stating that lawyers could not send 
holiday greeting cards to clients or other lawyers.  
Even cards to personal friends could not identify 
the law firm or be signed in a way that identified 
the sender as a lawyer.20  Most states adopted eth-
ics codes that flatly prohibited lawyers from ad-
vertising, directly or indirectly.  As the First Amend-
ment’s protections were not then understood to 
extend to commercial speech,21 there was little 
reason to question the constitutionality of such 
restrictions on legal advertising.  Starting in the 
mid-1970s, though, a series of Supreme Court de-
cisions would change all of that.

In 1976, in Virginia State Board of Pharma-
cy v. Virginia Citizens Consumer Council, Inc, the 
Court held that some level of First Amendment 
protection extended to commercial speech and 

LEGAL ADVERTISING AND 
THE FIRST AMENDMENT
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thus protected a pharmacist wishing to advertise 
prescription drug prices in violation of a Virginia 
statute.22  The majority opinion pointed out there 
was no claim the speech at issue was “false or 
misleading,” an important point because:

Untruthful speech, commercial or oth-
erwise, has never been protected for 
its own sake.  Obviously, much com-
mercial speech is not provably false, 
or even wholly false, but only deceptive 
or misleading.  We foresee no obstacle 
to a State’s dealing effectively with this 
problem.  The First Amendment, as we 
construe it today, does not prohibit the 
State from insuring that the stream of 
commercial information flows cleanly 
as well as freely.23

The Court reserved the question of whether 
restrictions on commercial speech by other types 
of professionals, such as lawyers or physicians, 
might “require consideration of quite different fac-
tors.”24 

The very next term, in Bates v. State Bar of 
Arizona, the Supreme Court held the First Amend-
ment’s protections extended to some forms of 
attorney advertising and overturned Arizona’s 
categorical ban.25  As in Virginia State Board of 
Pharmacy, the Bates Court reiterated that the First 
Amendment permitted “reasonable restrictions 
on the time, place, and manner of advertising”26 
but would not protect “[a]dvertising that is false, 
deceptive, or misleading.”27  Just the next year, 
in Ohralik v. Ohio State Bar Ass’n., the Court ad-
dressed restrictions on in-person solicitation by 
lawyers, and expressly recognized it as different 
in kind from the advertising “approved in Bates.”28  

The Supreme Court continued to flesh out 
the contours of the First Amendment protections 
for commercial speech in Central Hudson Gas & 
Electric Corp. v. Public Service Comm’n.29  Where 
commercial speech was neither false nor mislead-
ing, Central Hudson established a three-part inqui-
ry.  First, did the government assert a substantial 
interest in support of its regulation?  Second, could 
the government demonstrate that the restriction 
on commercial speech directly and materially ad-

vances that interest?  Finally, was the regulation 
narrowly drawn?30  Thus, Central Hudson estab-
lished an intermediate level of constitutional scru-
tiny for commercial speech.31

Returning to legal advertising, the Court in 
Zauderer v. Office of Disciplinary Counsel of Su-
preme Court held that the First Amendment pro-
tected a lawyer’s newspaper advertisements so-
liciting clients with potential Dalkon Shield claims 
(which included an accurate illustration of the 
device and description of the types of injuries al-
legedly caused by its use).32  The Court invalidat-
ed a public reprimand based on disciplinary rules 
prohibiting such content in legal advertising, find-
ing “[a]n attorney may not be disciplined for solic-
iting legal business through printed advertising 
containing truthful and nondeceptive information 
and advice regarding the legal rights of poten-
tial clients.”33  The application of the disciplinary 
rules to the lawyer’s Dalkon Shield advertisements 
failed the Central Hudson test because, among 
other things, the rules as applied did not directly 
advance a substantial governmental interest, nor 
were they narrowly tailored to advance the State’s 
supposed interests.34

On the other hand, the Zauderer Court up-
held part of the reprimand based on the lawyer’s 
failure to disclose in those same advertisements—
which explicitly stated that “if there is no recovery, 
no legal fees are owed by our clients”—that clients 
would still be liable for significant litigation costs 
if their lawsuits were unsuccessful.35  Stating the 
attorney’s “constitutionally protected interest in 
not providing any particular factual information 
in his advertising is minimal,” the Court held the 
mandatory disclosure of “purely factual and un-
controversial information about the terms under 
which his services will be available,” was not an 
infringement on that minimal interest.36  The Court 
also found the disclosure requirement was “rea-
sonably related to the State’s interest in prevent-
ing deception of consumers”37 because a majority 
of the Court considered it “self-evident” there was 
a possibility of deception due to the “substantial 
number” of clients who might not appreciate the 
technical difference between “fees” and “costs.”38 

In later opinions, the Supreme Court contin-

Legal Advertising and the First Amendment
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ued to largely protect commercial speech, includ-
ing in lawyer advertising cases.  But in Florida Bar 
v. Went for It, a 5-4 majority upheld a thirty-day ban 
on direct mail solicitations of potential clients for 
known injuries (i.e., the mailings went to injured 
parties or their survivors).39  Applying Central Hud-
son, the Court concluded the ban was constitu-
tional, recognizing for the first time that upholding 
the integrity of the legal profession was “a state 
interest sufficient to justify restrictions on attorney 
advertising.”40  The Court explained,

[T]he Florida Bar’s 30-day restriction on 
targeted direct-mail solicitation of ac-
cident victims and their relatives with-
stands scrutiny under the three-pronged 
Central Hudson  test that we have 
devised for this context.  The Bar has 
substantial interest both in protecting 
injured Floridians from invasive conduct 
by lawyers and in preventing the erosion 
of confidence in the profession that 
such repeated invasions have engen-
dered.  The Bar’s proffered study, unre-
butted by respondents below, provides 
evidence indicating that the harms it 
targets are far from illusory.  The pallia-
tive devised by the Bar to address these 
harms is narrow both in scope and in 
duration.  The Constitution, in our view, 
requires nothing more.41

Even then, however, the Court stated “[o]ur 
lawyer advertising cases have afforded lawyers 
a great deal of leeway to devise innovative ways 
to attract new business.  Florida permits lawyers 
to advertise on prime-time television and radio as 

well as in newspapers and other media.”42  

These cases demonstrate the Court’s First 
Amendment jurisprudence extends significant 
protection to lawyers seeking personal injury cli-
ents:

Looking back at almost fifty years of 
legal advertising since Bates, Justice 
Powell’s dissent there expressed a re-
markably prescient prediction of what 
the future would hold:  I am apprehen-
sive, despite the Court’s expressed in-
tent to proceed cautiously, that today’s 
holding will be viewed by tens of thou-
sands of lawyers as an invitation – by 
the public-spirited and the selfish law-
yers alike – to engage in competitive 
advertising on an escalating basis.43

Justice Powell’s apprehension about “com-
petitive advertising on an escalating basis” is now 
of greatest concern today due to advertising’s abil-
ity to affect consumers who comprise juries and 
thus impact the fairness of the judicial system.44  
The challenge is to balance the First Amendment’s 
guarantee of free speech with the legitimate goal 
of prohibiting misleading advertising.     

Legal Advertising and the First Amendment
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Like its broader counterpart, legal adver-
tising today can have influence beyond simply 
touting a lawyer or firm’s services—it can shape 
perceptions of the target audiences.  Where com-
panies are targeted, this shaping can influence the 
audience’s perspective as to the company’s regard 
for the safety of its customers and can also influ-
ence views as to what constitutes a “reasonable” 
verdict.  These effects are exacerbated when legal 
advertisements reach potential or actual jurors.  
Beyond that, advertisements can also affect au-
diences in foreseeable but perhaps unintended 
ways.  One example (discussed more below) is 
where users of prescribed medications stop tak-
ing them because advertisements warned the 
medications were “dangerous” or the ads were 
couched as “government warnings.”45 

Against the backdrop of the overarching 
goal and purpose of advertising—persuasion— the 
following sections discuss concerns that advertis-
ing (by either side) is adversely affecting both the 
legal system (by creating juror bias) and consum-
ers (like people who stop taking prescribed medi-
cations).  

TORT REFORM ADVERTISING BY INSURANCE 
COMPANIES AND INDUSTRY GROUPS 

The first claims that advertisements were 
affecting juries came from plaintiffs who argued 
that insurer and industry advertising about tort 
reform and the effect of large verdicts on insur-
ance rates and cost of products could bias jurors 
against ruling for the plaintiff or giving fair dam-
age awards.  These advertisements were not run 
by attorneys or parties directly involved, but rather 
by organizations whose members had some other 
stake in the outcome of litigation generally. The ar-
gument against the advertisements was that the 
long-term goal was to shape public (and therefore 

juror) attitudes in ways that the plaintiffs’ bar felt 
were improper.  The basic claim was that the long-
term effect of this advertising led the public (in-
cluding jurors) to internalize the concept that jury 
awards were out of control.

Several courts addressed the potential 
effect of insurance or industry advertising on ju-
rors.46  Decisions by two courts addressing voir 
dire on the topic are illustrative.  

In Borkoski v. Yost, the plaintiff sought voir 
dire as to “a national campaign by leading insur-
ance companies with regard to jury awards,” as-
serting the insurers for the two physician defen-
dants were “very actively involved”47 in advertising 
that “large jury awards would result in everyone 
paying higher insurance premiums.”48  At issue 
was an advertisement depicting a “judge” holding 
a “jury instruction” that stated “[w]hen awarding 
damages in liability cases, the jury is cautioned to 
be fair and to bear in mind that money does not 
grow on trees. It must be paid through insurance 
premiums from uninvolved parties, such as your-
selves.”49  A statement in large type beneath the 
picture read: “Too bad judges can’t read this to a 
jury.”50 After describing several cases as illustra-
tive of “windfall” jury awards, the ad listed sug-
gestions to clean up the “mess,” including “asking 

LEGAL ADVERTISING 
AS PERSUASION: 
SHAPING PERCEPTION AND ATTITUDES

Like its broader counterpart, 
legal advertising today can have 
influence beyond simply touting 
a lawyer or firm’s services—it can 
shape perceptions of the target 
audiences.  
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juries to take into account a victim’s own responsi-
bility for his losses,” and to “urge that awards real-
istically reflect the actual loss suffered -- that they 
be a fair compensation, but not a reward.”  And 
“Insurers, lawyers, judges -- each of us shares [sic] 
some blame for this mess. But it is you, the public, 
who can best begin to clean it up. Don’t underes-
timate your own influence. Use it, as we are trying 
to use ours.51  The ads ran in “Time, Newsweek, 
Sports Illustrated, and Reader’s Digest magazines 
during the approximate time of the impaneling of 
the jury.”52  

The trial court denied plaintiff’s motion to 
voir dire prospective jurors about the national ad-
vertising campaign,53 and after a defense verdict 
denied plaintiffs’ motion for new trial.  On appeal, 
the Montana Supreme Court affirmed the denial of 
new trial on harmless error grounds because the 
jury found for the defendants on liability and the 
“undeniable” purpose of the advertisements “was 
to reduce the amount of damages.”54  

But the court found the proposed voir dire 
should have been permitted, with limitations be-
cause “[t]he possibility of serious prejudice result-
ing to personal injury plaintiffs as a result of the 
advertising campaign being waged by the insur-
ance companies.”55  

When insurance companies inject the is-
sue of insurance into the consciousness 
of every potential juror through a high 
priced advertising campaign, as has 
been illustrated in this case, they threat-
en every plaintiff’s right to an impartial 
jury. 1972 Mont. Const. Art. II, § 26. In 

such cases, it is only fair that attorneys 
have some means to secure this right 
for their clients. Liberal voir dire is the 
best means to this end.56  

The Yost court stated that voir dire can in-
clude questioning prospective jurors on whether 
they had business relationships or were policy-
holders with insurance companies, and whether 
any had heard or read “anything to indicate that 
jury verdicts for plaintiffs in personal injury cases 
result in higher insurance premiums for everyone; 
if so, whether the prospective juror believes such 
materials; and if so, whether that belief will inter-
fere with the juror’s ability to render a fair and im-
partial verdict.”57  

The Utah Supreme Court adopted Yost’s ra-
tionale in Evans v. Doty, finding the trial judge erred 
in not questioning the jurors about “magazine or 
newspaper articles or other literature about medi-
cal negligence.”58  Recognizing the internalization 
issues discussed above, the court stated, “[r]eason 
suggests that exposure to tort-reform propaganda 
may foster a subconscious bias within certain pro-
spective jurors.”59

It is almost routine that jurors are now asked 
by plaintiffs’ counsel in voir dire if they are aware 
of tort reform, have heard of outrageous cases like 
the “hot coffee” case,60 or have seen publications 
like the “Judicial Hellholes”61 reports, or are mem-
bers of reform groups like Citizens Against Law-
suit Abuse.62  The fact the plaintiffs’ bar was the 
first to address the effect of advertising on jurors, 
and to pose voir dire and removal of jurors affect-
ed by advertising as a solution, presents an inter-
esting backdrop to our current discussion.  

LEGAL ADVERTISING BY OR ON BEHALF OF THE 
PLAINTIFFS’ BAR.

More recently, defendants and industry 
groups have raised concerns about legal advertis-
ing run by or on behalf of the plaintiffs’ bar, partic-
ularly focusing on certain types of litigation, like 
pharmaceuticals or trucking.  One of the primary 
goals of these ads is “to generate as many ‘leads’ 
for lawsuits as possible to fuel mass tort litigation 

Legal Advertising as Persuasion: Shaping Perception and Attitudes

The fact the plaintiffs’ bar was 
the first to address the effect 
of advertising on jurors, and to 
pose voir dire and removal of 
jurors affected by advertising as a 
solution, presents an interesting 
backdrop to our current discussion. 
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and ultimately pressure businesses to settle cas-
es even if the scientific consensus is that the prod-
uct is safe and beneficial.”63  

The amount of money spent on this adver-
tising is staggering.  “Between 2017 and 2021, 
$6.8 billion was spent on more than 77 million na-
tional and local ads.”64 In 2017, the U.S. Chamber 
of Commerce reported that that over the previous 
decade, the number of lawsuit ads run on televi-
sion had tripled.65  This figure did not include other 
forms of advertising.66  The analysis showed a rise 
in television ads from 2006 that spikes in 2009 
and rises steadily upward until 2017.67 

According to a February 2022 report by the 
American Tort Reform Association, trial lawyers 
spent $1.4 billion dollars in advertising in 2021.68  
In 2023, trial lawyers and aggregators spent an 
estimated $2.4 billion on more than 26 million 
advertisements across the much of the media 
spectrum.69  And as of 2023, television advertising 
alone was reported at $1.1 billion dollars,70 far out-
pacing the $250 million estimate of 2006. 

 
Spending in 2024 was slightly higher with 

more than 500,000 additional advertisements 
run.71  On television alone, this amounted to ap-
proximately 45,000 ads for legal services per day 
in 2023, which breaks down to 1,876 ads per hour 
and one ad every two seconds.72  In 2024, the 
amount spent on legal advertising, excluding dig-
ital and print media, increased to over $2.5 billion 
dollars.73 

Figure 1  ATRA Legal Services Advertising in the United States 
2020-2024 (2017-2019 does not include print or digital).

Similar to concerns about industry influ-
ence raised by the plaintiffs’ bar, plaintiffs’ legal 
advertising is problematic both as to the touting of 
large awards and settlements, and to statements 
urging liability of defendants targeted at specific 
products, drugs or devices, or types of litigation 
like trucking.  Ironically, the ads can negatively af-
fect the plaintiffs’ underlying claims given certain 
circumstances, such as when statute of limita-
tions defenses are at issue and a plaintiff claims 
not to have discovered the existence of a claim 
during the prescriptive period, or when they in-
fluence consumers to alter medical care without 
consulting their physician.

Legal Advertising as Persuasion: Shaping Perception and Attitudes

One of the primary goals of these 
ads is “to generate as many ‘leads’ 
for lawsuits as possible to fuel 
mass tort litigation and ultimately 
pressure businesses to settle cases 
even if the scientific consensus 
is that the product is safe and 
beneficial.” 
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Plaintiffs’ advertising has plainly moved 
from touting a firm’s services or results to persua-
sion about issues like liability and damages and 
products (i.e., “x” causes cancer).  As we discuss 
below, this persuasion has its roots in the use of 
“reptile” and “culture code,” and can extend to pro-
viding medical advice, and driving unsupportable 
claims. 

REPTILE AND CULTURE CODE

A discussion of the effects of advertising 
is incomplete without considering the “reptile” ap-
proach to litigation that arose from two books pub-
lished in the early 2000’s.  In 2006, Clotaire Rapaille, 
an international marketing expert, published The 
Culture Code.  In 2009, plaintiffs’ lawyers Keenan 
and Ball published Reptile: The 2009 Manual of the 
Plaintiff’s Revolution, which has since become a 
staple of plaintiffs’ litigation tactics.  

Rapaille is credited with developing “a new 
way to know the audience” by influencing individu-
al’s unconscious decision making—their “reptilian” 
brain.74  Rapaille posits that the American “culture 
code” for money is “PROOF”75 meaning, for exam-
ple, that a person works hard for their money is 
good and companies that make a profit are bad. 

76  The “reptile” book borrows from Rapaille and 
recommends appealing to jurors’ “reptilian” brain 
with a series of arguments based on “codes.”  

When humans feel threatened, the 
reptilian brain takes charge and con-
trols human conduct. Therefore, if a 
lawyer can make a juror feel threat-
ened, the lawyer appeals to the juror’s 
primitive reptilian brain and virtually 
assures a victory. Thus, a lawyer’s 
argument should intensify the juror’s 

fear that his or her physical surviv-
al is at stake as well as that of the 
juror’s family and community. If the 
lawyer uses this strategy success-
fully, the jurors will mimic the reptile. 
Instead of protecting themselves by 
biting your opponent or curling up 
into a ball, the jurors will punish your 
opponent by convicting him or her or 
by inflicting a large damage award 
on the corporation.77

Reptile’s authors admittedly adapted Rapa-
ille’s techniques and some of his code words,78 
and also conducted their own research into codes 
for use at trial that they then discuss in depth.79 Ex-
pressly adopting Rapaille,80 Reptile posits “the best 
way to sell something (or to persuade) is to start 
where the audience is, not where you want to get 
them. You do this by identifying the public’s core 
relationship – the Code – with what you are selling 
or trying to persuade them about.”81  An example is 
the common theme of “safety over profits.”

 
While Reptile admittedly adapted the “code” 

method of advertising to its trial techniques,82 the 
authors caution readers more than once that ju-
ries should never be told the word “code.”83  Know-
ing the power of persuasion gained by using these 
codes, plaintiffs’ attorneys employ the advertising 
method in litigation from discovery to arguments 
before juries.

These same techniques spill over into 
the media, be it television, radio, print, or digital. 
Plaintiffs’ counsel and others have invested sig-
nificantly in advertising methodology to make the 
biggest impact on audiences by using the same 
code words in the public realm as they would with-
in the courtroom. This fits squarely within the re-
search noting that advertising is implanted in the 

FOCUSED CONCERNS ABOUT 
PLAINTIFFS’ ADVERTISING 
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human psyche to be recalled later during the de-
cision-making process.84 For example, the words 
“danger” and “substantial compensation” are fre-
quently used in legal advertisements about pes-
ticides. Plaintiffs’ attorneys throw the word “jus-
tice” around as if they were the embodiment of the 
most altruistic form of the word while all others 
must therefore be “unjust.” By using these tech-
niques, legal advertising has transformed into a 
vehicle to persuade the public on an issue or party 
before any trial ever takes place.  

ADVERTISING AS MEDICAL ADVICE

Advertisements urging claims related to 
drugs or medical devices can present a different 
problem of persuasion when they mislead con-
sumers by masquerading as “medical alerts” or 
“government warnings.”85 

Elizabeth Tippett, a frequent author analyz-
ing advertising for drug injury lawsuits, observed 
“[d]rug injury advertising presents both public 
health opportunities and risks” because it “in-
forms injured consumers of legal remedies, offers 
wider access to attorneys, and holds manufactur-
ers accountable,” and disseminates “new informa-
tion about medical risks from the FDA and med-
ical journals.”86  This additional information “can 
motivate viewers to seek medical care, usefully 
inform medical decision-making, and improve in-
teractions with physicians,” and “[p]aradoxically, 
they might even remind consumers to take their 
medication.”87  

But “such advertising could also distort 
consumer medical decisions by causing them to 
misperceive drug-related risks”—“those misled by 
drug injury advertising need not consult a doctor 
to make a medical decision based on the ad.  They 
can simply stop taking the drug featured in the ad 

of their own accord.”88 

Tippett’s conclusions are based on a study 
of legal advertising related to drugs or medical 
devices lawsuits in the Boston and Atlanta media 
markets between June 15, 2009, and January 4, 
2010, and focused on television advertising for 
lawsuits relating to drugs and medical devices.  
“The purpose of the advertising is to recruit con-
sumers for lawsuits against drug manufacturers. 
In particular, the ads seek to identify consumers 
that took a drug or used a medical device and 
subsequently experienced a particular medical 
problem that the drug manufacturer failed to dis-
close.”89  The ads reviewed for the study sought 
“to identify consumers that took a drug or used 
a medical device and subsequently experienced 
a particular medical problem that the drug manu-
facturer failed to disclose,” warned “of the dangers 
associated with a particular drug or device,” and 
encouraged “injured consumers [to] contact them 
for legal representation.”90

After seeing advertisements “warning” 
about litigation involving blood thinner medica-
tions, some patients stopped taking their medi-
cation without seeking a doctor’s advice because 
the advertisement appeared to be a warning from 
an entity of authority.91  Tippett reported that sev-
en people died, 33 suffered strokes, and 24 oth-
ers had other serious medical complications.92 As 
these statistics are only of reported events,93 there 
could have been others not reported and/or are 
unknown.

Despite the potential to influence patient 
medical decisions, lawyers’ drug injury advertise-
ments are not subject to complex FDA regulations 
governing pharmaceutical ads.94 Attorney adver-
tising is subject to the jurisdiction of the FTC and 
state consumer protection law, but neither the 
FTC nor state attorneys general have a record of 
actively regulating drug injury advertisements.95

ADVERTISING DRIVING UNSUPPORTABLE CLAIMS.

Another concern is that legal advertising 
results in courts and parties having to deal with 
unsupportable claims, particularly in mass tort 
cases.96  As Professors Tippett and King hypoth-

Focused Concerns About Plaintiffs’ Advertising

Legal advertising has transformed 
as a vehicle to persuade the public 
on an issue or party before any trial 
ever takes place. 
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esized,97 much of the spending on legal advertis-
ing is driven by the business model used to obtain 
and represent plaintiffs in mass tort litigation.98  
Evidence supports that premise that the case ac-
quisition model used by some firms in mass tort 
litigation, driven by significant legal advertising, is 
a large cause of this recognized problem.99  

A United States District Judge in Georgia 
confirmed this in 2016, observing that his experi-
ence as a transferee judge in two MDLs led him to 
believe “the evolution of the MDL process toward 
providing an alternative dispute resolution forum 
for global settlements has produced incentives for 
the filing of cases that otherwise would not be filed 
if they had to stand on their own merit as a stand-
alone action.”100  This is because “[s]ome lawyers 
seem to think that their case will be swept into the 
MDL where a global settlement will be reached, 
allowing them to obtain a recovery without the 
individual merit of their case being scrutinized as 
closely as it would if it proceeded as a separate in-
dividual action.”101  As a result, “[t]his phenomenon 
produces the perverse result that an MDL, which 
was established in part to manage cases more 
efficiently to achieve judicial economy, becomes 
populated with many non-meritorious cases that 
must nevertheless be managed by the transferee 
judge—cases that likely never would have entered 
the federal court system without the MDL.102 

Some insight into the process of amassing 
large numbers of claims comes from a reported 
complaint filed by a former employee of a Hous-
ton law firm (and subsequently sealed by the tri-
al judge) seeking commissions for financing he 
obtained for the firm.  Plaintiff alleged the firm 
had purchased “inventories” of cases from other 
firms in the transvaginal mesh litigation, paying 
some $40,000,000 for almost 14,000 cases.103 As 
alleged in the complaint, the firm had a straightfor-
ward business model:

(i) borrow as much money as possi-
ble; (ii) buy as many television ads 
and/or faceless clients as possi-
ble; (iii) wait on real lawyers some-
where to establish liability against 
somebody for something; (iv) use 
those faceless clients to borrow 

even more money or buy even more 
cases; (v) hire attorneys to settle the 
cases for whatever they can get; (vi) 
take a plump 40% of the settlement 
from the thousands and thousands 
of people its lawyers never met or 
had any interest in meeting; and (vii) 
lather, rinse, and repeat.104

Another firm that helped generate leads for 
mass tort plaintiffs’ attorneys published an online 
guide on the outlook for various mass torts claims 
in 2021.105  The guide treated mass tort leads as 
investments and assessed whether acquirers 
should be moving quickly or with caution in ob-
taining such leads.106  

Advertising resulted in large numbers of 
unsupportable claims was seen in the In re Tax-
otere (docetaxel) Multidistrict Litigation107 where 
Plaintiffs alleged that docetaxel, a chemothera-
py agent taken as a treatment for breast cancer, 
caused permanent or persistent hair loss. When 
the MDL was formed in 2016, there was an influx 
of attorney advertisements seeking claimants 
who were dissatisfied with hair regrowth following 
treatment with docetaxel.

These advertisements successfully identi-
fied potential claimants who joined the MDL that 
at its peak involved more than 15,000 individual 
claims.108  But the underlying claims were plagued 
by myriad problems. Some plaintiffs’ claims 
post-dated a substantive change in the warning 
label language that addressed the precise fail-
ure-to-warn claims at issue in the litigation; other 
plaintiffs could not produce proof of their injury, ei-
ther with a medical diagnosis or with photographs 
establishing their hair loss.109  Through a rigorous 
show cause process culminating in motion prac-
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tice near the end of the litigation, the In re Taxo-
tere court ultimately dismissed large portions of 
the “inventory” affected by these and other issues 
of proof,110 including thousands of claims where 
plaintiffs could not establish product identifica-
tion.  In many cases, even if the plaintiff could 
prove that they had taken docetaxel, they could 
not identify the correct manufacturer defendant 
against whom to proceed.111 And despite plain-
tiffs’ attorneys’ efforts on appeal, the dismissals 
were generally upheld by the Fifth Circuit, which 
found that “district courts are vested with the pow-
er to ‘manage their own affairs so as to achieve 
the orderly and expeditious disposition of cases[,]’ 
[which] necessarily includes the ‘power ... to con-
trol [the court’s] docket by dismissing a case as 
a sanction for a party’s failure to obey court or-
ders.”112

With the race to obtain, retain, and file, there 
is little wonder that not all mass tort claims are 
vetted to determine whether each plaintiff’s claim 
is viable.113

Focused Concerns About Plaintiffs’ Advertising 
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There are examples of attorney advertis-
ing being used as evidence supporting arguments 
that plaintiffs’ claims are barred by the statute of 
limitations or for cross examination on the validity 
of claims. 

In the In re Taxotere multidistrict litigation 
(MDL), plaintiffs sought damages alleging man-
ufacturers knew that treatment for breast cancer 
with Taxotere caused permanent chemotherapy 
induced alopecia and failed to warn.  Plaintiffs’ 
master complaint defined the alleged injury as 
“an absence of or incomplete hair regrowth six 
months beyond the completion of chemotherapy.”114 
This specific definition ultimately proved fatal to 
many plaintiffs’ claims, because advertisements 
for the MDL—which prompted the filing of law-
suits against defendants—aired several years, not 
months, after the time during which most plain-
tiffs underwent treatment with docetaxel.  Where 
plaintiffs’ claims were thus untimely on the face 
of the pleadings, Defendants moved for summary 
judgment in multiple bellwether cases (and later, 
across the greater MDL “inventory”) arguing the 
claims were time-barred. 

Plaintiffs’ counsel tried to avoid dismissal 
by seeking leave to amend the master complaint 
to remove the six-month language and change the 
definition of the alleged injury.115 They also tried 
to avoid timeliness issues by amending individual 
plaintiffs’ short form complaints to omit prior alle-
gations with specific dates for the onset and dura-
tion of their injury, and to allege the first notice of 
the association between docetaxel and persistent 
hair loss was because of advertising.116 

The court denied the motions to amend, 
finding it “apparent that Plaintiffs seek to revise 
their allegations to buttress their claims against 
statute-of-limitations defenses.”117 The court also 

ADVERTISING USED AS 
EVIDENCE
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did not permit plaintiffs to amend their short form 
complaints to plead attorney advertisements 
were their first notice of the association between 
docetaxel and persistent hair loss.118 

Despite these rulings, individual plaintiffs 
continued to make advertisement-based argu-
ments to survive statute of limitations motions.  
Most argued that some iteration of the discovery 
rule (depending on the applicable jurisdiction) 
applied to start the running statute of limitations 
from when they saw advertisements.  These argu-
ments were largely unsuccessful.  For example, 
three Louisiana bellwether plaintiffs’ claims were 
dismissed as facially untimely by the court on de-
fendants’ motions for summary judgment119 over 
plaintiffs’ argument that the equitable tolling doc-
trine contra non valentem tolled the prescriptive 
period (the statute of limitations) until the plain-
tiffs saw attorney advertisements indicating that 
docetaxel could cause permanent hair loss.120 

The Fifth Circuit affirmed the MDL the dis-
missals, holding both that the plaintiffs’ claims 
were facially untimely and that contra non valen-
tem—which is only applied in exceptional cases—
did not apply where plaintiffs had sustained an 

Advertising Used as Evidence 

injury that “should have caused an inquiry within a 
reasonable time thereafter.”121 The Court squarely 
rejected the argument that plaintiffs were unable 
to file their claims until after seeing the attorney 
advertisements linking the chemotherapy agent to 
the alleged injury.  Because medical literature and 
online articles cited within the plaintiffs’ own mas-
ter complaint established that persistent hair loss 
caused by docetaxel was “reasonably knowable in 
excess of one year prior to their filing suit[,]” the 
court held that the plaintiffs were “charged with 
knowledge of all that a reasonable inquiry would 
have revealed.”122 The court noted, for example, 
that a reasonable inquiry by a plaintiff would “like-
ly include consultation with doctors,” but could 
also involve the plaintiff “searching for the cause 
herself.”123 

Not long after the Fifth Circuit decisions, 
waves of cases were remanded by the MDL court 
back to transferor courts in the plaintiffs’ home ju-
risdiction, resulting in more dismissals, followed 
by settlement negotiations of discrete inventories 
of cases, and ultimately a Lone Pine order (more 
properly termed a “Medical Diagnosis Order,” for 
context) an end to the MDL.124 
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ADVERTISING AND PRETRIAL PUBLICITY

Issues flowing from pretrial publicity are 
well-known in the legal profession.  Over a century 
ago, Justice Holmes stated:

A publication likely to reach the eyes 
of a jury, declaring a witness in a 
pending cause a perjurer . . . would 
tend to obstruct the administration 
of justice, because even a correct 
conclusion is not to be reached or 
helped in that way, if our system of 
trials is to be maintained. The theo-
ry of our system is that the conclu-
sions to be reached in a case will be 
induced only by evidence and argu-
ment in open court, and not by any 
outside influence, whether of pri-
vate talk or public print.125

As far back as 1908, the ABA Model Rules 
addressed the effect of pretrial publicity: “News-
paper publications by a lawyer as to pending or 
anticipated litigation may interfere with a fair tri-
al in the Courts and otherwise prejudice the due 
administration of justice. Generally, they are to be 
condemned.”126  Like its more general advertising 
rules, the contours of the ABA’s pretrial publicity 
rule have varied over the years, in part due to Su-
preme Court decisions.  Rule 3.6’s current incarna-
tion provides:

A lawyer who is participating or has 
participated in the investigation or 
litigation of a matter shall not make 
an extrajudicial statement that the 
lawyer knows or reasonably should 

know will be disseminated by means 
of public communication and will 
have a substantial likelihood of ma-
terially prejudicing an adjudicative 
proceeding in the matter.127  

Of course, these rules say nothing about 
lawyers or others (such as lead generators) who 
are not involved in the litigation, nor do they ad-
dress the issue of what a trial judge is to do when 
faced with a claim that lawyer advertising may be 
impacting the jury pool.128

There is a robust body of research on the 
use of persuasion techniques in advertising.  
“[A]dvertising researchers study human decision 
making shortcuts, or heuristics, and fashion mod-
els of human decision making, which they call ‘per-
suasion routes.’”129  Then, “advertisers act on these 
models, using them to create advertisements that 
steer consumers down particular routes to per-
suasion.”130  There is every reason to think this is 

EFFECT OF ADVERTISING ON 
JURIES AND THE JUDICIAL 
SYSTEM
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the case with pre-trial legal advertising, as well, 
and the effects manifest themselves in a number 
of ways.

Echoing Rapaille and “culture codes,” 
pre-trial legal advertising targets the audience by 
associating something bad (i.e., cancer) with a 
specific product or a specific entity, such as the 
manufacturer.  When these legal advertisements 
are run regularly and repeat the same messaging, 
they precondition the public—including potential 
jurors—that the corporate defendant is a bad actor 
that made an unsafe product and not only deserves 
to pay for what it did, but should also be punished.  
Jurors who internalize these messages before trial 
may act on them when it comes time to determine 
liability, award damages, or even decide whether 
punitive damages are warranted.  This is so be-
cause “research has demonstrated that pre-exist-
ing biases and intuitive decision processes may 
have an effect on how jurors make decisions.”131  
Pre-trial publicity “imparts its biasing effects in a 
multitude of ways, influencing decision making 
processes, memory, and pre-trial perceptions,”132 
and “can result in juror bias, memory errors, and 
biased perceptions, leading to issues within trials 
and jury deliberation.”133  As one goal of advertis-
ing is to persuade, there is certainly evidence sug-
gesting that some advertisements, while cloaked 
as lawyer advertising, are run primarily for the pur-
pose of persuading potential jurors. 

The advent of social media and digital ad-
vertising has dramatically changed the landscape 
that existed during the Bates era.  Advertisements 
not only reach wider audiences in different media 
instantaneously, but both the content and the in-

tent of legal advertising have changed.  Tradition-
al lawyer advertisements focused on conventional 
concepts: “you may have a case and you should 
hire me for it.”  But this traditional form of persua-
sion has, over time, given way to more nuanced 
messaging as advertisements can be targeted in 
many ways to reach specific types of people.134  
While the content and targets have changed, the 
purpose remains the same: to persuade consum-
ers to pursue cases, hire counsel, and shape atti-
tudes. 

Judging the potential effects of advertis-
ing becomes murkier in light of so-called “online 
behavioral advertising” (“OBA,” and sometimes 
“interest-based advertising”), which is the practice 
of “monitoring people’s online behavior and using 
the collected information to show people individ-
ually targeted advertisements.”135  This area has 
exploded with recent developments in marketing 
technology:

The first development is the Big 
Data revolution. Although there 
are a myriad of definitions, a help-
ful way of understanding it is as a 
“problem-solving philosophy that 
leverages massive datasets and al-
gorithmic analysis to extract ‘hidden 
information and surprising correla-
tions.”  And, from internet browsing 
history to light bulb usage, advertis-
ers now have an immense and un-
precedented volume and variety of 
data on consumers.  Whether alone 
or paired with traditional reposito-
ries of personal information such 

Effect of Advertising on Juries and the Judicial System
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as government records, the data let 
advertisers create detailed profiles 
of consumers and what motivates 
them.  The second development is 
the change in how individuals con-
sume media, which has given ad-
vertisers the ability to “narrowcast” 
-- that is, to deliver tailored adver-
tisements to specific individuals via 
internet-enabled devices such as 
computers, smart phones, and even 
home televisions.  Together, these 
developments mean advertisers 
can microtarget (and retarget) spe-
cific consumers using information 
that the consumers did not intend 
to share and appealing to unknown, 
subconscious drivers.136  

Ads can be targeted by using geolocation 
data (much like placing billboards near hospitals).  
Reportedly, one medical malpractice firm “targets 
its advertising to Facebook users when they are 
near nursing homes with bad reviews.”137  It is easy 
to see that the use of OBA coupled with geoloca-
tion data to target online users living in the area 
where a venire will be drawn could allow for tar-
geted advertisements intended to appeal to po-
tential jurors’ “unknown, subconscious drivers.”138  
The point is that advertising, whether traditional or 
online, has the ability to subtly (and perhaps sub-
consciously) impact the venire and ultimately the 
jurors in ways voir dire is unlikely to unearth.

In mass tort litigation particularly, pre-tri-
al advertisements highlighting findings by prior 
juries regarding the same defendant or product, 
post-trial juror comments regarding the defen-
dant’s conduct or the safety of the product, or ver-
dict amounts from those earlier trials can be par-

ticularly pernicious when aired during the run-up 
to a trial.  

One well-known advertisement about Mon-
santo’s herbicide Roundup flatly stated that a “fed-
eral jury unanimously found” that its ingredients 
were a “substantial cause of cancer.”139 The adver-
tisement had dual purpose.  While it was arguably 
aimed at persuading persons with cancer to be-
come clients, the ads also urged only one possible 
trial outcome regardless of the particular facts of a 
specific case and essentially invited any prospec-
tive juror to automatically find causation without 
the need to listen to any evidence.  The Roundup 
cases are discussed in more detail below.   

Certain studies suggest that some adver-
tisements are aired primarily for the purpose of 
reaching potential jurors rather than potential cli-
ents.  The U.S. Chamber of Commerce’s Institute 
for Legal Reform (“ILR”) conducted an analysis 
of media advertisements regarding Roundup, a 
product that plaintiffs’ attorneys allege can cause 
certain types of cancer including non-Hodgkin’s 
lymphoma (“NHL”).  According to ILR, “[t]he data 
suggests that a significant driver of spending on 
Roundup lawsuit advertisements is the proximity 
of a trial or large verdict.”140

The ILR report found that in connection with 
one West Coast trial involving Roundup, the plain-
tiffs’ lawyers (apparently in recognition of the role 
pretrial advertising can play in juror persuasion) 
sought an injunction to prohibit Monsanto from 
running any advertisements mentioning “safety, 
testing, or studies related to Roundup.”141  In its 
response, Monsanto’s counsel pointed to targeted 
advertising run by the attorneys for the plaintiffs:

Monsanto’s attorneys pointed out 
the plaintiffs’ lawyers had “bombard-
ed” the jury pool with 2,187 televi-
sion and radio ads in the local media 
market alone disparaging Roundup 
in the four months before trial.  One 
Roundup lawsuit ad aired an aver-
age of eight times a day.  Just sev-
en days before the [] trial, plaintiffs’ 
lawyers placed an ad in the San Fran-
cisco Chronicle alleging a “doubling 
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or tripling” of the risk of NHL from 
Roundup.142

The court denied the plaintiff’s motion.

	 The ILR report cited other examples of ad-
vertisements airing as major cases neared trial, 
particularly in plaintiff-friendly venues: “As doc-
umented in this report, lawsuit advertising often 
rises as cases approach and go to trial. The mes-
saging of some lawsuit ads seems to focus more 
on broadly conveying to the public that a product 
is harmful, or that a business engaged in miscon-
duct, than on recruiting potential clients.”143  

Another example was advertising about 
the dangers of talc.  In a St. Louis talc case, de-
fendants sought a change of venue or a continu-
ance after targeted and pervasive advertisements 
regarding recent verdicts involving talc products 
aired in the market from which juries would be 
drawn in proximity to the trial. The trial court de-
nied the motion.144  In contrast, in a Colorado case, 
the defendant was reportedly able to obtain a ven-
ue change because of lawyer advertisements.145

Advertisements that tout a firm’s success 
in garnering large verdicts are commonplace, 
with the ostensible goal to draw in the plaintiff 
who wants to make the most money on a case as 
possible. But these advertisements go to multiple 
audiences who can have different responses. Ads 
touting that a firm has obtained a specific amount 
of money for a specific type of case may very well 
attract potential clients but also have the potential 
effect of influencing jurors.146  When asked to give 
a damage award at the time of trial, those jurors, 
conditioned by the advertisements, may make de-
cisions influenced by the ads they subconsciously 
absorbed. 

This effect can be significant in jurisdic-
tions that permit “anchoring” and allow plaintiffs’ 
counsel to ask for a certain amount of money 
for as damages at trial. 147  Florida courts permit 
plaintiffs “to ask for specific amounts, but not sug-
gest that such amounts are legally acceptable or 
will withstand subsequent challenges.”148  Florida 
also permits “per diem” arguments that suggest 
mathematical calculations like “x” dollars per day 

for pain and suffering. 149  Georgia and Texas also 
permit anchoring.150  West Virginia goes the other 
way and prohibits counsel from both suggesting 
an amount for pain and suffering151 and making 
per diem arguments.152  

Advertisements in general desensitize the 
public to large numbers and can have the effect of 
making outlier, even astronomical, verdicts seem 
more mainstream to jurors. By building upon each 
larger verdict, the advertisements as a whole likely 
have the effect of raising the average jury award, 
which is the same cumulative and subconscious 
effect the plaintiffs’ bar complained about years 
ago regarding tort reform campaigns. And while 
advertisements touting large verdicts may pre-
condition jurors to award higher numbers in any 
venue, in jurisdictions that allow anchoring, jurors 
may be especially more receptive to a large dam-
ages request.153 

Attorneys and funders know that adver-
tising can “shape litigation outcomes.154 At Mass 
Torts Made Perfect,155 which “strictly forbids” civ-
il defense attorneys from attending,156 one of the 
headliners urged attendees to “build” the next big 
tort and turn “emerging science and social aware-
ness into a compelling legal narrative” by “enlist-
ing helpful media coverage.” 157 The words of this 
speaker, however, provide a compelling illustra-
tion that the plaintiffs’ bar knowingly uses adver-
tising to shape litigation:  “The litigation doesn’t 
wag the media tail—the media tail wags the liti-
gation.”158 His firm, which touts his comments on 
their website notes clearly:  Getting the story out 
early and often—in the press, on social media, and 
through public interest campaigns—sets the tone 
and helps shape jury pools, regulatory agendas, 
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and public expectations.159   “The idea that you’re 
going to go try a case and that’s all you have to 
do is ridiculous….If you don’t control the narrative 
outside the courtroom, you’ve already lost inside 
the courtroom.”160  This knowledge that narratives 
shape jury pools sheds light on the rationale be-
hind those advertisements.  

Even for those attorneys who suggest that 
their advertisements help individuals identify the 
possibility of a claim, those who see or read that 
information may become potential jurors or even 
“spread the narrative” in sharing the content with 
others.161  This “poisoning of the jury pool” bias-
es the jury before trial begins and further in “not 
subject to public rebuttal.”162 Thus, the damage is 
already done even despite voir dire that focuses 
on the advertisements.163 

 PUBLICITY DURING TRIAL

Two cases are instructive as to targeted ad-
vertising during trial by the plaintiffs’ firms and ulti-
mately concluded it could have tainted the jury.  In 
Kroft v. Viper Trans, Inc., a trucking accident case 
where defendants did not contest liability, the Il-
linois Court of Appeals granted a new trial, find-
ing that plaintiffs’ targeted advertising about the 
case during trial could have tainted the jury and 
also finding the trial judge’s voir dire on the issue 
inadequate.164   

During the retrial, plaintiffs’ firm ran blog 
and Facebook posts titled “What Jurors Should 
Know But Don’t,” which included statements that 
“plaintiff’s condition has gotten much worse since 
the first trial,” mentioned a brain injury that was 
“kept from” the first jury,165 and claimed jurors 
were “kept in the dark” about reduction of verdicts 
for repayment of medical expenses, attorneys’ 

fees and costs, and prior settlements.  They sug-
gested readers should write their representatives 
“to demand that jurors be told the whole truth!”166 
The lawyers also said the first $43 million verdict 
“doesn’t come close to making up for the grievous 
human losses and economic harms caused by de-
fendants’ inexcusable negligence,” and suggested 
a $100 million dollar verdict.167 

After the trial court denied defendants’ mo-
tion for mistrial due to the advertising, a second jury 
awarded $43,825,000.  On appeal, the verdict was 
reversed first because of “the serious effort” made 
by the plaintiffs’ attorneys during trial “to reach the 
jury and influence its verdict by communicating in-
formation that was highly prejudicial to the defen-
dants’ right to a fair trial,”168 and second, because 
of the “clear abuse of discretion in the manner by 
which the trial court investigated whether the so-
cial media posts had in fact come to the attention 
of any juror.”169 The court concluded, “[e]nsuring 
public confidence in the judicial system and in the 
outcomes of jury trials requires that courts strictly 
guard against any suspicion that the jury has been 
subjected to outside influences by the conduct of 
attorneys, parties, or those acting on their behalf, 
which might affect the jury’s verdict.170

A Georgia state court reached a similar 
conclusion because of plaintiff’s counsel’s Tik-
Tok posts during trial.  In Cartagena v. Milford,171 
the trial judge overturned a $1,512,000 verdict, 
including over $500,000 for a “frivolous defense” 
claim.172  A couple of days before the start of the 
trial, plaintiff’s counsel posted a video on TikTok 
and Instagram where he discussed putting “final 
touches” on an opening statement for a car crash 
case going to trial in Gwinnet County.  He said 
there were “three lies we actively have to tell the 
jury”— concealing from jurors that defendant had 
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insurance, which was paying for the defense; that 
defendant was arrested after the accident; and 
that defendant offered to settle, showing “she be-
lieved she was at fault.”173 During the trial, counsel 
posted two additional videos, one from a stairwell 
at the courthouse while the jury was deliberating, 
discussing the case and criticizing the defense.174  

The court found plaintiff’s counsel violat-
ed Georgia’s version of ABA Model Rule 3.6 be-
cause he made public communications he knew 
or reasonably should have known would “have a 
substantial likelihood of materially prejudicing an 
adjudicative proceeding in the matter.”175 Counsel 
“was aware that his comments would be dissem-
inated publicly as he has over 130,000 followers 
on TikTok and over 30,000 followers on Instagram, 
“and “[c]ertainly, if his comments were heard by a 
prospective juror prior to trial or a juror once the 
trial began, [he] should have been aware that there 
was a ‘substantial likelihood of materially prejudic-
ing’ the outcome of the trial.”176  

While recognizing the difficulty of balancing 
“protecting the right to a fair trial with the rights 
of free speech and free expression,” the court 
found that counsel’s “videos were not simply his 
informed expression about legal proceedings in 
general—they were comments with detailed spec-
ificity about this case and thus went well beyond 
just a ‘matter of general public concern.’”

The Court is deeply concerned with 
the impact of [counsel’s] social me-
dia videos. These videos contained 
sufficient specificity to determine 
that he was beginning a jury trial in 
Gwinnett County on the following 
Monday. His first video specifically 
also set out that the defendant had 
insurance, that the defendant’s insur-
ance carrier paid for his high-priced 
witnesses, that [the defendant] had 
been arrested at the scene of the 
accident and that the defendant had 
offered to settle this case, thus rec-
ognizing that she was at fault. As to 
the last matter regarding a desire to 
settle, Rafi is aware that there are a 
myriad of reasons why a party offers 

to settle that do not mean the party 
is admitting fault.177

Common threads in Kroft and Cartagena 
are the lawyers’ public discussion of the particular 
cases, where they were being tried, the names of 
counsel and parties, and evidence excluded by the 
courts.   Kroft added discussion of the plaintiff’s 
worsening condition, the prior verdict, and a sug-
gested “fair” verdict.178  Both courts recognized 
these statements for precisely what they were —
blatant attempts to influence jurors.

On a macro scale, legal advertisements 
that discuss specific cases, including prior find-
ings and even broad legal concepts, can supply 
the public with a preconceived, albeit incorrect, 
notion of the law.  But even without such blatant 
efforts at what Kroft characterized as “jury tam-
pering,” legal advertising can affect prospective 
jurors in ways that undermine the judge’s role. 
Corrective instructions, where the judge reminds 
jurors to disregard specific advertisements, do not 
“unring” the bell. And studies have demonstrated 
that conducting voir dire does not undo this bias, 
nor does it ferret it out.179  

Legal advertising also negatively impacts 
the court’s ability “to say what the law is.”180  For 
example, the repetitive and pervasive advertising 
tells prospective jurors that Roundup causes can-
cer and that a jury need not follow the judge’s in-
structions on attempting to determine causation 
as it is already established.   Viewed in this light, 
these advertisements invade the province of the 
court by undermining its role.

Early studies suggested that 45 percent 
of jurors were unable to follow the judge’s instruc-
tions and that to varying degrees, jurors misunder-
stood the judge’s instructions.181 Yet, given juror 
attitudes, which are formed well before trial be-
gins, one wonders if the judge’s instructions are of 
any moment at all.   With the potential for legal ad-
vertising serving as the basis for a jury’s decision  
(rather than the judge’s instructions), it is not diffi-
cult to see the significant impact of legal advertis-
ing upon the justice system.

Legal Advertising as Persuasion
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WHAT JURORS SAY

The underlying premise for conducting ad-
vertising, the psychological studies, and the schol-
arly works all point to the potential for bias. But 
there is further evidence drawn from the mouths 
of prospective jurors themselves.  The real-life ex-
amples discussed below are consistent with stud-
ies showing jurors are influenced by what they 
see and hear in litigation advertisements.  For ex-
ample, one study notes that 90 percent of those 
interviewed responded that if they saw an adver-
tisement about a lawsuit that claimed a specific 
product caused injury they would be “somewhat or 
very concerned.”182  In that same study, 72 percent 
of those persons felt that there was probably truth 
to a claim if there were lawsuits against a compa-
ny that its product caused harm.183 

TALCUM POWDER

Voir dire of jurors in Giannecchini v. Johnson 
& Johnson, a talcum powder case tried in St. Lou-
is, Missouri, highlights the ability of advertising to 
convince potential jurors of arguments to be made 
at the time of trial.184

In Giannecchini, defendants argued for 
change of venue and to disqualify jurors because 
the venue was saturated with advertisements stat-
ing talcum powder was harmful and that it caused 
cancer.185 They presented evidence that the num-
ber and frequency of advertisements suggesting 
talcum powder caused ovarian cancer rose expo-
nentially leading up to the time of trial.186 The ad-
vertising increase was focused in and around the 
St. Louis area as trial approached.  In the month 
prior to the trial, over 700 ads related to talcum 
powder and cancer were run in the St. Louis ar-
ea.187  In fact, the advertisements were actually 
played on the radio of the shuttle that escorted 
potential jurors from the parking lot to the court-
house.188   

The effect of the advertisement in this 
one city for this one trial was self-evident based 
upon the voir dire alone where potential jurors 
clearly stated their conscious bias against talcum 
powder.189  A pool of 142 prospective jurors was 
brought in for questioning over the course of four 

days.190  Many jurors had not only heard the ad-
vertisements, but 75 percent of those interviewed 
had already formulated their own conclusions that 
the powder did indeed have a causative effect with 
respect to cancer.191 

Some of the comments made by these po-
tential jurors showed the tainting caused by adver-
tisements:

“You’ll have to change my mind it’s 
not true.” said one juror who further 
commented to defense counsel, “I 
want you to prove that it doesn’t give 
me cancer.”192  

Other potential jurors’ comments included:

“That that’s a little scary, since it’s 
sold.”193 

“Well, it was upsetting, because, like 
I said, as a child that did use talc, my 
sisters used talc, my mother used talc, 
and when my brothers were younger, 
my mother had control over what they 
used, you know.”194

“I thought, wow. . . . I guess the shock 
of saying that talcum powder gives you 
cancer, and I know I had used it as a 
little girl.”195

“That they [the manufacturer] would 
know and still sell a product or not try 
to do anything about it.”196

Legal Advertising as Persuasion

Another aspect of legal 
advertising that pervades the 
trial process is the touting 
of large dollar awards in 
commercials by lawyers, 
allegedly in an effort to draw 
new clients and/or demonstrate 
their legal acumen.
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“Well, I thought, wow, if this is what 
happens with this product, why is it on 
the market?”197

“I guess I was kind of surprised, I nev-
er thought of talcum powder as being 
potentially dangerous. And I guess, you 
know, as you hear more and more and 
gather more information, even though 
it’s, I don’t know what you call, high lev-
el information, but I guess on the whole 
I tended to feel that the medical evi-
dence, at least the little that I’ve been 
exposed to, seemed credible.”198

One prospective juror said the advertise-
ments contained “medical evidence” — she 
“learned” from an advertisement using actors that 
“it was medically diagnosed [that talc] powder 
caused their cancer” thus believing the “connec-
tion.”199 Many others within the 142 prospective 
jurors interviewed had similar concerns.  Several 
noted that because of the advertisements, they 
would have an issue purchasing talcum powder 
and/or would warn others against its use.200  Many 
noted that they even recalled the amount of jury 
awards mentioned in those advertisements.201 

Despite defense efforts to remove potential 
jurors, or to change venue (the motion was de-
nied), the bias seeped into the trial.  Many of those 
who expressed bias were permitted to sit as jurors 
over defense objections.  The result was a verdict 
over $70 million, of which $575,000 was in medi-
cal damages, $2 million in compensatory damag-
es and $65 million in punitive damages.

The jurors’ comments strongly suggest the 
advertisements achieved the desired because the 
prospective jurors believed talcum powder caused 
cancer before hearing any evidence.  The adver-
tisements thus frustrated the goal of jurors hear-
ing evidence in an unbiased manner to produce a 
fair and just verdict and effectively shifted the bur-
den of proof from the plaintiff to the defendants.  
The ads thus achieved the ultimate goal of persua-
sion: “to convince the target to internalize the per-
suasive argument and adopt this new attitude as 
part of their core belief system.”202

Legal Advertising as Persuasion

ROUNDUP

In this same vein, jurors in Young v. Mon-
santo Company, et al., a Roundup case that was 
tried to verdict in the summer of 2024 in the Com-
mon Pleas Court of Philadelphia remarked about 
their thoughts on the product based on what they 
had seen and heard.  When asked if she had read 
or seen anything regarding the safety of Roundup 
or any other herbicide, a potential juror respond-
ed that she had “seen that people do claim that 
it causes cancer.... Usually on the Internet, Face-
book, Twitter, stuff like that.”203 When further asked 
about whether that caused her concern about the 
use of Roundup, she admitted that the things that 
she had seen and heard could very well color her 
ability to be fair and impartial in the course of the 
trial.204

Another panel member, when asked if she 
or anyone in her family had used Roundup, bluntly 
responded that “someone close to me pass [sic] 
this year and I believe that was the cause. She 
had Stage 4 lung cancer. That was my personal 
opinion.”205Another potential juror stated that he 
stopped using Roundup because of “health con-
cerns” that came from “word of mouth, the me-
dia or reading it somewhere along the line.”206 He 
stopped using Roundup early on before he found 
out that it could cause cancer. When asked if he 
could follow the judge’s instructions on the law, 
the response was that he didn’t think so because 
he felt it was a “toxic chemical” and “probably does 
cause cancer damage.”207  Another potential juror 
had clear opinions about the safety of Roundup, 
stating he wouldn’t use it because of the defen-
dant’s history of cancer making products.208  Yet 
another had seen the “headlines” regarding “safe-
ty issues” surrounding Roundup.209  “When all the 
allegations started coming out,” another potential 
juror noted she had stopped using Roundup.210 
She had heard “[i]t can cause… cancer.  But it was 
not good for you,” so she stopped using it.211

Advertising that other lawsuits were filed 
with respect Roundup also had an effect.  Anoth-
er potential juror in Young answered that he used 
Roundup years ago but then saw something in the 
news where someone filed a large lawsuit where 
some “astronomical number” was awarded.212 He 
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Legal Advertising as Persuasion

knew of the plaintiffs’ attorney firm from watching 
TV and seeing them advertise.213

Another aspect of legal advertising that 
pervades the trial process is the touting of large 
dollar awards in commercials by lawyers, alleged-
ly in an effort to draw new clients and/or demon-
strate their legal acumen. The communication of 
these dollar amounts actually serves to create a 
platform for the next verdict. This was demon-
strated during voir dire in Young v. Monsanto Com-
pany, et al.214 

One potential juror said, “I had thought I 
had heard that there was already a billion-dollar 
settlement of Roundup… I thought I had heard that 
there was the California lawsuit. I thought it came 
for billions for Roundup and it was proven that it 
was causing cancer there. If it’s been retried again 
today, I guess I’m wrong there.”215 That potential 
juror admitted to being “biased either way then if I 
already have that knowledge in my head.”216  Even 

more telling, another panel member told the judge, 
“I’m glad that I would have the benefit of having 
potentially witnesses that could testify as to pre-
vious award amounts. I know from reading The 
Inquirer that there have been some very large set-
tlements here in Philadelphia in the last month or 
so, so I would draw on some of that prior knowl-
edge and also the expert testimony and also delib-
eration and conversation with my fellow jurors.”217  
When asked about what she had previously heard 
about awards, the response was, “So I was read-
ing The Inquirer. I know there was a very large B 
with a billion-dollar, multibillion dollar settlement 
that Monsanto would be appealing.... I had been 
watching Instagram. It was just like some prior 
knowledge.”218   She wanted to hear from experts 
so “she can use that as part of her deliberative 
process, comparing this case and the verdict that 
they potentially would give in this case with other 
verdicts received….”219 
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Against this backdrop, a variety of solu-
tions have been employed or proposed to limit ad-
vertising that is false, misleading, or designed to 
improperly influence juries.

LITIGATION: PRETRIAL AND TRIAL STRATEGIES ON 
ADVERTISING AND SOCIAL MEDIA

The all-encompassing nature of advertis-
ing places an additional obligation on counsel and 
the courts to ensure that jurors are not tainted by 
any advertising (plaintiffs or industry).220 Parties 
should be entitled, with a good-faith basis, to (1) 
discovery related to advertising, (2) the use of ju-
ror questionnaires,221  (3) the opportunity for ef-
fective voir dire on the topic (including individual 
questioning of jurors where necessary), and (4) 
clear instructions to the jury on outside investiga-
tion, encompassing traditional and social media 
advertising.

Determining whether advertising impacts a 
case starts in discovery.  In deposition, the plain-
tiff should be asked about any advertisement that 
was viewed and any opinion formed as a result.  
Plaintiffs should be asked about the quantity and 
quality information and defendants should seek 
information via subpoenas on media companies 
to determine how many times a day the advertise-
ment played, the media through which the plaintiff 
may have heard or seen the advertisement, what 
part of the advertisement made the greatest im-
pact, etc. Courts have found that statements re-
lated to whether a plaintiff saw an attorney adver-
tisement prior to filing suit are “probative of her 
credibility regarding her injuries.”222   

Questions that may demonstrate prejudice, 
bias and/or motive on that plaintiff’s part might 
include: What did you do when you saw/heard/
read the ad?  Did you call a number, click a link, 

etc.?  When you did so, did someone speak to 
you?  Did that person identify him/her/themself? 
Who was it?  What organization was this person 
with?  Did the person ask you questions?  What 
were the questions?  What were your respons-
es?  Did the person explain to you what “proper 
responses” should be?  In this conversation, were 
you told how a lawsuit would progress?  What did 
you learn? Once you were done answering ques-
tions, what happened?  Did the person ask you to 
sign anything?  What was it?  Do you have a copy?  
At some point, did the person on the phone refer 
you to an attorney?  If so, when?  Did you get con-
nected directly to an attorney?  Had you asked for 
one?  If you were not referred to an attorney during 
this conversation, how did you come to have this 
attorney?  Was the attorney connected to the ad-
vertising?

Information on advertising effects gained 
in discovery may assist an expert in the field of ad-
vertising about the perception of the average con-
sumer or juror with respect to the advertisement 
that could be the basis for moving for change of 
venue (as discussed below).  A trial court’s pre-
clusion of such discovery may be grounds for an 
appeal.

Turning to voir dire, trial courts should per-
mit questioning of the jury panel by the parties to 
identify bias resulting from attorney or case specif-

SOLUTIONS

Jurors should be asked if they 
saw or heard advertisements, 
their thoughts about them, 
particularly with respect to the 
defendant and or its product.
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ic advertising, particularly where discovery shows 
it is a potential issue.  Importantly, the impact of 
advertising is purposefully subtle.223   Mere expo-
sure or opinion is not enough to disqualify a juror.  
“The relevant question is “did [the] juror swear that 
he could set aside any opinion he might hold and 
decide the case on the evidence,  and should the 
juror’s protestation of impartiality have been be-
lieved.”224   

Inquiring about knowledge of attorney or 
other advertising is consistent with the normal 
questions regarding relationships with a party, wit-
ness, or lawyer, which have long been an appropri-
ate subject for voir dire.225   Plaintiffs are regularly 
permitted to conduct voir dire about relationships 
with insurance companies, particularly as to em-
ployment, knowledge of tort reform organizations 
and the like.  Defendants should have the same 
opportunity to probe advertising and other out-
side influences.  This is particularly true where the 
plaintiff’s law firm is a significant advertiser over 
the various types of media, or runs ads that com-
ment on the rights of injured persons, the law sur-
rounding injury cases, or about the obligations of 
jurors.  Juries must be instructed to refrain from 
media to avoid being contaminated by in trial ad-
vertising (such as seen in Kroft v. Viper Trans, Inc., 
and Cartagena v. Milford.)

Voir dire is particularly important in cases 
where discovery demonstrates plaintiff was af-
fected by advertising, such as forming opinions 
accepting causation relevant to the applicable 
statute of limitations.  In re Taxotere is instructive.  
Many plaintiffs saw the advertisements, conclud-
ed their conditions were caused by the use of Tax-
otere, and responded to join the litigation.  The ad-
vertiser’s intent to gain plaintiffs was thus achieved 
but it could also be said that the various plaintiffs 
internalized the advertisement and accepted the 
causal link between the drug and their condition.  
It follows that the advertisements may have had 
the same effect on jurors.  So, in the presence of 
extensive advertising, potential jurors must be 
questioned to determine one of two things: either 
the advertising had no effect on the potential ju-
ror; or the advertising had already persuaded the 
potential juror who internalized the intent of the ad 
and thus has pre-established causation. 

Solutions
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Jurors should be asked if they saw or 
heard advertisements, their thoughts about them, 
particularly with respect to the defendant and or 
its product. Perhaps even asking if one of them 
called the number on the screen or clicked the ad 
bait might be helpful in some instances. If enough 
jurors show exposure to the advertisements or 
a preformed opinion or have been, there may be 
grounds to make or renew a motion to change 
venue. Denial of a request to ask these questions 
in voir dire may be grounds for appeal. 

	 Any preformed opinion showing bias 
or opinion may be grounds to strike for cause. Once 
exposure to advertising is shown, jurors exposed 
to and influenced by advertising (like Talc causes 
cancer) should be struck for cause because they 
cannot be impartial.  And where it is likely the juror 
has internalized the message, the advertisements 
almost become evidence of causation, almost like 
a presumption, effectively shifting the burden of 
proof to the defendant to disprove it (as seen in 
the statements of jurors).  At the least, it impacts 
the defendant’s right to a fair and impartial jury.     

 
One procedural solution is to move for a 

change of venue, which is available as a tool under 
both federal and state law.226   As demonstrated 
by cases discussed above, courts are generally re-
luctant to grant motions to change venue, relying 
instead on voir dire to root out bias.227  

  
Another option, on a broader scale, is to 

move the court to prohibit advertising, like that in 

the Roundup and St. Louis talc cases, that may po-
tentially impact jurors.228   One commentator sug-
gests courts should have (and exercise) this pow-
er, stating that Central Hudson permits prohibition 
on advertising “[w]hen litigants blatantly attempt 
to influence jurors through image advertising—for 
example, by sponsoring an ice rink directly out-
side the courthouse—the First Amendment right 
to speak should give way to the Seventh Amend-
ment’s guarantee of an impartial jury.”)

Like the Taxotere cases, advertising in 
some instances becomes evidence – there, plain-
tiffs whose claims were asserted were time barred 
because they were not brought within the defined 
time frame where injuries occurred, but instead 
after responding to the advertisements.  In some 
instances, it may be effective to cross-examine 
the plaintiff, in deposition or at trial, to show that 
symptoms did not arise until the plaintiff saw the 
advertisement.  This suggests plaintiff’s belief, 
formed only after seeing (and internalizing) the 
advertisement is not credible.  And where the ad 
is false or misleading, it provides another poten-
tial way to attack the credibility of the plaintiff’s 
claims.  

Last, whether to argue the “elephant in the 
room” to the jury—the presence of ads and the 
fact they are not proof—is a judgment call.  At the 
least, where there is pervasive advertising, coun-
sel should request limiting instructions to the jury, 
perhaps early in the case.    

FTC REGULATION OF MISLEADING LAWYER ADVER-
TISING

The Federal Trade Commission “will find an 
act or practice deceptive if there is a misrepresen-
tation, omission, or other practice, that misleads 
the consumer acting reasonably in the circum-
stances, to the consumer’s detriment.”  Unfair or 
deceptive advertising by lawyers may violate Sec-
tion 5(a) of the FTC Act, 15 U.S.C. § 45(a).  The 
FTC has warned legal advertisers at least twice 
about such advertising.   

In 2019, the FTC sent warning letters to 
“seven legal practitioners and lead generators,” ex-
pressing concern that “some lawsuit ads may mis-

Solutions

Legislatures in several states, 
including Tennessee, West 
Virginia, Kansas, Florida, Texas, 
and Indiana, passed consumer 
protection statutes that prohibit 
misleading advertisements and 
place limits on the content of 
lawyer advertising.
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represent the risks associated with certain phar-
maceuticals and could leave consumers with the 
false impression that their physician-prescribed 
medication has been recalled.  Examples includ-
ed “deceptive or unsubstantiated claims about the 
risks of taking blood thinners and drugs for diabe-
tes, acid reflux, and high blood pressure, among 
other conditions.”  

The FTC stated advertisers must have 
“competent and reliable scientific evidence to 
substantiate their claims about these purported 
risks.”  The FTC also stated that its “Adverse Event 
Reporting System contains reports of consumers 
who saw lawsuit ads about the prescription drugs 
they were taking, discontinued those medications, 
and suffered adverse consequences as a result,” 
and concluded “lawsuit ads that cause, or are like-
ly to cause, viewers to discontinue their medica-
tions might constitute an unfair act or practice.”  
Thus, “to prevent consumer injury, … lawsuit ads 
may need to include clear and prominent audio 
and visual disclosures stating that consumers 
should not stop taking their medications without 
first consulting their doctors.”  The letter also cau-
tioned against misleading consumers that the in-
formation was a “government-sanctioned medical 
alert or public service announcement” so “adver-
tisements promoting goods or services should be 
identifiable as advertising from the beginning.229

In a letter dated July 8, 2020, the FTC’s Di-
vision of Advertising Practices advised the Relion 
Group, a lead generator, that it had “conducted an 
investigation into whether [it] violated Sections 5 
and 12 of the Federal Trade Commission Act, 15 
U.S.C. § 45 and 52, in connection with television 
ads that solicited potential clients for personal in-
jury lawsuits against manufacturers of the phar-
maceutical drug Valsartan.”230  The investigation 
was “premised on concerns the ads might convey 
the following false or deceptive claims: (1) FDA 
has recalled all Valsartan from the market; (2) FDA 
has warned that Valsartan contains a possible 
cancer-causing chemical; (3) Valsartan presents a 
substantial risk of bladder cancer, pancreatic can-
cer, kidney cancer, colorectal cancer, liver cancer, 
or liver injury; and (4) the risks from taking Valsar-
tan outweigh its benefits.”231  

STATE STATUTES REGULATING MISLEADING LAW-
YER ADVERTISING

Legislatures in several states, including 
Tennessee, West Virginia, Kansas, Florida, Texas, 
and Indiana, passed consumer protection statutes 
that prohibit misleading advertisements and place 
limits on the content of lawyer advertising.  These 
statutes regulate lawyer advertisements in two 
ways, first “by prohibiting certain terms or imag-
es that may mislead the public,” and second “by 
requiring certain disclosures to prevent confusion 
and protect public health.”232  

The statutes apply to “solicitation for legal 
services regarding the use of medications through 
television, radio, newspaper or other periodical, 
outdoor display, or other written, electronic, or 
recorded communications wherein the advertise-
ment solicits clients or potential clients for legal 
services.”233  The statutes target and prohibit mis-
leading claims including:

   
•	 The use of terms like “medical 

alert,” “health alert,” “consumer 
alert,” “public service announce-
ment” or similar terms that sug-
gest “to a reasonable recipient 
that the advertisement is offering 
professional, medical, or govern-
ment agency advice about phar-
maceuticals or medical devices 
rather than legal services.”234  

•	 The use of “the logo of a federal 
or state government agency in 
a manner that suggests affilia-
tion with the sponsorship of that 
agency.”235 

•	 The use of the word “recall” when 
the drug or product has not been 
recalled.236 

Solutions

Some states have addressed 
misleading advertising 
through their Rules of 
Professional Conduct.
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The statutes provide for mandatory disclo-

sures, including the identity of the sponsor and 
“the attorney or law firm that will represent clients, 
or how cases will be referred to attorneys or law 
firms that will represent clients…”237   

Texas’s statute also governs the form of 
the required visual and verbal warnings and dis-
closures and the standard of judicial review for 
compliance.  Section 81.154 (a) requires “[a] visu-
al statement required by this subchapter to appear 
in an advertisement must be presented clearly, 
conspicuously, and for a sufficient length of time 
for a viewer to see and read the statement.”238  
Under section 81.154 (b), “[a] court may not find 
that a visual statement in an advertisement is non-
compliant with Subsection (a) if the statement is 
presented in the same size and style of font and 
for the same duration as a visual reference to the 
telephone number or Internet website of the en-
tity a responding person contacts for the legal 
services offered or discussed in the advertise-
ment.”239  Similarly, section 81.154 (c) applies to 
verbal statements that “must be audible, intelligi-
ble, and presented with equal prominence as the 
other parts of the advertisement.”240  Texas courts 
may not find verbal statements are noncompliant 
“if the statement is made at approximately the 
same volume and uses approximately the same 
number of words per minute as the voice-over of 
longest duration in the advertisement other than 
information required by this subchapter.”241  

In Texas, advertisements soliciting clients 
injured by an FDA-approved prescription drug must 
include a statement similar to: “Do not stop taking 

a prescribed medication without first consulting 
with your doctor. Discontinuing a prescribed medi-
cation without your doctor’s advice can result in in-
jury.”242 Texas also requires that the advertisement 
disclose “that the drug or medical device remains 
approved by the federal food and drug administra-
tion, unless the product has been recalled or with-
drawn.”243  The West Virginia and Florida statutes 
also provide protection against the dissemination 
of protected health information.244 

At least one court has upheld similar stat-
utes.  The Fourth Circuit found West Virginia’s  
statute prohibiting misleading advertisements 
constitutional in Recht v. Morrisey.245  In Recht, the 
district court applying strict scrutiny struck down 
the statute as unconstitutional, noting “even were 
the Court to apply intermediate scrutiny, the above 
restrictions cannot pass muster.”246  The Fourth 
Circuit reversed the district court’s grant of sum-
mary judgment:

We now reverse the district court 
and uphold West Virginia’s law. This 
statute lies right at the heart of West 
Virginia’s police power. If West Vir-
ginia has one premier duty, it is to 
safeguard the health and safety of 
its citizens. And while the State cer-
tainly may not abridge basic con-
stitutional protections in exercis-
ing that police power, the Supreme 
Court has long made clear that the 
regulation of commercial speech 
invokes lessened First Amendment 
concerns. In this area, we accord 
the State some, though not infinite, 

Solutions
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leeway in balancing the important 
state interests against the individual 
rights involved.247

The Fourth Circuit found the District Court 
erred in applying strict scrutiny to commercial 
speech and instead applied an intermediate-scru-
tiny analysis.248  Applying Central Hudson, the 
Fourth Circuit “conclude[d] that the Act’s prohibi-
tions present no constitutional problem. The Act 
targets misleading speech and furthers substan-
tial government interests in an appropriately tai-
lored manner.”249  The Act is “narrowly tailored and 
reasonable” because it “does not strip attorneys 
of the ability to advertise,” and “does not presume 
to dictate what attorneys can say about their legal 
services.”  Instead, the Act focuses on a particu-
lar problem by reaching “misleading statements 
about drugs or devices that might give rise to a 
lawsuit.”  In short, “the Act does not ask for much, 
but instead requires that attorneys present them-
selves truthfully as attorneys when they adver-
tise.”250

The court upheld the statutes’ disclosure 
requirements.  First, that ads warn against stop-
ping medication without doctor’s advice because 
it is “directly targeted at promoting the State’s in-
terest ‘in dissipat[ing] the possibility of consumer 
confusion or deception.”251  “[G]iven this context,” 
the court said, “the disclosure that patients should 
consult with their doctor before discontinuing 
medication simply communicates to the audience 
the factual and uncontroversial point that the ad-
vice of a physician mitigates this risk of injury or 
death.”252  Second, as disclosing that drugs or de-
vices remain approved by the FDA, “[i]f an FDA-ap-
proved prescription drug has not been recalled 
or withdrawn, it is indisputably the case that the 
drug remains approved by the FDA.”253  The court 
also found the prohibition on use of substantially 
similar logos was not vague.  Language like “sug-
gesting an affiliation” or “substantially similar” has 
been upheld by other courts in the face of vague-
ness challenges… We see no vagueness problem 
here, just run-of-the-mill statutory phrases.”254 

The court rejected Plaintiffs’ argument that 
the state failed to consider alternatives to regulat-
ing speech, like an educational campaign focused 

Solutions

on the problem, instead finding the state sought 
“to ensure that the information others communi-
cate is truthful and not misleading. We thus doubt 
that a public-awareness campaign ‘might prove 
to be more effective’ than the Act’s prohibitions. 
... It is much more likely that misleading speech 
would wipe out the potential benefits of such a 
campaign.”255 

  
STATE BAR REGULATION OF LAWYER ADVERTISING 

Some states have addressed misleading 
advertising through their Rules of Professional 
Conduct.  

In 2022, the Texas Supreme Court amend-
ed its rules on lawyer advertising about verdicts 
and settlements (shown in bold) to provide:

10. A communication about legal 
services may be misleading be-
cause it omits an important fact or 
tells only part of the truth. A lawyer 
who knows that an advertised ver-
dict was later reduced or reversed, or 
never collected, or that the case was 
settled for a lesser amount, must 
disclose those facts the amount 
actually received by the client with 
equal or greater prominence to avoid 
creating unjustified expectations on 
the part of potential clients. A lawyer 
may claim credit for a prior judge-
ment or settlement only if the lawyer 
played a substantial role in obtaining 
that result. This standard is satisfied 
if the lawyer served as lead counsel 
or was primarily responsible for the 
settlement. In other cases, whether 
the standard is met depends on the 
facts. A lawyer who did not play a 
substantial role in obtaining an ad-
vertised judgment or settlement is 
subject to discipline for misrepre-
senting the lawyer’s experience and, 
in some cases, for creating unjusti-
fied expectations about the results 
the lawyer can achieve.256

Kansas similarly governs the issue in its Ethics 
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Rule 7.1, which provides:
 
A lawyer shall not make a false or 
misleading communication about 
the lawyer or the lawyer’s services. A 
communication is false or mislead-
ing if it:

(a) contains a material misrepresen-
tation of fact or law, or omits a 
fact necessary to make the state-
ment considered as a whole not 
materially misleading;

(b) is likely to create an unjustified 
expectation about results the 

Solutions

lawyer can achieve, or states 
or implies that the lawyer can 
achieve results by means that 
violate the rules of professional 
conduct or other law; or

(c) compares the lawyer’s services 
with other lawyers’ services, un-
less the comparison can be fac-
tually substantiated.257
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The task to devise a method that effective-
ly addresses improper attorney advertising aimed 
at persuading consumers, and thus prospective 
jurors, is neither easy nor clear. The weighing of 
one constitutional right (speech) against another 
(right to jury trial) is never taken lightly. However, 
there is evidence—either through the statistics 
and studies cited here or simply the admission of 
the plaintiffs’ bar through its arguments against 
corporate advertising—that legal advertising influ-
ences jurors. 

Attorney advertising can lose First Amend-
ment protection where it is false or misleading. 
Legislative, judicial, and bar efforts to balance 
both sides of the equation have been undertaken, 
but more must be done. 

Identifying bias created by advertising is 
only the first step.  It is incumbent upon the legal 
profession to ensure that fair and impartial ju-
rors may be seated.  This requires due attention 
to identifying bias and keeping jurors who can-
not be impartial from serving—a role for both the 
courts and counsel.  More broadly, all branches 
of the government have a role—whether by Rule, 
statute, regulation, or bar enforcement—in elimi-
nating prejudicial advertising practices that create 
bias and partiality.  Until that is accomplished, and 
as long as jurors can be influenced by this type of 
advertising, we will not be able to assure fair and 
impartial jurors, the hallmark of our legal system.    

FINAL THOUGHTS
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Against the backdrop of the first amend-
ment,258 legislatures in Tennessee, West Virginia, 
Kansas, Florida, Texas, and Indiana passed con-
sumer protection statutes that prohibit misleading 
advertisements and place limits on the content of 
lawyer advertising.   

TENNESSEE 

Tennessee led the statutory charge259 on 
the regulation of misleading attorney advertise-
ments with its enactment of SB 150, which took 
effect on July 10, 2019. 

 
During a Tennessee Senate Commerce and 

Labor Committee meeting,260 the bill’s sponsor, 
Senator Richard Briggs addressed multiple con-
cerns that arise from advertisements that seek 
consumer information. First, Briggs addressed the 
lack of transparency that is commonly associat-
ed with these types of advertisements, noting that 
the information collected by the entities running 
the advertisements are sold to law firms without 
disclosure to the consumer. Second, Briggs stated 
that the bill is concerned with an entity’s collection 
of privileged health information. Fourth, Briggs 
addressed instances where the advertisements 
use phrases such as “recall” where there has been 
no actual recall of the drug.261 The concern is that 
persons currently prescribed to the drug may stop 
using the drug without consulting with their phy-
sician. Briggs noted that people can experience 
life-threatening illnesses when they stop the use 
of certain medications without first consulting 
with their physician. 

The Tennessee statute provides:

(a) A person shall not do any of the 
following in a legal advertisement:

(1) Fail to disclose at the beginning 

of any recorded advertisement or 
display in a conspicuous location on 
any printed or electronic written le-
gal advertisement that the legal ad-
vertisement is a paid advertisement 
for legal services;
(2) Present a legal advertisement 
as a “medical alert,” “health alert,” 
“consumer alert,” “public service an-
nouncement,” or other similar lan-
guage;
(3) Display the logo of a federal or 
state government agency in a man-
ner that suggests an affiliation with 
or the sponsorship by that agency;
(4) Use the word “recall” to refer to 
a product that has not been recalled 
by a government agency or through 
an agreement between a manufac-
turer and government agency;
(5) Fail to identify the person respon-
sible for the legal advertisement; or
(6) Fail to identify the attorney or law 
firm that will represent clients, or to 
disclose that cases may be referred 
to another attorney or law firm to 
represent clients if the sponsor of 
the legal advertisement does not 
represent persons responding to the 
legal advertisement.
(b) A person shall not use a legal 
advertisement to solicit clients who 
may allege an injury from a pre-
scription drug or medical device ap-
proved, cleared, or the subject of a 
drug monograph authorized by the 
United States food and drug admin-
istration unless the legal advertise-
ment also includes the information 
required in this section.262

APPENDIX:
STATE STATUTES GOVERNING MISLEADING 
ADVERTISEMENTS
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Like other statutes, the Tennessee statute 
requires that legal advertisements provide specif-
ic disclosures and warnings:

(c) A legal advertisement soliciting 
clients who may allege an injury 
from a prescription drug approved, 
cleared, or the subject of a drug 
monograph authorized by the United 
States food and drug administration 
must:

(1) Include the following warning: 
“Do not stop taking a prescribed 
medication without first consulting 
with your doctor. Discontinuing a 
prescribed medication without your 
doctor’s advice can result in injury or 
death.”; and

(2) Disclose that the drug or med-
ical device remains approved by 
the United States food and drug 
administration, unless the product 
has been recalled by a government 
agency or through an agreement be-
tween a manufacturer and govern-
ment agency.263

The Tennessee statute also prohibits the 
unauthorized use or disclosure of protected health 
information: “[a] person shall not use, cause to be 
used, obtain, sell, transfer, or disclose protected 
health information to another person for the pur-
pose of soliciting an individual for legal services 
without written authorization from the individual 
who is the subject of the information.”264 More-
over, the statute provides penalties for the unau-
thorized use of health information:

(b) In addition to any other remedy 
provided by law:
(1) A person who willfully and know-
ingly uses, causes to be used, ob-
tains, sells, transfers, or discloses 
protected health information in vi-
olation of this section commits a 
Class A misdemeanor, punishable 
by a fine of one thousand dollars 
($1,000), imprisonment, or both; and

(2) A person who violates this sec-
tion with the intent to use, cause to 
be used, obtain, sell, transfer, or dis-
close protected health information 
for the purpose of financial gain com-
mits a Class C felony, punishable by 
a fine not to exceed two hundred fif-
ty thousand dollars ($250,000), im-
prisonment of not less than three (3) 
years nor more than ten (10) years, 
or both.
(c) This section does not apply to 
the use or disclosure of protected 
health information to an individual’s 
legal representative in the course of 
any judicial or administrative pro-
ceeding, or as otherwise permitted 
or required by law.265

WEST VIRGINIA

As part of its Consumer Protection Act, 
West Virginia enacted the “Prevention of Decep-
tive Lawsuit Advertising and Solicitation Practic-
es Regarding the Use of Medications Act,” W. Va. 
Code §§ 47-28-1, in 2022.  

Leading up to the passage of the “Act, the 
West Virginia Senate Judiciary Committee re-
viewed the bill during multiple committee meet-
ings266 and heard testimony that patients—after 
viewing these ads—stop taking prescribed med-
ications against the advice of their physician, 
and that bill, if passed, would not violate the free 
speech protection of the First Amendment.267 

Similar to the Tennessee statute, West Vir-
ginia’s Act provides: 

 
(1) A person engages in an 

unfair or deceptive act or practice if, 
in a legal advertisement, the person 
does any of the following:  

(a)  Specifically prohibited 
legal advertising practices.  — A 
person engages in an unfair or 
deceptive act or practice if, in a legal 
advertisement, the person does any 
of the following:

(1) Fails to contain the state-

Appendix | State Statutes Governing Misleading Advertisements 
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ment: “This is a paid advertisement 
for legal services”;

(2) Presents a legal advertise-
ment as a “consumer medical alert,” 
“health alert,” “consumer alert,” “pub-
lic service health announcement”, 
or substantially similar phrase sug-
gesting to a reasonable recipient 
that the advertisement is offering 
professional, medical, or govern-
ment agency advice about pharma-
ceuticals or medical devices rather 
than legal services;

(3) Displays the logo of a fed-
eral or state government agency in a 
manner that suggests affiliation with 
the sponsorship of that agency;

(4) Uses the word “recall” 
when referring to a product that has 
not been recalled by a government 
agency or through an agreement be-
tween a manufacturer and govern-
ment agency;

(5) Fails to identify the spon-
sor of the legal advertisement; or

(6) Fails to indicate the identi-
ty of the attorney or law firm that will 
represent clients, or how potential 
clients or cases will be referred to 
attorneys or law firms that will rep-
resent clients if the sponsor of the 
legal advertisement may not repre-
sent persons responding to the ad-
vertisement.

Like other statutes, the West Virgin-
ia statute requires specific disclosures and 
warnings:  

(b) Disclosures and warnings 
for protection of patients. —

(1) A legal advertisement so-
liciting clients for legal services in 
connection with a prescription drug 
or medical device approved by the 
U.S. Food and Drug Administration 
shall include the following warning: 
“Do not stop taking a prescribed 
medication without first consulting 
with your doctor. Discontinuing a 

prescribed medication without your 
doctor’s advice can result in injury 
or death.”

(2) A legal advertisement so-
liciting clients for legal services in 
connection with a prescription drug 
or medical device approved by the 
U.S. Food and Drug Administration 
shall disclose that the subject of 
the legal advertisement remains 
approved by the U.S. Food and Drug 
Administration, unless the product 
has been recalled or withdrawn.

(c)  Appearance of required 
statements, disclosures, and warn-
ings.  — Any words or statements 
required by this section to appear in 
an advertisement must be presented 
clearly and conspicuously.

(1) Written disclosures shall 
be clearly legible and, if televised 
or displayed electronically, shall be 
displayed for a sufficient time to en-
able the viewer to easily see and ful-
ly read the disclosure or disclaimer.

(2) Spoken disclosures shall 
be plainly audible and clearly intel-
ligible.

W. Va. Code § 47-38-3(d) provides “[a] per-
son who willfully and knowingly violates this sec-
tion engages in an unfair and deceptive act or 
practice in violation of §46A-6-101 et seq. of this 
code.”

The West Virginia statute prohibits the 
wrongful use of protected health information: “A 
person shall not use, cause to be used, obtain, sell, 
transfer, or disclose to another person without 
written authorization protected health information 
for the purpose of soliciting an individual for legal 
services regarding the use of medications.”  W. Va. 
Code § 47-38-4 (a).  A violation of the section “is a 
violation of West Virginia’s health privacy laws or 
§46A-6-101 et seq. of this code, id. at § 47-38-4 (b)
(1), and “in addition to any other remedy provided 
by law, a person who willfully and knowingly vio-
lates this section is guilty of a misdemeanor and, 
upon conviction thereof, shall be fined not more 
than $5,000 or confined in jail not more than one 
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year, or both fined and confined.”  Id. at § 47-38-4 
(b)(2). 

Section 47-28-4 “does not apply to the use 
or disclosure of protected health information to 
an individual’s legal representative, in the course 
of any judicial or administrative proceeding, or as 
otherwise permitted or required by law,” id. at § 
47-38-4 (c), and “[n]othing in this section creates 
or implies liability on behalf of a broadcaster who 
holds a license for over-the-air terrestrial broad-
casting from the federal communications com-
mission, or against a cable operator as defined in 
47 U.S.C. §522(5).”  Id. at § 47-38-4 (d).  Section 
47-28-5 provides “This article does not limit or oth-
erwise affect the authority of the judiciary or the 
Lawyer Disciplinary Board to regulate the practice 
of law, enforce the West Virginia Rules of Profes-
sional Conduct, or discipline persons admitted to 
the bar. W. Va. Code § 47-38-5.”

KANSAS

Adding to its chapter on Unfair Trade and 
Consumer Protection, Kansas enacted its stat-
ute268 to restrict deceptive legal advertising, which 
took effect on July 1, 2022. The statute provides:

(a) A person engaging in legal advertise-
ment within this state shall:

(1) Disclose the following at the outset of 
the advertisement: “This is a paid advertisement 
for legal services.”;

(2) not present an advertisement as a “med-
ical alert,” “health alert,” “consumer alert,” “public 
service announcement” or similar terms;

(3) not display the logo of a federal or state 
governmental agency in a manner that suggests 
affiliation with or the sponsorship of that agency;

(4) not use the word “recall” when referring 
to a product that has not been recalled by a gov-
ernmental agency or through an agreement be-
tween a manufacturer and governmental agency;

(5) identify the sponsor of the advertise-
ment;

(6) indicate the identity of the attorney or 
law firm that will represent clients, or how cases 
will be referred to attorneys or law firms that will 
represent clients;

(7) if the advertisement is soliciting clients 

who may allege an injury from a prescription drug 
approved by the federal food and drug admin-
istration, include the following warning: “Do not 
stop taking a prescribed medication without first 
consulting with your doctor. Discontinuing a pre-
scribed medication without your doctor’s advice 
can result in injury.;” and

(8) if the advertisement for a lawsuit solic-
iting clients who may allege an injury from a pre-
scription drug or medical device approved by the 
federal food and drug administration or from a 
medical device substantially equivalent to an ap-
proved medical device, disclose that the drug or 
medical device remains approved by the federal 
food and drug administration, unless the product 
has been recalled or withdrawn.269

Like other statutes, the Kansas statute re-
quires specifications as to the form of disclosures 
or warnings: “(b) (1) [a]ny words or statements re-
quired by this section to appear in an advertise-
ment shall be presented clearly and conspicuous-
ly.”270 More specifically, “(2) [w]ritten disclosures 
shall be clearly legible and, if televised or displayed 
electronically, shall be displayed for a sufficient 
time to enable the viewer to easily see and fully 
read the disclosure or disclaimer. (3) Spoken dis-
closures shall be plainly audible and clearly intel-
ligible.”271 The statute provides that a violation of 
the above section “constitute[s] an unlawful and 
deceptive trade practice as provided in K.S.A 50-
623 et seq., and amendments thereto.”272

The Kansas statute also regulates the use 
of protected health information:

(a) A person shall not use, cause to be used, 
obtain, sell, transfer or disclose to another person 
without written authorization protected health in-
formation for the purpose of soliciting an individu-
al for legal services.

(b) (1) Any violation of this section shall 
constitute an unlawful and deceptive trade prac-
tice as provided in K.S.A. 50-626, and amend-
ments thereto, and shall be subject to the pen-
alties provided for in K.S.A. 50-623 et seq., and 
amendments thereto.

(2) In addition to any other remedy provided 
by law, a person who knowingly violates this sec-
tion shall be guilty of a class A nonperson misde-

Appendix | State Statutes Governing Misleading Advertisements 



40 THE DRI CENTER FOR LAW AND PUBLIC POLICY

meanor.273

The Kansas Senate Judiciary Committee 
heard testimony274 in support of the bill from a 
representative of the United States Chamber of 
Commerce who pointed to statistics from the FDA 
showing over 60 reports of persons discontinuing 
the use of a prescriptions without consulting with 
their physician.275

FLORIDA 

In 2023, Florida passed HB 1205276, which 
provides a that person or an entity that issues an 
advertisement for legal services may not do any of 
the following:

(a) Present the advertisement as a 
medical alert, health alert, drug 
alert, or public service announce-
ment or use any substantially 
similar phrase that suggests to 
a reasonable consumer that the 
advertisement is offering pro-
fessional or medical advice or 
advice from a state or federal 
governmental entity or an entity 
approved by or affiliated with a 
state or federal governmental en-
tity. 

(b) Display the logo of a state or 
federal governmental entity in a 
manner that suggests to a rea-
sonable consumer that the ad-
vertisement is presented by a 
state or federal governmental 
entity or an entity approved by or 
affiliated with a state or federal 
governmental entity. 

(c) Use the term “recall” when re-
ferring to a product that has not 
been recalled in accordance with 
applicable state or federal regu-
lations. 

1205 (emphasis added).   

Any ad that solicits clients injured by a drug 
or medical device must contain in both written and 
verbal formats language stating  “[t]his is a paid 

advertisement for legal services,” at the beginning 
of the advertisement, identify the sponsor of the 
advertisement, and the identity of the attorney or 
law firm “primarily responsible for providing the 
solicited legal services,” or “an explanation of how 
a responding consumer’s case will be referred to 
an attorney or a law firm if the sponsor of the ad-
vertisement is not licensed to practice law.”  The 
ad must also contain statements that “the pre-
scription drug or medical device approved by the 
United States Food and Drug Administration re-
mains approved unless it has been recalled,” and 
“[c]onsult your physician before making any deci-
sion regarding prescribed medication or medical 
treatment.”

The statute extends protection to Protect-
ed Health Information, stating:

(7)   A person or an entity 
may not use, cause to be used, ob-
tain, sell, transfer, or disclose a con-
sumer’s protected health information 
to another person or entity for the 
purpose of soliciting the consumer 
for legal services without written au-
thorization from that consumer. This 
subsection does not apply to the use 
or disclosure of protected health in-
formation to an individual’s legal 
representative in the course of any 
judicial or administrative proceed-
ing or as otherwise permitted or re-
quired by law.

The section “does not apply to an advertise-
ment that has been reviewed and approved by an 
ethics or disciplinary committee of The Florida Bar 
in accordance with its rules of professional con-
duct.”  And “[a] violation of this section is deemed 
a deceptive and unfair trade practice subject to en-
forcement under part II of this chapter.”

TEXAS 

Texas passed a similar bill, S.B. No. 1189, 
which applies “only to a television advertisement 
that promotes a person’s provision of legal ser-
vices or solicits clients to receive legal services,” 
Sec. 81.151 (a), and does not apply “to an adver-
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tisement by a federal, state, or local government 
entity.  Id. § (b).  The statute provides that “[a]n 
advertisement for legal services may not,”

(1)  Present the advertisement as a 
“medical alert,” “health alert,” “drug 
alert,” “public service announce-
ment,” or substantially similar phrase 
that suggests to a reasonable view-
er the advertisement is offering pro-
fessional, medical, or government 
agency advice about medications 
or medical devices rather than legal 
services; 
(2) Display the logo of a federal or 
state government agency in a man-
ner that suggests to a reasonable 
viewer the advertisement is present-
ed by a federal or state government 
agency or by an entity approved by 
or affiliated with a federal or state 
government agency; or 
(3)  Use the term “recall” when refer-
ring to a product that has not been 
recalled by a government agency 
or through an agreement between 
a manufacturer and government 
agency.

81.152.  The statute requires that any ad-
vertisement include the statements, both “ver-
bally and visually,” “[t]his is a paid advertisement 
for legal services,” and identify the sponsor of the 
advertisement and either “the identity of the attor-
ney or law firm primarily responsible for providing 
solicited legal services to a person who engages 
the attorney or law firm in response to the adver-
tisement,” or “the manner in which a responding 
person’s case is referred to an attorney or law firm 
if the sponsor of the advertisement is not legal-
ly authorized to provide legal services to clients.”  
81.153 (1-3).  If the advertisement solicits clients 
related to prescription drugs approved by the FDA, 
it must contain a “verbal and visual statement” that 
says “[d]o not stop taking a prescribed medication 
without first consulting a physician.”  81.153(b).  

Section 81.154 governs the form of the re-
quired visual and verbal warnings and disclosures 
and the standard of judicial review for compli-
ance.  Section 81.154 (a) requires that “[a] visual 

statement required by this subchapter to appear in 
an advertisement must be presented clearly, con-
spicuously, and for a sufficient length of time for 
a viewer to see and read the statement.”  Under 
section 81.154 (b), “[a] court may not find that a 
visual statement in an advertisement is noncom-
pliant with Subsection (a) if the statement is pre-
sented in the same size and style of font and for 
the same duration as a visual reference to the tele-
phone number or Internet website of the entity a 
responding person contacts for the legal services 
offered or discussed in the advertisement.” 

 
Similarly, section 81.154 (c) applies to ver-

bal statements that “must be audible, intelligible, 
and presented with equal prominence as the oth-
er parts of the advertisement.”  Courts may not 
find verbal statements are noncompliant “if the 
statement is made at approximately the same vol-
ume and uses approximately the same number of 
words per minute as the voice-over of longest du-
ration in the advertisement other than information 
required by this subchapter.”  81.154 (d).  

Violations of the subchapter are consid-
ered a “deceptive act or practice” actionable under 
Subchapter E, Chapter 17, Business & Commerce 
Code, solely as an enforcement action by the con-
sumer protection division of the attorney general 
‘s office or by a district or county attorney as pro-
vided by that subchapter.  All remedies available 
under that subchapter are available for a violation 
of this subchapter.” 81.155(a).   The subchapter 
does not create a private right of action.  81.155 
(b).  

The statute provides some protection if the 
advertisement is pre-approved as “in compliance” 
with “this subchapter and the applicable advertis-
ing standards in the Texas Disciplinary Rules of 
Professional Conduct.”  81.155(c).  Then, the at-
torney general or county attorney “may not pursue 
an action,” unless:

(1)  The consumer protection 
division or the district or county at-
torney demanded that the sponsor 
of the advertisement cease further 
dissemination of the advertisement;

 (2)  The sponsor of the ad-
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vertisement is given a reasonable 
amount of time to ensure the adver-
tisement is withdrawn from dissem-
ination to the public; and 

(3)  The sponsor of the adver-
tisement fails to ensure the adver-
tisement is withdrawn from dissem-
ination to the public within the time 
provided.

81.155 (c) (1-3).  And the subchapter “may not 
be construed to limit or otherwise affect the au-
thority of the Supreme Court of Texas to regulate 
the practice of law, enforce the Texas Disciplinary 
Rules of Professional Conduct, or discipline per-
sons admitted to the state bar.”  81.156.  

	 The Texas Act took effect September 1, 
2019, Section 3, and applies prospectively.  “The 
change in law made by this Act applies only to an 
advertisement that is presented on or after the ef-
fective date of this Act. An advertisement present-
ed before the effective date of this Act is governed 
by the law in effect immediately before the effec-
tive date of this Act, and that law is continued in 
effect for that purpose.”
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