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Serving Two Masters:1 Problems Facing Insurance 

Defense Counsel And Some Proposed Solutions 

Richard L. Neumeier 

I. Introduction 

Insurance defense counsel2 serve two masters, the insured and the insurer. When both are united to 

defeat the plaintiff’s claim, insurance defense counsel have little difficulty serving both masters. 

Problems occur when differences between the insurer and the insured develop, and potential differences 

are frequently lurking. In those circumstances, either the insurer or the insured, or both, may look to 

insurance defense counsel for assistance. Many if not most legal malpractice claims against defense 

counsel include the allegation that counsel represented conflicting interests. Indeed, one commentator 

has described the likelihood of counsel facing such charges as a “risk which has become an occupational 

hazard for insurance defense counsel.”3 

This article discusses some of the ethical issues and other pitfalls which confront insurance 

defense counsel. Unfortunately for the Massachusetts practitioner, many issues have not been presented 

to our appellate courts for resolution, and case law outside of Massachusetts is not consistent. As with 

many areas of the law, some bad cases have resulted in much loose dicta. This article analyzes several 

recurring conflict of interest and other problems facing insurance defense counsel and offers some 

guidance. 



 

 

II. The Problems 

The conventional liability insurance policy contains two promises: (1) a promise that the insurer shall 

pay “all sums which the insured shall become legally obligated to pay as damages because of ... 

[covered injury];” and (2) a promise that the insurer shall “defend any suit against the insured seeking 

damages on account of ... [covered injury],” even if any of the claims are “groundless, false, or 

fraudulent.” The policy typically grants the insurer the unfettered right to control the defense of the 

lawsuit against the insured; requires the insured to cooperate with the defense; and obligates the insurer 

to pay for the cost of defense. In addition, there is a policy limit on the indemnity obligation (which 

usually causes no controversy) and the policy is strewn with exclusions (which are more subject to 

controversy between the insurer and insured). Because “[i]t is axiomatic that an insurance company’s 

duty to defend is broader than its duty to indemnify,”4 an insurer will frequently defend a suit for which 

it believes it has little or no indemnity obligation, a belief not always shared by its insured. Even when 

coverage is clear the insured may be indifferent or even hostile to cooperating with insurance defense 

counsel in defeating the plaintiff’s claim, which can cause special problems. 

The insurer is bound not only by its contract with the insured, but also by judicially imposed 

obligations to act in good faith. Moreover, in Massachusetts, insurers must comply with statutory 

obligations under G.L.M. c. 93A and c. 176D. Insurance defense counsel must be conscious of the 

parameters of these obligations since, for some purposes, counsel may be the agent of the insurer.5 

Insurance defense counsel is also bound by the Disciplinary Rules, some of which impose additional 

obligations. The relationship between insurance defense counsel and the insurer is usually an ongoing 

one in which the attorney has a strong financial interest. In addition, counsel may have close personal 

friendships with the insurer’s employees. On the other hand, the relationship between defense counsel 

and the insured may be limited to a particular case. Each of these circumstances creates potential areas 

of improper conduct by defense counsel.6 



 

 

Failure of defense counsel to discharge the obligations to either master may subject the attorney 

to: (1) liability to the insurer, (2) liability to the insured, and/or (3) disciplinary action. Thus, in Smiley 

v. Manchester Ins. & Indem. Co.,7 an attorney was held liable to the insurer when he had authority to 

settle two actions for $20,000, declined an offer to settle both for $17,000, and judgments totaling 

$55,000 resulted. The insurer was sued for bad faith and brought a third-party action against defense 

counsel who was found to be negligent as a matter of law.8 In Lysick v. Walcom,9 the attorney was found 

liable to the insured for conduct similar to that of the attorney in Smiley.10 In Matter of Farr,11 the 

plaintiff, a passenger in A’s car, was injured when A’s car collided with B’s car. The plaintiff’s attorney 

concluded that an action against A and the operator of B’s car would not be successful and that only B 

should be sued. Subsequently, B’s insurer retained the same attorney to defend B and the operator of B’s 

car against a claim by the other injured parties without full disclosure to and consent by the plaintiff. 

The attorney conveyed information obtained from the plaintiff in the attorney-client relationship to B’s 

insurer without the plaintiff’s consent. The Indiana court held that this conduct warranted a public 

reprimand.12 

The most frequent source of conflict between the insurer and the insured involves what is or may 

be covered by the insurance policy. Courts have been critical of defense counsel who have become 

involved in coverage issues13 except, in some circumstances, courts have praised defense counsel for 

becoming involved in insurance coverage issues.14 Courts have frequently stated that insurance defense 

counsel “owes to his client, the assured, an undeviating and single allegiance,”15 except that in other 

circumstances, courts have stated that defense counsel owed duties to the insurer at the expense of the 

insured.16 In connection with the defense of alternative theories of recovery, some courts have stated that 

insurance defense counsel should not request that special questions be propounded to the jury,17 while 

other courts have criticized insurance defense counsel for failing to request special questions.18 To avoid 



 

 

judicial criticism, civil liability to either master, or disciplinary action, insurance defense counsel “is 

forced to walk an ethical tightrope....”19 

III. Duties of Attorney—General 

In Massachusetts the ethical obligations of an attorney to his client are governed primarily by Supreme 

Judicial Court Rule 3:07, entitled the Canons of Ethics and Disciplinary Rules Regulating the Practice of 

Law, which were promulgated effective October 2, 1972, and subsequently amended.20 Rule 3:07 

adopted in large part the Model Code of Professional Responsibility and the Canons of Ethics proposed 

by the American Bar Association in 1970.21 

Without being all-inclusive, the Disciplinary Rules provide that an attorney retained by an 

insurer to represent the insured shall preserve the client’s confidences and secrets (Canon 4), shall 

exercise independent professional judgment on behalf of the client (Canon 5), and shall represent the 

client competently (Canon 6) and, within the bounds of the law, zealously (Canon 7). 

IV. Who Does the Lawyer Represent and What Is the Scope of the Representation? 

It is now well-established that when an attorney is retained by an insurance company to represent its 

insured, the insured is the client.22 Many courts have stated that the attorney owes the same fiduciary 

duty of loyalty and independent judgment to the insured that he would if he had been retained directly 

by the insured.23 But these statements go too far to the extent they can be interpreted to imply that 

defense counsel has an affirmative duty to side with the insured in any dispute with the insurer.24 

Although the cases are almost unanimous in stating that the insured is the client, many cases also 

refer to the insurer as the client. The Supreme Judicial Court has stated that “the law firm is attorney for 

the insured as well as the insurer.”25 This is the majority rule.26 



 

 

Even if the insurer were not considered a client, it is obvious that insurance defense counsel has 

obligations to the insurer. Thus, for example, there can be little doubt that the insurer may require 

counsel to submit a written evaluation of the likelihood of success including an evaluation of the 

credibility of the insured as a witness. The insurer also is entitled to be kept apprised of the progress of 

litigation. If the insured refuses to attend his deposition or trial, the insurer is entitled to be informed of 

that fact even if the insurer uses that information to disclaim coverage on the basis of breach of 

cooperation. 

DR 5-105(C) prohibits an attorney from representing two clients with differing interests unless 

(1) both consent after full disclosure, and (2) it is obvious that the lawyer can adequately represent the 

interest of both.27 Courts which have discussed the matter under the previous ABA Conflicts Canon used 

the fiction that purchase of the insurance policy amounts to consent in advance by the insured to the 

employment of an attorney hired by the insurer to defend claims brought against it.28 This fiction is 

useful to meet the consent requirement in DR 5-105(C); however, it does nothing to fulfill the additional 

requirements that it be “obvious” that the lawyer can “adequately” represent the interest of each. 

In the typical case where there is adequate insurance coverage for the claim, it is almost always 

“obvious” that defense counsel can “adequately” represent the interests of both. However, if the insurer 

defends under a reservation of rights or the claim exceeds the available coverage, then the scope of 

defense counsel’s representation must be limited to comply with DR 5-105(C).29 Before it is “obvious” 

that the lawyer can “adequately” represent the interests of each in these latter situations, it must be clear 

that the scope of representation of defense counsel is limited to the defense of the claim brought against 

the insured irrespective of the amount or existence of insurance.30 

When the settlement demands are within the policy limit, usually only the insurer is interested in 

receiving advice concerning settlement. The insured (and excess insurers when they exist) becomes 

more interested in settlement advice as the value of the case approaches the policy limit. It is the duty of 



 

 

counsel in the latter situation to provide advice concerning the advisability of settlement not only to the 

insurer but also to the insured.31 If counsel restricts his representation to the defense of the claim asserted 

against the insured, then it is usually “obvious” that he can “adequately” represent the interests of all in 

defeating the plaintiff’s claim.32 

Counsel encounters difficulty when there is a conscious or unconscious attempt to represent the 

interest of either client in potential or actual disputes between them. This can easily occur during a 

frequently recurring factual scenario: The insurer advises the insured in a reservation of rights letter that 

the plaintiff’s claim exceeds the policy limit. Inevitably the question arises whether the claim can or 

should be settled at or near the policy limit. 

In handling an excess claim defense counsel should “conduct himself as if his client either (1) 

had no insurance or (2) as if the insurance policy has no limits.”33 The court in L & S Roofing Supply 

Co., Inc. v. St. Paul Fire & Marine Ins. Co.34 explained that counsel must communicate offers of 

settlement to the insured in situations involving a reservation of rights because: 

In a reservation-of-rights defense it is the insured who may pay any judgment or settlement. 

Therefore, it is the insured who must make the ultimate choice regarding settlement. In order to 

make an informed decision in this regard, the insured must be fully apprised of all activity 

involving settlement, whether the settlement offers or rejections came from the injured party or the 

insurance company.35 

 

Defense counsel is not guilty of malpractice merely because the case does not settle and an 

excess verdict results.36 

At least in the absence of consent after full disclosure, defense counsel may not properly 

represent the insurer on coverage issues adverse to the insured.37 This is so even after the tort suit against 

the insured has terminated.38 In general, defense counsel should steer clear of any coverage issues which 

involve potential or actual conflicts between the insurer and the insured. Two major exceptions, which 

are discussed below, are (1) the duty of defense counsel concerning breach of cooperation issues and (2) 

the use of special questions. 



 

 

To summarize, the scope of the representation of insurance defense counsel is to provide a 

competent defense of the claim asserted against the insured even if the insured is indifferent or hostile to 

providing such a defense. Insurance defense counsel does not represent the insurer (or the insured) in 

potential or actual coverage disputes between either client except that insurance defense counsel (1) 

must provide a competent defense to the plaintiff’s claim and (2) cannot collude with the insured in 

connection with the plaintiff’s claim.39 The legal and ethical tightrope can be a narrow one; the 

discussion below concerning breach of cooperation illustrates where it has usually been drawn. 

V. Breach of Cooperation 

As noted above, the typical insurance policy provides that the insured must cooperate with the defense 

of any covered claim. If the insured’s breach of this condition prejudices the defense, the insurer is 

relieved of its obligations under the policy.40 Frequently uncounseled insureds fail to understand the 

importance of cooperating with defense counsel. 

One of the most difficult problems for insurance defense counsel is the insured who is indifferent 

or even hostile to cooperating in the defense of the plaintiff’s claim. As stated above, insurance defense 

counsel is ethically and contractually obligated to provide a competent defense to the plaintiff’s claim, 

which usually requires the cooperation of the insured. 

How far must insurance defense counsel go to obtain cooperation by the insured? The best 

answer is that defense counsel should do whatever would be done if he had been retained directly by the 

insured, who was likely to pay any judgment which might ensue. This includes, but is not limited to, 

providing candid advice in appropriate circumstances to the insured concerning the significance of the 

insurance cooperation clause.41 A discussion of a few illustrative cases indicates what the courts have 

done in this area. 



 

 

In Van Dyke v. White,42 the tort plaintiff brought a garnishment action against the insurer after 

entry of judgment against the insured. Defense counsel had refused the plaintiff’s offer for a continuance 

when the insured did not appear for trial, and his client was defaulted. The insurer’s defense was breach 

of cooperation, and the court ruled that the insurer had waived it by continuing to defend without a 

non-waiver agreement. The court had the following comment on the conduct of counsel: 

Nothing could be plainer. The lawyer employed by the insurance company to represent White owed 

him a duty of undivided loyalty, but he acted for the respondent (the insurer) instead of for White. 

Such a situation is contrary to public policy.43 

 

Defense counsel in White did not act as if he had been retained directly by the insured. If a 

defendant does not appear for trial, the defendant’s counsel should agree to a plaintiff’s offer for a 

continuance and, indeed, has an ethical and legal obligation to request a continuance. If the continuance 

is denied and the insured’s presence is required for a competent defense,44 then counsel should seek leave 

to withdraw forthwith.45 

In Allstate Ins. Co. v. Keller,46 statements were taken from the insured, Keller, and the injured 

passenger, Eckert, shortly after an automobile accident, and both indicated that Keller was driving at the 

time of the accident. Nine months later, Keller gave the insurer a written statement in which he stated 

that Eckert was driving. When Eckert sued Keller, defense counsel admitted in the answer to the 

complaint that Keller, the insured, was the driver. Subsequently, however, defense counsel took the 

deposition of his client for the sole purpose of developing evidence by which the insurer could 

successfully deny coverage for lack of cooperation. Keller was never advised of this purpose. After 

discussing the insurer’s claim of lack of cooperation and waiver of this defense, the court stated: 

[A]n attorney is required to disclose to his client all facts and circumstances within his knowledge, 

which, in his honest judgment might be likely to affect the performance of his duty for that client ... 

(citation omitted). A client may presume from an attorney’s failure to disclose matters material to 

his employment that the attorney has no interest which will interfere with his devotion to the cause 

confided in him, or betray his judgment ... (citation omitted). [A]n insurer’s attorneys are bound by 

the same high standards which govern all attorneys whether or not privately retained....47 

 



 

 

In contrast to Allstate v. Keller is the conduct of defense counsel in Apex Mut. Ins. Co. v. 

Christner.48 In that case, after the operator of the insured motor vehicle gave deposition testimony in 

substantial agreement with a prior statement to the insurer, she telephoned the plaintiff’s attorney and 

executed a handwritten statement which “asserted relevant facts not previously disclosed to the insurer , 

declared that she had told untruths in her deposition, and admitted that she was fully and solely 

responsible for the accident.”49 Plaintiff’s counsel telephoned defense counsel that day, and subsequently 

defense counsel obtained a copy of the statement by court order.50 Thereafter, the insurer successfully 

sought a declaration that the insured had breached the cooperation clause. The court distinguished 

Allstate v. Keller by noting that in Allstate “the attorneys took the insured’s deposition for the purpose of 

strengthening the insurer’s position in the anticipated declaratory judgment action,” without disclosing 

that purpose to the insured.51 In Apex defense counsel came across information (a prior inconsistent 

statement of his own client) in the course of defending the case. Defense counsel is obligated to convey 

information about prior inconsistent statements of the insured to the insurer since the evaluation of the 

impact of such statements is inextricably intertwined with the defense of the case.52 

Finally, in Ideal Mut. Ins. Co. v. Myers,53 the insurer sought to avoid the policy based upon 

misrepresentation but provided a defense when a wrongful death claim was brought against the estate of 

the insured pilot. The court held that the failure of defense counsel in the tort suit to discuss with the 

insured a potential conflict of interest did not estop the insurer from asserting policy defenses because 

the insurer’s reservation of rights letter had already informed the estate of the potential conflict, and the 

attorney did not actively work against the estate on the conflicting coverage question: 

Finally, the defendants claim that the conduct of [defense counsel] estops [the insurer] from 

asserting any policy defenses. According to the defendants, [defense counsel] never discussed the 

potential conflict of interest arising from Ideal’s representation of the Myers Estate; the defendants 

rely upon Employers Cas. Co. v. Tilley.... 

.... 

Notwithstanding [defense counsel’s] obligation to the Myers’ estate, the defendants do not indicate 

how [defense counsel’s] failure to explain the potential conflict of interest between Ideal and the 

Myers Estate prejudiced the Myers Estate. As noted above, Ideal’s reservation of rights letter 



 

 

already informed the Myers Estate of a potential conflict of interest arising from Ideal’s 

representation of the Estate in the [tort] action. Moreover, quite unlike the attorney in Tilley, 

[defense counsel] did not actively work against the Estate on the conflicting coverage question. 

[Defense counsel’s] affidavit establishes, and the defendants do not dispute, that he ‘performed 

those services before, after, during the pendency of the [tort] action.’ Thus the potential conflict 

never actually emerged; [defense counsel’s] conduct, therefore, does not operate to estop Ideal.54 

 

It is not defense counsel’s job to determine whether or when the insurer is likely to succeed in 

disclaiming for breach of cooperation; that is the job of coverage counsel. Of course, if defense counsel 

is instructed by the insurer to withdraw, then, subject to local rules and DR 2-110(A)(2),55 counsel should 

withdraw.56 Defense counsel’s obligation to seek leave to withdraw on his own motion is only 

appropriate when all reasonable efforts to seek the cooperation of the insured have proved fruitless and 

the cooperation of the insured is essential to a competent defense of the case.57 

VI. Problems in Asking Special Questions 

Special questions in the tort case may assist the parties to resolve coverage issues.58 The most frequent 

problem exists where the claimant asserts negligent and intentional conduct as alternative theories of 

recovery, and the insurer takes the position that it does not provide indemnity for intentional conduct. In 

an assault and battery claim which includes an allegation of negligent conduct, there are three possible 

outcomes, only one of which will be satisfactory to both the insured and the insurer: judgment for 

defendant. In the event of recovery based only on negligence, the insurer may be disappointed, and in 

the event of recovery based only on intentional conduct, the insured will not be happy. It is clear beyond 

peradventure that defense counsel may argue in favor of judgment for the insured based upon either 

negligence or intentional conduct but cannot properly argue that the claimant should recover based upon 

intentional conduct.59 The problem is most acute when there is no evidence of negligent conduct (defense 

counsel may have a criminal conviction or plea of guilty in his file in connection with a criminal 

proceeding arising out of the alleged assault and battery), and the likelihood of a successful defense 



 

 

based upon consent or justification appears to be remote. Some courts have intimated or stated that 

defense counsel should not request a special verdict.60 

If special questions are propounded with the consent of both the insured and the insurer, no one 

should complain. In some situations, it may be beneficial to both to have special questions propounded 

instead of going through the expense of relitigating, in an entirely separate coverage proceeding, issues 

which could have been decided in the underlying tort suit. 

If the insured objects to having special questions propounded, it is improper for defense counsel 

to request them, and, indeed, he must object to any being propounded. As noted above, counsel can 

never act contrary to the express instructions of the client. 

What should counsel do in the intermediate situation: One master requests that special questions 

be propounded, and the other says nothing? The most prudent course of action would be for counsel to 

explain the significance of the special questions to both the insured and the insurer. It is important for 

defense counsel not to proceed in this situation without both parties having a full understanding of the 

legal significance of asking special questions.61 

There is a line of cases which suggests that defense counsel (and the insurer) have an affirmative 

obligation to ask for special questions (or their procedural equivalent) where there is an issue of 

allocation of the verdict.62 In Duke v. Hoch,63 accountants were sued for negligence and intentional 

misconduct (the latter was excluded by the policy), and the jury returned a general verdict. In the 

garnishment suit by the judgment creditor, the district court entered judgment for the insurer and on 

appeal, the Fifth Circuit discussed the obligation of defense counsel to request a verdict designating the 

respective portions of the total damages representing covered and non-covered damages.64 The court 

found that defense counsel “was required to make known to the insured the availability of a special 

verdict and the divergence of interest between them and the insurer springing from whether damages 



 

 

were or were not allocated.”65 Because the record did not indicate whether counsel had done so, the court 

vacated the judgment and remanded the case.66 

VII. Maintaining Confidences and Avoiding Collusion 

A. Communications Between the Insured and the Insurer 

For the purpose of protecting communications of defense counsel to the insurer or insured from 

discovery by third parties, such as the claimant, it is in the interest of both that an attorney-client 

relationship exist among the lawyer and both. Courts that have discussed the issue have uniformly held 

that such communications are privileged.67 

As a general proposition, when an attorney has two clients with respect to a particular matter, the 

attorney cannot have any secrets between them as to that matter. This rule applies to insurance defense 

counsel. For example, in Klefbeck v. Dous,68 a letter to the insurer by trial counsel hired by the insurer 

expressing counsel’s opinion as to legality of automobile registration was held admissible in a tort 

plaintiff’s action to reach and apply.69 The court reasoned that counsel “was acting for both the insured 

and the company and the subject matter of the communication in question was concerned with a material 

issue in the pending actions. Such communication was not privileged against the insured or against the 

tort plaintiff , who by virtue of the statutes of Maine and of this Commonwealth ... stood in the place of 

the insured as against the company to the amount of her claim.”70 However, “... virtually every rule is 

subject to some exception.”71 

B. Keeping Secrets from the Other Client 

Problems can develop when either the insured or the insurer asks defense counsel to keep something 

confidential from the other client. If either suggests that counsel do something improper, counsel ought 

to be able to explain why it cannot be done without being required to disclose the improper request to 



 

 

the other client. Occasionally, when a lawyer has multiple clients, one may suggest a course of action 

which is inconsistent with the lawyer’s obligation to the others. There is nothing wrong if the lawyer 

explains why the suggested improper action cannot be undertaken and yet maintains in confidence from 

the other clients the fact that one has suggested an improper course of action. 

A few courts have stated that in certain narrow circumstances defense counsel may be obligated 

to keep secrets from the other client. In California, there is dicta suggesting that candid evaluations of 

the insured are for only the insurer. In American Mut. Liability Ins. Co. v. Superior Court,72 the court 

stated: 

[I]t may well be that in the full discharge of his obligation to his client-insurer, the attorney may 

communicate to the insurer objective evaluations of his client-insured, which are for the 

consideration only of the client-insurer in permitting it to discharge its duties to the insured under 

the insurance contract. Similarly there may be confidences indulged by the insured to the attorney 

which in turn are not, intended for the insurer.73 

 

As a practical matter, in the event of an excess verdict it seems dubious whether such evaluations 

of the client-insured received by the insurer could be kept from the insured. In that situation, the courts 

have uniformly found that counsel’s evaluations are part of the communications concerning the common 

matter which are discoverable.74 The California cases cite no authority which have permitted such 

communications not to be discovered. 

Frequently insureds convey information to defense counsel which they request be held in 

confidence from the insurer or the disclosure of which to the insurer would obviously prejudice the 

insured’s coverage. It is well established that defense counsel must keep such confidential information 

from the insurer—unless the subject matter is inextricably intertwined with counsel’s obligation to 

provide a competent defense.75 In Parsons v. Continental Nat. Am. Group, it was improper for defense 

counsel to convey confidential psychiatric information indicating that the insured intended his brutal 

assault on the claimant because it was obvious that the information could be used to prejudice the 

insured’s coverage76 position and the information was not essential to a competent defense of the claim.77 



 

 

Counsel must, however, report the status of the litigation to the insurer even if the insurer uses 

developments at trial to disclaim coverage.78 

Some courts have stated that counsel must not only refuse to disclose confidential information to 

the insurer but must also withdraw: 

If an insured imparts to the lawyer information which would or might provide a basis for denying 

policy coverage—such as fraud in obtaining the policy—the lawyer is bound not to disclose the 

information to the insurer, and to withdraw from the representation of both the insurer and the 

insured.79 

 

This course of action was also suggested by the Parsons court for the lawyer who came across the 

confidential psychiatric information involving his client.80 

The suggested remedy of withdrawal is a poor solution. First, and most importantly, when one 

considers the detailed billing information which must be submitted by defense counsel to the insurer in 

order for fees to be paid, it will only be the particularly obtuse claims person who will not be directed 

toward the source of the reason for withdrawal if defense counsel seeks leave to withdraw in 

circumstances presented in Parsons. If, on the other hand (assuming that the matter is not essential to the 

defense of the case), counsel simply maintains the confidence, then the likelihood that the insurer will 

come across information the insured wishes to withhold is reduced. Second, when counsel seeks leave to 

withdraw, the insurer’s duty to defend still exists, and new defense counsel must be found. (One 

possible solution to this would be to have the insured select counsel, with the insurer being liable for the 

reasonable costs of defense.) Third, defense counsel may come across the prohibited information on the 

eve or in the middle of trial. To require defense counsel to withdraw in these circumstances is 

impracticable. The better approach is that counsel need not withdraw unless the subject matter of the 

confidential information is inextricably intertwined with counsel’s obligation to provide a competent 

defense. 



 

 

C. Avoiding Collusion 

There is much dicta as to how insurance defense counsel is obligated, like all other attorneys, to 

maintain confidences.81 The obligation presents a most acute problem when the insured appears to 

perpetrate a fraud upon the insurer. In Massachusetts, prior to the July 1, 1979, Amendment to the 

Canons of Ethics and Disciplinary Rules Regulating the Practice of Law, there was a conflict between 

the confidence Disciplinary Rules associated with Canon 4, which required the attorney to preserve 

confidences and secrets of his client,82 and DR 7-102(B)(1), which provided, at that time, that: 

(B) The lawyer who receives information clearly establishing that: 

 

(1) his client has, in the course of the representation, perpetrated a fraud upon a person or a tribunal 

shall promptly call upon his client to rectify the same, and if his client refuses or is unable to do so, 

he shall reveal the fraud to the affected person or tribunal.83 

 

Prior to the 1979 amendment, there was a split of authority as to whether DR 7-102(B)(1) 

prevailed over the confidence rule, DR 4-101(B). The Massachusetts Bar Association Committee on 

Professional Ethics expressed the view that Canon 7 should prevail.84 The Oregon Supreme Court, 

interpreting the identically worded Disciplinary Rules, advised that the lawyer must withdraw but not 

disclose.85 There was also a strong dictum by the Supreme Judicial Court intimating that defense counsel 

was free to disclose to the insurer collusive or fraudulent conduct. In the course of deciding that a child 

can bring a claim against his parent (to the extent of the automobile insurance coverage) the court stated 

that: 

The parent is usually represented by counsel provided by the insurance company. Such counsel is 

ever alert to protect the interests of the insurance company and ready to expose any attempts at 

collusive and fraudulent conduct.86 

 

Effective July 1, 1979, the Supreme Judicial Court adopted an amendment which added the 

following words to DR 7-102(B)(1): “except when the information is protected as a privileged 

communication.”87 Thus, when counsel receives information subject to the attorney-client privilege 



 

 

which indicates that his client has perpetrated a fraud upon the insurer, he ethically must call upon his 

client to reveal the fraud; however, if the client refuses, he is precluded in Massachusetts from 

communicating that information to the insurer. Of course, the attorney is not permitted to “assist his 

client in conduct that the lawyer knows to be illegal or fraudulent,”88 and the attorney is mandated to 

withdraw as counsel if he knows or it is obvious that the continued employment will result in violation 

of a Disciplinary Rule.89 The attorney may also request the court to permit him to withdraw under such 

circumstances.90 

Even after the 1979 amendment, there remain areas of dispute concerning the circumstances 

under which an attorney may disclose a client’s intention to commit perjury in civil litigation.91 

VIII. Impeaching the Client 

Every jurisdiction which has addressed the issue, except Massachusetts, has held or stated that insurance 

defense counsel may not impeach the insured in cross-examination or in closing argument. Perhaps the 

leading case is Pennix v. Winton,92 in which defense counsel in his closing argument contended that there 

was collusion between the plaintiff and his client and said that his client’s version of the accident was 

“the most ridiculous story you every sic heard in your life.”93 Apparently the jury was persuaded, since it 

returned a defendant’s verdict. On appeal, judgment was reversed because of counsel’s closing 

argument. The court stated: 

The confusion of a jury in a situation in which counsel reversed their normal positions, counsel for 

the defendant attacking his client and counsel for the plaintiff upholding the defendant, may readily 

be imagined. Every attempt of plaintiff’s attorney to establish the credibility and good faith of 

defendant might well be regarded by the jury as additional evidence of the collusion charged by 

defendant’s own counsel.94 

 

Massachusetts stands alone in permitting counsel to impeach his own client.95 In Horneman v. 

Brown96 and Goodney v. Smith,97 the court held that it was reversible error to refuse defense counsel’s 

offer of a prior inconsistent statement by the defendant. It is noteworthy that both Horneman and 



 

 

Goodney involved compulsory motor vehicle insurance, which does not require cooperation of the 

insured. Thus Horneman and Goodney can be distinguished on the basis that the insurer cannot use the 

insured’s refusal to cooperate as a basis for disclaiming. Stated otherwise, an insurer is obligated to pay 

a claimant under the compulsory liability automobile insurance coverage even if the insured’s refusal to 

cooperate with the defense of the claim prejudices the insurer’s rights. Horneman expressly stated, 

“Courts must necessarily examine such cases with care, to prevent fraudulent cooperation between a 

plaintiff and a nominal defendant at the expense of the insurer ... (citation omitted).”98 It does not appear 

that the Supreme Judicial Court in Horneman or Goodney considered the concern discussed in Pennix, 

to wit, that it is unseemly for a jury to hear a defendant’s attorney arguing against his client’s credibility 

while the plaintiff’s lawyer asks the jury to believe the defendant. Horneman and Goodney ought not to 

be followed except, perhaps, with respect to claims involving only compulsory automobile insurance. 

IX. Things to Avoid 

A. DR 5-107(B) and the Right of the Insurer to Control the Defense 

DR 5-107(B) provides: 

A lawyer shall not permit a person who recommends, employs, or pays him to render legal services 

for another to direct or regulate his professional judgment in rendering such legal services.99 

 

Rising legal costs are a constant source of concern to the insurance industry (and others). In 

tendering a case to defense counsel, an insurer may instruct that defense counsel shall not take 

depositions, retain experts, undertake “extensive” discovery, etc., without the prior written consent of 

the claim supervisor. Although the contract gives to the insurer the unfettered right to control the 

defense, defense counsel must comply with DR 5-107(B). In addition, Canons 6 and 7 require that an 

attorney act competently and zealously to protect the interest of the client. As a practical matter, there is 

usually no problem when the claim falls wholly within the policy limit and there are no coverage 



 

 

defenses.100 On the other hand, problems may develop when the policy limit is low or coverage defenses 

have been asserted. In a frequently quoted statement, the court in American Employers Ins. Co. v. Goble 

Aircraft SP.101 set forth the standard as follows: 

When counsel, although paid by the casualty company, undertakes to represent the policyholder 

and files his notice of appearance, he owes to his client, the assured, an undeviating and single 

allegiance. His fealty embraces the requirement to produce in court all witnesses, fact and expert, 

who are available and necessary for the proper protection of the rights of his client. It is immaterial 

that such a procedure increases the cost to the carrier beyond the policy coverage limit. 

 

The attorney may not seek to reduce the company’s loss by attempting to save a portion of the 

total indemnity in negotiations for the settlement of a negligence action, if by so doing he 

needlessly subjects the assured to judgment in excess of the policy limit. His duty to the assured is 

paramount. The Canons of Professional Ethics make it pellucid that there are not two standards, 

one applying to counsel privately retained by a client, and the other to counsel paid by the 

insurance carrier.102 

 

American Employers was a declaratory judgment action by an insurer under a general liability 

policy to determine the defense obligation arising out of 46 fatalities when a fishing boat capsized. The 

insurance policy had an indemnity limit of $100,000 for each person and $300,000 for each accident.103 

On the other hand, neither Goble nor DR 5-107(B) mean that an insured or defense counsel may 

demand that the insurer spend millions for defense but not a penny for tribute. If the insured purchases 

the minimum statutory automobile coverage, defense counsel does not necessarily breach DR 5-107(B) 

by failing to incur a million dollars in legal fees in defending the case. It is obviously also proper for 

defense counsel to use paralegals in non-legal work, assign more routine or simpler cases to junior 

attorneys with lower billing rates, and to have preparation of complicated cases, to the extent possible, 

done by junior attorneys under the supervision of a senior. 

To comply with DR 5-107(B), the best approach is to determine what counsel would do to 

defend the claim if there were no insurance, the insured was likely to pay any judgment, and the attorney 

expected to be paid by the insured. 



 

 

B. Conflicts Between Multiple Insureds 

Occasionally an insurer issues policies to two parties involved in an accident, and both wish to assert 

claims against each other. If the insurer settles one claim there is no problem with defense counsel 

defending the other claim where counsel had nothing to do with the settlement of the first claim.104 

A more common problem is where the insurer insures more than one defendant. The mere fact 

that two defendants are involved does not, in all circumstances, mandate that the insurer retain separate 

counsel for each entity. For example, in Spindle v. Chubb/Pac. Indem. Group,105 the court held that 

defendant physicians could be jointly represented by same attorney even though they had different 

policy limits and potential liabilities because no different defense was warranted for either physician.106 

However, it is improper for an attorney to represent parties who interests conflict. Thus, an 

attorney may not appear for both the owner and operator of a vehicle without full disclosure and 

consent, when there exists a question of permissive use involved which would affect the insurance 

coverage of the operator.107 Similarly, an attorney may not properly represent a driver and passenger 

without full disclosure and consent in circumstances where the passengers have potential claims against 

the driver.108 Finally, it is improper for counsel to stipulate to facts without the knowledge or consent of 

the insured which have an adverse impact on the insured while limiting the liability of the insurer which 

hired defense counsel.109 

C. Representation of Interest of Insured in Counterclaim 

It is not uncommon for the insured to want to assert a counterclaim and request that counsel retained by 

the insured represent the insured in the counterclaim. DR 5-105(C) does permit such multiple 

representation, after full disclosure and consent, if it is “obvious” that the attorney can “adequately” 

represent the interests of all. As a practical matter, such representation should be avoided by insurance 

defense counsel since it is often difficult to assess the degree of differing interests between the insured 



 

 

and the insurer and because it is not usually “obvious” that the attorney can “adequately” represent the 

interests of both. Both defense counsel and the insurer are obligated not to interfere with the insured’s 

right to assert a counterclaim.110 

X. Nonsolutions 

Occasionally, appellate courts when wrestling with conflict problems created by liability insurance have 

expressed the view that the problem can be resolved by having the insured represented by two counsel at 

trial.111 This view has not met with enthusiasm by trial judges.112 In almost all situations it is totally 

impracticable to have two lawyers defending the same client. Decisions have to be made with respect to 

how to answer interrogatories, cross-examine witnesses, object to questions, request jury instructions, 

etc., and it is asking too much of the judge or jury to listen to arguments by two lawyers defending the 

same client who have differing views on these matters. 

Another possible solution which has superficial appeal is to allow the insured to choose the 

lawyer with the insurer being liable for reasonable counsel fees. Again there is some dicta suggesting 

that the whole problem is that counsel is paid by the insurer.113 In some insurance policies, the insured 

has the right to choose defense counsel. In those cases, courts have found that counsel owes a duty of 

candor and loyalty to the insurer to the extent the insured seeks indemnity from the insurance 

company.114 Indeed a moment’s reflection reveals that if an attorney is to look to an insurer (or any third 

party) to pay all or a portion of the judgment which may be recovered against his client, then the 

attorney must owe some duties to that entity.115 Furthermore, it is desirable for the attorney’s reports on 

the claim to the insurer to be protected from discovery by the claimant by the attorney-client privilege. 

Once this assertion is made and the duties are recognized, however, then counsel retained initially by the 

insured has two clients. As noted in the beginning, if “both are united to defeat the plaintiff’s claim,” 



 

 

counsel will have “little difficulty in serving both masters.” What shall counsel do if there is a difference 

of opinion? 

XI. Conclusion 

In most cases, there are no problems for insurance defense counsel in representing both the insurer and 

the insured because both are in agreement with defeating the plaintiff’s claims. Nonetheless, because the 

duty to defend is broader than the duty to indemnify and because reasonable insurers and insureds may 

also differ as to how a case should be handled as well as have conflicting interests on coverage issues, 

defense counsel frequently face ethical dilemmas. This article discusses and attempts to answer only 

some of the ethical issues and other pitfalls which confront insurance defense counsel. Counsel is 

obligated to provide a competent defense and must refrain from favoring either client in potential or 

actual disputes—except when defending in a competent manner appears to or actually benefits one 

client. 
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