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By Kyle R. Wilson, Paul D. Morris, and Baxter D. Drennon

Restatement (Third) of Torts: 
Products Liability
Few opinions in Arkansas courts have mentioned 
the Restatement (Third) of Torts. United Sys. of Ark., 
Inc. v. Beason & Nalley, Inc., 448 S.W.3d 731, 733–34 
(Ark. Ct. App. 2014) (citing Restatement (Third) 
of Torts: Apportionment of Liability §22 (2000), 
for the proposition that it is possible to contract to 
indemnify an indemnitee for the indemnitee’s own 
negligence but a high standard for contractual lan-
guage must be met); Bishop v. Tariq, Inc., 384 S.W.3d 
659, 664 (Ark. Ct. App. 2011) (citing Restatement 
(Third) of Torts: Products Liability §16 cmt. f (1998), 
for the proposition that the majority of jurisdictions 
allow consideration of a plaintiff’s comparative fault 
in enhanced- injury cases); Wagner v. Gen. Motors 
Corp., 258 S.W.3d 749, 756 (Ark. Ct. App. 2007) 
(discussing the component parts doctrine of Restate-
ment (Third) of Torts: Products Liability §5 (1998)); 
see also Nat’l Bank of Commerce of El Dorado v. Dow 
Chem. Co., 165 F.3d 602, 608 n.9 (8th Cir. 1999); In 
re Prempro Prods. Liab. Litig., No. 4:03-cv-1507, 2006 
U.S. Dist. Lexis 59049, at *26 n.60 (E.D. Ark. Aug. 
21, 2006).

Available Defenses
Assumption of Risk
The concept of comparative fault has led to the 
demise, in Arkansas, of the doctrine of assumption 
of risk as a separate or complete defense. Rogers v. 
Kelly, 679 S.W.2d 184, 186 (Ark. 1984). The Supreme 
Court of Arkansas recognized that “when a compar-
ative fault statute is controlling, an instruction on 
assumption of risk should not be given.” Id.; see also 
Rini v. Oaklawn Jockey Club, 861 F.2d 502, 507 (8th 
Cir. 1988); W.M. Bashlin Co. v. Smith, 643 S.W.2d 
526, 530 (Ark. 1982). In sum, “assumption of risk 
used to be a complete bar to recovery in Arkansas, 
but now it is merely an element of comparative 
fault.” Bonds v. Snapper Power Equip. Co., 935 F.2d 

985, 987 (8th Cir. 1991). The plaintiff’s assumption 
of any risk is defined as fault under Arkansas’s 
comparative fault statute, and it is compared with 
the fault assigned to the defendant to determine the 
amount of damages. Ark. Code Ann. §16-64-122 
(2017); see also England v. Costa, 216 S.W.3d 585, 589 
n.4 (Ark. 2005) (assumption of the risk has “been 
subsumed by the adoption of the comparative negli-
gence statutes”).

Comparative Fault/Contributory Fault
Arkansas follows a comparative fault analysis in 
assessing damages in products liability cases. If the 
degree of negligence of the party claiming damages 
is less than the total negligence of all defendants 
in the suit, the plaintiff will recover, but only after 
reducing the award by the percentage of fault 
assigned to the plaintiff by the jury. If a plaintiff’s 
negligence is equal to or greater than the combined 
fault of all defendants, he will make no recovery. 
Ark. Code Ann. §16-64-122 (2017). All theories of 
liability are combined under the heading of fault and 
are prorated to each party, regardless of the theory of 
liability alleged against that party.

Seat Belts—Failure to Use
The statute which severely limited the ability of a 
defendant to introduce evidence of seatbelt non-
use (Ark. Code Ann. §27-37-703 (2017)) violates the 
Arkansas constitution and is no longer in force. 
Mendoza v. WIS Int’l, Inc., 490 S.W.3d 298, 299 (Ark. 
2016). Such evidence can still be challenged on other 
grounds under the Arkansas Rules of Evidence.

Misuse of Product
A defendant may assert misuse of the product as 
part of its affirmative defense of comparative fault. 
Arkansas Model Instruction Civil 1014 (2017). In 
doing so, the defendant has the burden of proving 



2   Products Liability Defenses: A State-by-State Compendium   Arkansas

the misuse was unforeseeable and that such misuse 
was the proximate cause of the plaintiff’s injuries, 
independent of any conduct on the part of the defen-
dant. Id.

Unanticipated, Unforeseeable, 
or Unintended Use
See “Alteration of Product,” infra.

Alteration of Product
Plaintiff must prove that the product was supplied 
by the defendant in a defective condition. AMI Civil 
1008 (2017). “If a product is not unreasonably dan-
gerous at the time it leaves the control of the man-
ufacturer or supplier but was made unreasonably 
dangerous by subsequent unforeseeable alteration, 
change, improper maintenance, or abnormal use, 
such conduct may be considered as evidence of 
fault on the part of the user.” Ark. Code Ann. §16-
116-206 (2017); see also Elk Corp. of Ark. v. Jackson, 
725 S.W.2d 829, 831–32 (Ark. 1987). With respect 
to proof of a defective condition, if the jury finds 
that in the normal course of events no injury, death, 
or property damage would have occurred in the 
absence of some defect, the jury is permitted, but 
not required, to infer that a defect existed. AMI Civil 
1016 (2017).

Unavoidably Unsafe Products
Arkansas follows comment k to Section 402A of 
the Restatement (Second) of Torts with regard to 
unavoidably unsafe products. This is an affirmative 
defense, which requires proof that the product is 
indeed unavoidably dangerous. West v. Searle & Co., 
806 S.W.2d 608, 611–12 (Ark. 1991). To establish a 
showing of “unavoidably unsafe”, there must be no 
feasible alternative design which accomplishes the 
product’s purpose at a lesser risk. The evaluation 
of a purported alternative design and the product’s 
actual design should focus on: (1) the magnitude of 
the product’s risk that the alternative avoids; (2) the 
costs of the two designs; (3) the benefits of the two 
designs; and (4) the relative safety of the two designs. 
Id. at 612.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
The duty to give reasonable and adequate warnings 
to a user is imposed upon manufacturers. There is 
no duty to warn, however, of an obvious danger, or 
of dangers known to the user, or of dangers the user 
should reasonably discover for himself. AMI Civil 
1005 (2017).

Manufacturers are not relieved of a duty to exer-
cise due care in design and manufacture of equip-
ment merely because the dangerous feature is clearly 
exposed to foreseeable users. The open and obvious 
danger rule is not an automatic bar to recovery on a 
strict liability claim for defective design. Lockley v. 
Deere & Co., 933 F.2d 1378, 1382–84 (8th Cir. 1991); 
see also Forrest City Machine Works, Inc. v. Aderhold, 
616 S.W.2d 720, 723 (Ark. 1981).

Informed Intermediary
Arkansas courts will apply the informed, or 
“learned,” intermediary defense, at least in situa-
tions where the product is an oral contraceptive or 
other prescription drug. West v. Searle & Co., 806 
S.W.2d 608, 613–14 (Ark. 1991); see also Kohl v. Am. 
Home Prods. Corp., 78 F. Supp. 2d 885, 894–96 (W.D. 
Ark. 1999).

Sealed Containers
This is not a defense for a vendor; however, there 
is a right of indemnity from the manufacturer in 
absence of negligence on the part of the vendor. Ark. 
Code Ann. §16-116-207 (2017).

Fault of Others
Workers’ Compensation is the exclusive remedy 
against the employer. It is currently unknown 
whether fault can be pro-rated against an employer 
as a nonparty. If the employer’s fault is the sole 
proximate cause of the damages, it will be deemed a 
proximate intervening cause, relieving defendants of 
liability. See also “Contribution,” infra, for a discus-
sion of nonparty liability.

Preemption
For a broad analysis of federal preemption by the 
Arkansas Supreme Court, see Ciba- Geigy Corp. v. 
Alter, 834 S.W.2d 136, 141–45 (Ark. 1992).
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Compliance with Standards
Section 16-116-205(a) of the Arkansas Code provides 
that “[c]ompliance by a manufacturer or supplier 
with any federal or state statute or administrative 
regulation existing at the time a product was man-
ufactured… shall be considered as evidence that 
the product is not in an unreasonably dangerous 
condition….” See also Harper v. Clark Equip. Co., 779 
S.W.2d 175, 177 (Ark. 1989). Consideration may also 
be given to the customary design, methods, stan-
dards, and techniques of manufacturing, inspecting, 
and testing by other manufacturers or sellers of 
similar products. Ark. Code Ann. §16-116-204(a)(2) 
(2017).

Government Contractor Defense
The Arkansas Supreme Court has held that a con-
tractor, who performs work in accordance with the 
terms of a contract with a governmental agency 
involved and under the direct supervision of the 
agency, is not liable for any damages resulting from 
the performance. However, a contractor is liable for 
damages resulting from negligence in the perfor-
mance of the contract. Smith v. Rogers Group, Inc., 
72 S.W.3d 450, 455–56 (Ark. 2002); see also Lopez v. 
Mendez, 432 F.3d 829, 833–34 (8th Cir. 2005).

State-of-the-Art
The state of scientific and technological knowledge 
available to the manufacturer or supplier at the time 
the product was placed on the market, rather than at 
the time of the injury, may be considered as evidence 
in determining the liability of a manufacturer. Ark. 
Code Ann. §16-116-204(a)(1) (2017).

Privity of Contract
Lack of privity of contract is no longer a defense. 
Ark. Code Ann. §4-86-101 (2017).

Disclaimers of Liability
A disclaimer or limitation of remedy is unenforce-
able if the damages involve personal injuries. In 
damage cases involving only property, the manu-
facturer may disclaim liability under the Uniform 
Commercial Code, if the disclaimer is conspicuous 
and understandable to the purchaser. See Ark. Code 
Ann. §4-2-719 (2017).

Failure to Mitigate Damages
An injured person must use ordinary care to seek 
out treatment and follow the advice of physicians. 
Any damages resulting from a failure to use such 
care cannot be recovered. AMI Civil 2214 (2017).

A plaintiff whose property or business is damaged 
must use ordinary care to minimize existing dam-
ages and prevent or avoid further damages. The bur-
den of proving that a party claiming damages failed 
to use ordinary care is upon the party from whom 
damages are claimed. AMI Civil 2230 (2017).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
The measure of damages when real property was 
permanently damaged is the difference in the fair 
market value of the land (and its improvements) 
immediately before and immediately after the 
occurrence. AMI Civil 2223 (2017). The measure of 
damages when real property was temporarily dam-
aged or was repairable is the reasonable expense of 
necessary repairs, plus compensation for any loss 
of its rental or usable value. AMI Civil 2224 (2017). 
The measure of damages when improvements to real 
property were destroyed is the reasonable cost of 
replacement, taking into consideration any depre-
ciation, plus compensation for any loss of rental or 
usable value. AMI Civil 2225 (2017). The measure 
of damages when crops were damaged is the differ-
ence in the fair market value between the crop that 
the land would otherwise have produced and the 
crop that was actually produced, less the difference 
between what it would have cost to have produced, 
harvested, and marketed an undamaged crop and 
what it did cost to produce, harvest, and market the 
actual crop. AMI Civil 2226 (2017). The measure of 
damages when personal property was damaged is 
the difference in the fair market value of the prop-
erty immediately before and immediately after the 
occurrence, plus any reasonable repairs. AMI Civil 
2227 (2017). A plaintiff may assert strict liability 
and/or negligence claim to recover for damages to 
property, or the product itself, without bodily injury. 
See Nationwide Rentals Co. v. Carter, 765 S.W.2d 931, 
933 (Ark. 1989).
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Statutes of Limitation
All products liability actions shall be commenced 
within three years after the date on which the death, 
injury, or damage complained of occurred. Ark. 
Code Ann. §16-116-203 (2017). Arkansas follows 
the “discovery rule.” The statute of limitations does 
not commence running until the plaintiff knew or, 
by reasonable diligence, should have discovered 
the causal connection between the product and the 
injuries suffered. Martin v. Arthur, 3 S.W.3d 684, 690 
(Ark. 1999).

When a conflict between the statute of limita-
tions for medical malpractice and product liability 
arises, the medical malpractice statute of limitation 
supersedes the product liability statute of limitation. 
Adams v. Arthur, 969 S.W.2d 598, 616 (Ark. 1998). 
All actions for medical injury must be commenced 
within two years of the date of the wrongful act 
complained of, and at no other time. Ark. Code Ann. 
§16-114-203(a)–(b) (2017). There are special rules for 
foreign objects and minors. Ark. Code Ann. §16-114-
203(b)–(c) (2017).

Breach of warranty actions must be commenced 
within four years from the date of sale. Ark. Code 
Ann. §4-2-725(1) (2017). However, when damages for 
personal injury are sought, the three year statute of 
limitation for products liability actions applies. Fol-
lette v. Wal-Mart Stores, Inc., 41 F.3d 1234, 1236 (8th 
Cir. 1994).

Statutes of Repose
There is no specific statute of repose in Arkansas. 
But see Ark. Code Ann. §16-116-205 (2017) for “antic-
ipated life” provisions.

Useful Safe Life
Section 16-116-205(b) of the Arkansas Code provides 
that supplying a product after the expiration date 
listed on the product may be considered a defense by 
a manufacturer against the supplier.

Use of a product beyond its anticipated life by 
a consumer who knew or should have known the 
anticipated life of the product may be considered as 
evidence of fault on the part of the consumer. Ark. 
Code Ann. §16-116-205(c) (2017).

Other Common Law Defenses
There are no other common law defenses 
of substance.

Damages and Joint Liability
Compensatory Damages
Recoverability

In personal injury cases, the nature, extent, dura-
tion, and permanency of any type of bodily injury 
(including the aggravation of a preexisting condi-
tion), pain and suffering, mental anguish, loss of 
earnings and earning capacity, disfigurement, care-
taking expense, and loss of consortium is recover-
able. AMI Civil 2201–2209, 2211 (2017).

In cases of wrongful death, mental anguish, pecu-
niary support, loss of parental guidance, and loss 
of consortium, are among the items recoverable by 
the statutory beneficiaries. AMI Civil 2216 (2017). 
The statutory beneficiaries are the surviving spouse, 
children, father, mother, brothers, and sisters of the 
deceased as well as persons standing in loco parentis 
to the deceased and persons to whom the deceased 
stood in loco parentis. Ark. Code Ann. §16-62-102(d) 
(2017).

Limitations

There are no statutory limitations on damages.

Punitive Damages
Insurability

The Arkansas courts have held that an insurance 
policy which covers “all sums which the insured 
shall become legally obligated to pay as damages” 
includes punitive damages properly assessed against 
the insured party. Cal. Union Ins. Co. v. Ark. La. Gas 
Co., 572 S.W.2d 393, 395 (Ark. 1978); S. Farm Bureau 
Cas. Ins. Co. v. Daniel, 440 S.W.2d 582, 584 (Ark. 
1969). In order to effectively exclude punitive dam-
ages, the insurer must provide a specific exclusion of 
punitive damages in the policy.

Recoverability

Punitive damages should be imposed to punish 
wrongdoers and deter others from similar conduct. 
AMI Civil 2218 (2017). In order to recover punitive 
damages from a defendant, a plaintiff has the burden 
of proving that the defendant is liable for compensa-
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tory damages and that either: (1) the defendant knew 
or ought to have known, in light of the surrounding 
circumstances, that his or her conduct would nat-
urally and probably result in injury or damage and 
that he or she continued the conduct with malice 
or in reckless disregard of the consequences from 
which malice may be inferred; or (2) the defendant 
intentionally pursued a course of conduct for the 
purpose of causing injury or damage. Ark. Code 
Ann. §16-55-206 (2017); see also AMI Civil 2218 
(2013); Edwards v. Stills, 984 S.W.2d 366, 373 (Ark. 
1998) (“Negligence, however gross, will not support 
such an award.”). A plaintiff must satisfy this burden 
by clear and convincing evidence. Ark. Code Ann. 
§16-55-207 (2017).

Limitations

The Arkansas Supreme Court struck down the lim-
itations on punitive damages enacted by the legisla-
ture in 2003, and there is currently no statutory cap 
on such damages. Bayer CropScience, LP v. Schafer, 
385 S.W.3d 822, 829–32 (Ark. 2011).

Contribution
No area of Arkansas civil law has been in a greater 
state of flux since 2003 than that of contribution and 
related issues. Arkansas has adopted the Uniform 
Contribution Among Tortfeasors Act (the “UCATA”). 
Ark. Code Ann. §16-61-201, et seq. (2017). A joint 
tortfeasor is not entitled to a money judgment for 
contribution until he has by payment discharged 
a common liability or has paid more than his pro 
rata share.

Where there is disproportionate fault among 
tortfeasors, so as to render inequitable an equal 
distribution among them of the common liability, 
the relative degrees of fault of the joint tortfeasors 
are considered in determining their pro rata shares 
solely for the purpose of determining their rights of 
contribution among themselves; each remains sever-
ally liable to the injured person for the whole injury. 
Ark. Code Ann. §16-61-202 (2017).

After the passage of the Arkansas Civil Justice 
Reform Act in 2003 and its abolition of joint and sev-
eral liability, the Arkansas Supreme Court held that 
a claim for contribution pursuant to the UCATA was 
no longer viable. St. Vincent Infirmary Med. Ctr. v. 
Shelton, 425 S.W.3d 761, 766 (Ark. 2013). In response, 
the legislature passed Act 1116 of 2013 which clar-

ified that a claim for contribution pursuant to the 
UCATA was still valid after 2003, effectively overrul-
ing the Arkansas Supreme Court. J- McDaniel Constr. 
Co. v. Dale E. Peters Plumbing Ltd., 436 S.W.3d 458, 
466 (Ark. 2014).

In addition, the Arkansas Civil Justice Reform Act 
allowed a defendant to place on the verdict form a 
nonparty that that defendant contended shared some 
or all of the responsibility for plaintiff’s damages, 
but that provision was struck down as unconstitu-
tional by the Arkansas Supreme Court because it 
was deemed to be a rule of procedure and, thus, an 
infringement on the separation of powers. Johnson 
v. Rockwell Automation, Inc., 308 S.W.3d 135, 138 
(Ark. 2009) (striking down Ark. Code Ann. §16-55-
202 (2009)). Then, in 2015, the Arkansas Supreme 
Court amended Rule 9 of the Arkansas Rules of Civil 
Procedure and added section (h), which essentially 
reinstates a defendant’s right to include a nonparty 
on the verdict form if certain procedural require-
ments are met. It is currently unknown whether an 
immune party, such as an employer immune under 
Workers’ Compensation, can be named as a non-
party under Rule 9(h).

Indemnification
Section 16-116-207 of the Arkansas Code provides 
that a supplier of a defective product who was not 
the manufacturer shall have a cause of action for 
indemnity from the manufacturer. See Martin Farm 
Enters., Inc. v. Hayes, 895 S.W.2d 535, 537 (Ark. 
1995); see generally Ark. Code Ann. §16-61-206 
(2017).

Under Arkansas law, an indemnity provision in 
a contract will be construed in accordance with the 
general rules for construction of a contract. Never-
theless, a non- negligent party’s intention to obligate 
himself to indemnify a third party for the third par-
ty’s own negligence is given heightened scrutiny. The 
intent must be expressed in clear and unequivocal 
terms and to the extent that no other meaning can 
be ascribed to the indemnity clause. Chevron U.S.A., 
Inc. v. Murphy Exploration & Prod. Co., 151 S.W.3d 
306, 310 (Ark. 2004).

Joint and/or Several Liability
Historically, Arkansas followed joint and several 
liability. Ark. Code Ann. §16-61-201, et seq. (2017). 
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These principles were modified by the Arkansas Civil 
Justice Reform Act of 2003. Now, in any action for 
personal injury, medical injury, property damage, 
or wrongful death, the liability of each defendant for 
compensatory or punitive damages shall be several 
only and not be joint. Ark. Code Ann. §16-55-201(a) 
(2017). Each defendant shall be liable only for the 
amount of damages allocated to that defendant in 
direct proportion to that defendant’s percentage 
of fault, and a separate several judgment shall be 
rendered against that defendant for that amount. 
Ark. Code Ann. §16-55-201(b) (2017). To determine 
the amount of each defendant’s judgment, the court 
must multiply the total amount of damages recover-
able by the plaintiff with regard to each by the per-
centage of each defendant’s fault, and that amount 
shall be the maximum recoverable against that 
defendant. Ark. Code Ann. §16-55-201(c) (2017).

In the event that a several judgment has been 
entered against multiple defendants, a plaintiff may 
move the court no later than ten days after the entry 
of judgment to determine whether all or part of the 
amount of the several share for which a defendant is 
liable will not reasonably be collectible. Ark. Code 
Ann. §16-55-203(a)(1) (2017). If the court determines 
that any defendant’s several share is not collectible, 
it will increase the percentage points of the several 
shares of each of the remaining defendants, subject 
to certain limitations set forth in section 16-55-
203(a). Any defendant whose several share has been 
so increased and who has discharged his or her obli-
gation to pay the increased several share, has a right 
of contribution from the defendants whose several 
shares were determined by the court to not be rea-
sonably collectible. Ark. Code Ann. §16-55-203(a)(5) 
(2017). The provisions described in this paragraph do 
not apply to awards of punitive damages. Ark. Code 
Ann. §16-55-203(b) (2017).

A party is responsible for the fault of another 
entity (or person) or for payment of the proportion-
ate share of another entity if both the party and the 
entity were acting in concert or if the other entity 
was acting as an agent or servant of the party. Ark. 
Code Ann. §16-55-205(a) (2017). “Acting in concert” 
means consciously agreeing to pursue a common 
plan or design to commit an intentional (as opposed 
to merely negligent) tort and actively taking part in 
that tort. Ark. Code Ann. §16-55-205(b) (2017).

See also “Contribution,” supra, for a discussion of 
nonparty liability.

Successor Liability
A corporation that purchases the assets of another 
does not assume the debts and liability of the prede-
cessor, except when the character of the transaction 
falls within one of four defined exceptions. Ford 
Motor Co. v. Nuckolls, 894 S.W.2d 897, 903 (Ark. 
1995). Pursuant to the general rule, successor lia-
bility exists: where there is an expressed or implied 
agreement to assume the predecessor’s debts; where 
the transaction constitutes a consolidation or merger 
of the corporation; where the purchasing corporation 
is merely a continuation of the selling corporation; 
or where the transaction is fraudulent or lacking in 
good faith. Id.

Market Share Liability
Arkansas has not adopted market share liability. 
Jackson v. Anchor Packing Co., 994 F.2d 1295, 1303 
(8th Cir. 1993); see also Green v. Alpharma, Inc., 284 
S.W.3d 29, 35–37 (Ark. 2008); Chavers v. Gen. Motors 
Corp., 79 S.W.3d 361, 367–78 (Ark. 2002).

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

Pattern jury instructions are available. See AMI Civil 
1008 (2017).

Design or Manufacturing Defect

The following elements must be established, accord-
ing to Ark. Code Ann. §4-116-101 (2017); AMI Civil 
1008 (2017); and Mason v. Mitcham, 382 S.W.3d 717, 
719 (Ark. Ct. App. 2011):

1) plaintiff sustained damages;
2) defendant was engaged in the business 

of manufacturing or assembling or sell-
ing or leasing or otherwise distributing 
the product;

3) the product was supplied by defendant in 
a defective condition which rendered it 
unreasonably dangerous; and

4) the defect was a proximate cause of plain-
tiff’s damages.
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Note that “manufacturer” includes the roles of 
designer, fabricator, producer, compounder, proces-
sor, and assembler. Ark. Code Ann. §16-116-202(3) 
(2017). For a definition of “unreasonably dangerous,” 
see Ark. Code Ann. §16-116-202(7) (2017).

To hold the manufacturer liable, the plaintiff must 
show that the defect existed when the product left 
the control of the manufacturer. Yielding v. Chrysler 
Motor Co., 783 S.W.2d 353, 355 (Ark. 1990).

Failure to Warn

Only a few cases in Arkansas have recognized that 
a failure to warn claim may proceed under a strict 
liability theory. Lee v. Martin, 45 S.W.3d 860, 865 
(Ark. Ct. App. 2001) (citing West v. Searle & Co., 806 
S.W.2d 608 (Ark. 1991)); see also Williams v. MD 
Cowan, Inc., No. 4:09-cv-459, 2011 U.S. Dist. Lexis 
112720, at *7 (E.D. Ark. Sept. 29, 2011). However, no 
separate jury instruction is available for this theory. 
Instead, the standard strict liability instruction is 
used. AMI Civil 1008 (2017).

Post-Sale Duties

There is no post-sale duty to warn. Liability is 
imposed as of the time of sale. Boatmen’s Trust Co. v. 
St. Paul Fire & Marine Ins. Co., 995 F. Supp. 956, 962 
(E.D. Ark. 1998).

Vendor or Distributor

A “supplier” is one who sells a product, and includes 
retailers, wholesalers, and distributors, and also 
includes a lessor or bailor engaged in the business of 
leasing or bailment of the product. Ark. Code Ann. 
§16-116-202(6) (2017). The elements of proof and 
jury instructions are the same as those that apply 
to the manufacturer. See “Design or Manufacturing 
Defect,” supra.

Proof in Negligence Actions
Pattern Jury Instructions

Pattern jury instructions are available. See AMI Civil 
1001–1007 (2017).

Design or Manufacturing Defect

A manufacturer of a product has a duty to use ordi-
nary care in its design and in the selection of the 
materials used in it. The same duty applies in the 
product’s assembly, inspection, testing, and packag-

ing. This duty serves to protect those who will use it 
or are in the area of its use from unreasonable risk of 
harm, while it is being used for its intended purpose 
or while it is used for any purpose that should rea-
sonably be expected by the manufacturer. AMI Civil 
1001 (2017).

The foreseeability of possible harm is an 
important factor. “[W]here an intervening cause 
is foreseeable to the manufacturer, the conduct of 
the manufacturer, if giving rise to liability, is still 
considered the proximate cause of the injury, and 
the manufacturer remains liable.” Chaney v. Falling 
Creek Metal Prods., Inc., 906 F.2d 1304, 1308 (8th 
Cir. 1990).

Failure to Warn

A manufacturer of a product has a duty to give a rea-
sonable and adequate warning of dangers inherent 
or reasonably foreseeable in its use for a purpose and 
in a manner that the manufacturer should reason-
ably foresee. A violation of this duty is negligence. 
There is no duty, however, to warn a user of obvious 
dangers or those known to him or those that he 
should reasonably discover for himself. AMI Civil 
1002 (2017). Similarly, the manufacturer must give 
reasonable and adequate instructions for safe use 
when the danger is reasonably foreseeable, unless the 
danger is known to the user or reasonably discover-
able by him. A violation of this duty is negligence. 
AMI Civil 1003 (2017).

Vendor or Distributor

A seller who puts out as his own a product manu-
factured by another is subject to the same liability 
as though he were its manufacturer. AMI Civil 1004 
(2017). Ordinarily, a seller does not have a duty to 
inspect a product for possible defects. If, however, a 
seller has reason to believe that the product is defec-
tive or is likely to have a defect that would make it 
dangerous when used for its intended purpose or 
in a manner that the seller would reasonably fore-
see, then the seller has a duty to make a reasonable 
inspection of the product, and to give an appropri-
ate warning, to protect those who will use it from 
unreasonable risk of harm. AMI Civil 1006 (2017). 
There is no duty, however, to warn a user of obvious 
dangers or of those known to him or those that he 
should reasonably discover for himself. AMI Civil 
1005 (2017). A supplier of a defective product who 
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was not the manufacturer may have a cause of action 
for indemnity from the manufacturer of the product. 
Ark. Code Ann. §16-116-207 (2017).

Evidence
Qualification of Expert Witness
Arkansas has specifically adopted the Daubert test. 
Farm Bureau Mut. Ins. Co. v. Foote, 14 S.W.3d 512, 
519 (Ark. 2000).

Spoliation of Evidence
The Arkansas Supreme Court has specifically 
declined to adopt the tort of first party spoliation. 
Goff v. Harold Ives Trucking Co., 27 S.W.3d 387, 391 
(Ark. 2000). However, a trial court can instruct 
a jury that if it finds that a party intentionally 
destroyed, lost, or suppressed evidence with knowl-
edge that its contents may be material to a pending 
or potential claim, it may draw the inference that the 
evidence would have been unfavorable to that party’s 
claim or defense. “Material” is defined as evidence 
that could be a substantial factor in evaluating the 
merit of a claim or defense. AMI Civil 106 (2017).

Intentional destruction is necessary to establish 
spoliation of evidence, but there is no requirement 
that the spoliator acted in bad faith or with the intent 
to suppress the truth. Bunn Builders, Inc. v. Womack, 
2011 Ark. 231, 2011 Ark. Lexis 215, at *11 (Ark. May 
26, 2011).

The Arkansas Supreme Court has also specifically 
declined to adopt the tort of third party spoliation. 
Downen v. Redd, 242 S.W.3d 273, 277 (Ark. 2006).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Service of summons is made by a sheriff or person 
authorized by the court to do so. Service is made on 
a person or agent authorized by appointment or by 
law to receive service of summons.

Service is made upon a domestic or foreign corpo-
ration or upon a partnership or upon any unincorpo-
rated association subject to suit under the common 
name, by delivering a copy of the summons and 
complaint to an officer, partner other than a limited 
partner, managing or general agent, or any agent 
authorized by appointment or by law to receive ser-

vice of summons. Ark. R. Civ. P. 4(d)(5); Ark. Code 
Ann. §16-55-114, et seq. (2017).

Service may also be obtained on a defendant 
by any form of mail addressed to the person to be 
served, with a return receipt requested and deliv-
ery restricted to the addressee or the agent of the 
addressee. The addressee must be a natural person 
specified by name. Ark. R. Civ. P. 4(d)(8)(A).

Whenever the law of Arkansas authorizes service 
outside the state, the service, when reasonably calcu-
lated to give notice, may be made by personal deliv-
ery, in any manner prescribed by the law of the place 
where service is made, by certified mail, as directed 
by a foreign authority in response to a letter roga-
tory or pursuant to the provisions of any treaty or 
convention pertaining to the service of a document 
in a foreign country, or as otherwise directed by the 
court. Ark. R. Civ. P. 4(e).

If service of summons is not made on the 
defendant within 120 days after the filing of the 
complaint, the action shall be dismissed as to that 
defendant without prejudice upon motion or upon 
the court’s initiative. If a motion to extend is made 
within that 120-day period, however, the court may 
extend the time for service upon a showing of good 
cause. Ark. R. Civ. P. 4(i).

Answer Time
A defendant has 30 days from the date of service 
in which to answer a complaint regardless if he is 
located within or outside the state. Ark. R. Civ. P. 
12(a)(1); Ark. Code Ann. §16-58-120(c) (2017). If a 
defendant seeks an extension of time to serve an 
answer or responsive pleading, an agreement with 
opposing counsel is insufficient. A signed order is 
required. Ark. R. Civ. P. 12(a).

Particularity with which Affirmative 
Defenses Must be Raised
In state court, all affirmative defenses and their 
factual bases must be specifically pleaded. Ark. R. 
Civ. P. 8; see Holliman v. Johnson, 417 S.W.3d 222, 
225–27 (Ark. Ct. App. 2012) (holding that an answer 
requesting dismissal of the complaint pursuant to 
Ark. R. Civ. P. 12(b) was insufficient to meet the 
specificity requirement of Ark. R. Civ. P. 8 to pre-
serve defenses of insufficient process and insufficient 
service of process).
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