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First Circuit

Correa v. Cruisers, a Div. of KCS Int’l, Inc.
298 F.3d 13 (1st Cir. 2002)

Factual Summary
Plaintiffs sued boat and engine manufacturers for 
breach of warranty after experiencing repeated engine 
problems, including backfiring, stalling, and an inabil-
ity to start. Plaintiffs’ expert opined that the engines’ 
fuel management system was defective, as evidenced 
by excessive smoke during their operation and sooty 
spark plugs, thereby causing engine stalling and back-
firing. Defendants objected to the expert testimony, 
claiming that it was irrelevant because it related to 
fuel mismanagement rather than to engine stalling or 
backfiring, which was the alleged defect. Because the 
expert explained that the excess smoke and “fouled 
up” spark plugs could cause engine backfiring or stall-
ing, the circuit court affirmed the district court’s deci-
sion that the testimony was relevant as to whether the 
engines were defective.

Key Language
•	 Federal	Rule	of	Evidence	702	requires	that	expert	

testimony “assist the trier of fact in understanding 
or determining a fact in issue.” 298 F.3d at 23.

•	 The	relevancy	inquiry	under	Rule	702	focuses	on	
whether the expert testimony “likely would assist 
the trier of fact to understand or determine a fact in 
issue.” 298 F.3d at 30.

Seahorse Marine Supplies, Inc. v. P.R. Sun Oil Co.
295 F.3d 68 (1st Cir. 2002)

Factual Summary
Plaintiff, invoking protection under the Petroleum 
Marketing Practices Act, brought suit against the 
defendant claiming that it terminated the parties’ rela-
tionship in violation of the statute. Defendant moved 
to exclude plaintiff’s damage expert. The trial court 
allowed the testimony, and the First Circuit affirmed 
because the defendant failed to pinpoint any failure in 
the expert’s testimony.

Key Language
•	 “[T]he	district	court	must	perform	a	gatekeeping	

function by preliminarily assessing ‘whether the rea-
soning or methodology underlying the testimony 
is scientifically valid and whether that reasoning or 

methodology properly can be applied to the facts in 
issue.’” 295 F.3d at 80.

Cipollone v. Yale Indus. Prods., Inc.
202 F.3d 376 (1st Cir. 2000)

Factual Summary
After severing his thumb while working on a loading 
dock manufactured by defendant Yale, and installed by 
defendant Davco, plaintiff filed suit claiming, inter alia, 
breach of warranty and negligence. Defendant sought 
to exclude plaintiff’s expert testimony that a person’s 
hand grasping an object might be wider than the gap 
between fixed and moving handrails of a loading dock 
lift and adjacent catwalk, which was offered to show 
alleged shearing hazard. But because plaintiff testi-
fied that he was not holding anything at the time of the 
accident, the district court held that the testimony did 
not fit with facts and therefore was irrelevant. The First 
Circuit affirmed.

Key Language
•	 The	Supreme	Court	has	observed	that	F.R.E.	702	

“assign[s]	to	the	trial	judge	the	task	of	ensuring	that	
an expert’s testimony both rests on a reliable founda-
tion and is relevant to the task at hand.” 202 F.3d at 
380.

•	 The	district	court	found	that	the	proposed	testimony	
failed to satisfy Daubert because “it did not meet 
that threshold necessary to assist the jury.” 202 F.3d 
at 380.

•	 To	be	admissible,	expert	testimony	must	have	“a	
valid…	connection	to	the	pertinent	inquiry.”	202	
F.3d at 380.

Bogosian v. Mercedes-Benz of N. Am.
104 F.3d 472 (1st Cir. 1997)

Factual Summary
Plaintiff sued defendant alleging strict liability, neg-
ligence, and breach of warranty after she was injured 
when her Mercedes rolled from a parked position and 
struck her. The First Circuit affirmed the decision to 
exclude plaintiff’s expert witness because, among other 
things, the plaintiff could not prove that the expert 
examined the car in substantially the same condition 
as the time of the accident because the testing occurred 
a year and a half after the accident, other engineers 
tested the car prior to plaintiff’s expert, the car was 
placed on a lift, and the car was sold to a third party.

“Fit”
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Key Language
•	 Excluding	as	irrelevant	expert	testimony	because	in	

performing its test the expert “did not, in any way, 
attempt to replicate the known facts surrounding the 
injury- producing event.” 104 F.3d at 479.

•	 Referring	to	“fit”	as	the	court’s	“gatekeeping	function	
to ascertain whether the testimony is helpful to the 
trier of fact, i.e., whether it rests on a reliable founda-
tion and is relevant to the facts of the case.” 104 F.3d 
at 476.

•	 “Where	a	conclusion	that	a	product	was	defective	
derives from a test or examination of it, there must 
be sufficient evidence to support a finding that the 
product was in substantially the same condition—in 
relevant respects—when tested as it was at the time 
of the accident. The absence of such a showing ren-
ders irrelevant any testimony based on the test or 
examination.” 104 F.3d at 480.

United States v. Shay
57 F.3d 126 (1st Cir. 1995)

Factual Summary
Defendant appealed conviction for conspiracy and aid-
ing and abetting an attempt to blow up his father’s car. 
The First Circuit held the district court erred in exclud-
ing his expert’s testimony that defendant’s incrimi-
nating statements were unreliable because he suffered 
from pseudologia fantastica, which caused him to lie 
pathologically.	Without	conducting	an	evidentiary	
hearing, the district court excluded the expert’s tes-
timony, holding that the testimony would not assist 
the jury in evaluating the reliability of the defendant’s 
statements. The First Circuit could not decide the “fit” 
issue on the record before it because the district court 
failed to conduct an evidentiary hearing on the issue.

Key Language
•	 The	“concept	of	fit	requires	that	a	valid	connection	

exist between the expert’s testimony and a disputed 
issue.” 57 F.3d at 133.

•	 Illustrating	“fit”	with	the	following	example:	“[i]f	
a plaintiff contends that he or she developed can-
cer after being exposed to chemical X and seeks 
to support that contention with expert testimony 
that chemical X causes cancer in animals, the tes-
timony will not fit the facts of the case and should 
be excluded unless the plaintiff also offers reliable 
expert testimony that results observed in the ani-
mal studies are transferable to humans.” 57 F.3d 133, 
quoting	In re Paoli R.R. Yard PCB Litig., 35 F.3d 717, 
743 (3d Cir. 1994), cert. denied, 513 U.S. 1190 (1995).

Vadala v. Teledyne Indus., Inc.
44 F.3d 36 (1st Cir. 1995)

Factual Summary
Executrix of estate sued airline manufacturer, claim-
ing negligence and breach of warranty, when pilot 
was killed after his plane crashed and burned due to a 
reported a loss of oil pressure while attempting to land. 
Plaintiff’s expert theorized in-flight polymerization 
caused by heat led to the failure. The First Circuit held 
the trial court properly excluded plaintiff’s expert’s tes-
timony because there was no substantial basis for con-
cluding that damage from in-flight polymerization 
actually occurred in this case.

Key Language
•	 For	summary	judgment	purposes,	given	their	the-

ory of causation, the plaintiffs bore the burden of 
proof to show that it “was more likely than not that 
in-flight polymerization occurred in the right engine 
damper.” 44 F.3d at 38.

United States v. Green
405 F. Supp. 2d 104 (D. Mass. 2005)

Factual Summary
Defendants charged with racketeering and firearms 
offenses moved to exclude ballistics testimony, where 
the ballistics expert (1) was not certified by any profes-
sional organization; (2) drew an extraordinary conclu-
sion based on shell casing markings without creating 
or relying on any documentation; and (3) performed 
non-blind testing. The court allowed the expert to tes-
tify, but only as to the ways in which the sample cas-
ings were similar to casings test-fired from the subject 
weapon. The court did not allow the expert to conclude 
that the shell casing came from the subject weapon “to 
the exclusion of every other firearm in the world.”

Key Language
•	 “That	conclusion—that	there	is	a	definitive	match—

stretches	well	beyond	[the	expert’s]	data	and	meth-
odology.” 405 F. Supp. 2d at 109.

•	 “The	question	of	whether	the	expert’s	technique	or	
theory	is	scientifically	reliable	is	a	specific	one:	The	
issue is not whether the field in general uses a reli-
able methodology, but the reliability of the expert’s 
methodology in the case at bar, i.e., whether it is 
valid for the purposes for which it being offered, or 
what	the	Court	has	described	as	a	question	of	‘fit.’”	
405 F. Supp. 2d at 119.
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Brown v. Wal-Mart Stores, Inc.
402 F. Supp. 2d 303 (D. Me. 2005)

Factual Summary
The plaintiff was injured when hit by falling merchan-
dise while walking down store aisle. The defendant 
moved in limine to exclude the plaintiff’s expert’s tes-
timony, charging that the expert’s opinion was unreli-
able, not based on an articulated reliable methodology, 
and was irrelevant, as judged by the heightened stan-
dard of relevancy explained by the First Circuit in Ruiz-
Troche v. Pepsi Cola of P.R. Bottling Co., 161 F.3d 77 (1st 
Cir. 1998). Affirming the continued vitality of the Ruiz-
Troche precedent, the court disallowed the challenged 
testimony as both based on an unreliable methodology 
(the expert’s opinions were merely common sense and 
speculation with “an expert sheen”) and irrelevant. 
Where	the	plaintiff	failed	to	demonstrate	reliability,	
the court found that she had likewise failed to show the 
opinion’s relevance, because such opinion would not 
help the trier of fact determine a fact in issue.

Key Language
•	 The	Ruiz-Troche	test	requires	Rule	402	relevance,	and	

also relevance “in the ‘incremental sense that the 
expert’s proposed opinion, if admitted, likely would 
assist the trier of fact to understand or determine a 
fact	at	issue.	In	other	words,	Rule	702,	as	visualized	
through the Daubert	prism,	‘requires	a	valid	scien-
tific	connection	to	the	pertinent	inquiry	as	a	precon-
dition to admissibility.’’” 402 F. Supp. 2d at 310, n. 6, 
quoting	Ruiz-Troche, 161 F.3d at 81.

Thorndike v. DaimlerChrysler Corp.
266 F. Supp. 2d 172 (D. Me. 2003)

Factual Summary
Plaintiff sued defendant for abdominal and spinal inju-
ries arising out of an automobile accident. Plaintiff 
alleged that the injuries resulted from the failure of a 
spare	tire	retention	system	in	the	1994	Dodge	Ram	350	
passenger van the plaintiff was a passenger in. Plaintiff 
sought to exclude defendant’s kinematics expert and 
accident reconstructionist expert. Defendant sought 
to preclude testimony of Plaintiff’s metallurgy expert 
concerning the spare tire retention system. The district 
court granted in part and denied in part each of the 
parties’ motions.

Key Language
•	 The	kinematics	expert	“incorporation	of	timing	data	

from the 1958 study was an unreliable approach to 

reconstructing the subject collision.” 266 F. Supp. 2d 
at 177.

•	 “The	fact	that	the	1958	study	may	contain	the	only	
available motion/timing data taken from staged col-
lision certainly does not support a finding that that 
data can be reliably exported into the context of this 
dissimilar collision.” 266 F. Supp. 2d at 178.

•	 “The	accident	reconstructionist	expert	has	acknowl-
edged that the spare tire in his second sled test 
struck about an inch too low on the bench seat back. 
Evidence in the record suggests that this deviation 
may	well	make	unreliable	[the	expert’s]	causation	
opinion and the second sled test video, not to men-
tion unfairly prejudicial.” 266 F. Supp. 2d at 180.

Reali v. Mazda Motor of Am., Inc.
106 F. Supp. 2d 75 (D. Me. 2000)

Factual Summary
Plaintiff, who suffered a form of mild traumatic brain 
injury after his 1992 Mazda Protégé was rear-ended 
by a pick-up truck, sued Mazda, claiming that it defec-
tively designed the passenger seat plaintiff was riding 
in. The district court held that plaintiff’s biomechanic 
expert’s testimony was irrelevant because the expert, 
Mariusz Ziejewski, used a computer application called 
Articulated Total Body (ATB) that did not model the 
design defects identified by plaintiff’s design expert, 
Terrell Schaefer. Specifically, Schaefer testified that 
the car seat was defective because it failed in a twist-
ing or rotational manner. But when expert Ziejewski 
ran his ATB simulation to test whether the forces of 
the accident were sufficient to cause plaintiff’s injury, 
he did not model twisting. Thus, there was a “poor fit” 
between the ATB simulation and facts of the accident.

Key Language
•	 A	trial	judge	“may	exclude	expert	testimony	that	is	

irrelevant—testimony that does not fit with the facts 
of the case.” 106 F. Supp. 2d at 78.

United States v. Shea
957 F. Supp. 331 (D. N.H. 1997)

Factual Summary
The United Stated charged defendant Shea with robbing 
a bank and proposed to base its case in part on expert 
testimony comparing defendant Shea’s DNA with DNA 
extracted from several bloodstains found at the scene. 
Defendant Shea sought to exclude the government’s ex-
pert’s testimony because the methods were unreliable. 
The district court allowed the government’s expert, a 
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forensic	scientist	employed	by	the	FBI	using	a	method	
of	DNA	analysis	known	as	Polymerase	Chain	Reaction	
(“PCR”),	to	testify	after	finding	that	PCR	theories	and	
techniques	are	sufficiently	established	that	a	court	may	
take judicial notice of their general reliability.

Key Language
•	 Explaining	that	“fit”	requires	that	each	“logical	

step in the expert’s analysis” be scientifically valid 
because “scientific validity for one purpose is not 
necessarily scientific validity for other, unrelated 
purposes.” 957 F. Supp. at 337.

•	 Treating	the	concept	of	“fit	as	an	aspect	of	Rule	702’s	
reliability	requirement	because	a	scientific	opinion	
cannot fit the facts of the case even if it is based on 
scientifically sound methods unless a scientifically 
valid connection also exists between the opinion and 
the issue it is intended to address.” 957 F. Supp. at 337.

Kearney v. Phillip Morris, Inc.
916 F. Supp. 61 (D. Mass. 1996)

Factual Summary
After her family members were killed in a fire started 
by a lit cigarette that fell into a couch, plaintiff admin-
istratrix sued defendant Phillip Morris claiming that 
the cigarette was defective because it had an unreason-
ably dangerous propensity to ignite upholstered furni-
ture. To bolster her claim, plaintiff hired an expert to 
opine on ignition of upholstered furniture. The district 
court excluded the testimony because the expert based 
his mathematical model on a study involving “cotton 
duck number 4 fabric,” which was not the fabric used 
on the subject couch. Furthermore, the expert did not 
proffer evidence that “cotton duck number 4 fabric” 
bore a relevant relationship to the fabric of the couch 
in the case. Therefore, the expert’s findings did not “fit” 
the facts of the case.

Key Language
•	 The	court	must	“determine	whether	the	proposed	

testimony is relevant and fits the facts of the case.” 
916 F. Supp. 65.

•	 The	concept	of	“fit”	requires	that	a	valid	connection	
exist between the expert’s testimony and a disputed 
issue. 916 F. Supp. 65.

Grimes v. Hoffman-LaRoche, Inc.
907 F. Supp. 33 (D. N.H. 1995)

Factual Summary
Plaintiff	sued	defendant	Hoffman-	LaRoche	and	her	
doctor after developing cataracts, claiming they were 

caused by taking Accutane. Plaintiff attempted to prove 
causation through the testimony of Sindey Lerman, an 
ophthalmologist with a recognized expertise in evalu-
ating photochemical effects on the eye. This expert tes-
timony was excluded because even if the expert had a 
scientifically reliable basis for concluding that Accu-
tane causes cataracts simply because other photosen-
sitive drugs cause cataracts, there was no basis in the 
record to conclude that the plaintiff had taken a suffi-
cient dose of Accutane to produce cataracts.

Key Language
•	 Fed.	R.	Evid.	702’s	“fit”	requirement	refers	to	a	con-

nection between the expert’s testimony and the facts 
of the case. 907 F. Supp. at 35.

Second Circuit

Nimely v. City of N.Y., N.Y. City Police Dep’t
414 F.3d 381 (2d Cir. 2005)

Factual Summary
The plaintiff filed a civil rights action against the New 
York City Police Department and certain officers after 
he was shot during a police chase. At trial, the defen-
dants’ expert offered his “misperception hypothesis,” 
which sought to reconcile the uncontroverted medi-
cal evidence that the plaintiff was shot in the back with 
the police officers’ testimony that the plaintiff was fac-
ing them when they fired their weapons. Because the 
expert’s opinion was premised on his subjective belief 
that the police officers were telling the truth, the Sec-
ond Circuit found there was too big an analytical 
“leap” between the expert’s methodology and his con-
clusion	to	satisfy	Rule	702.	Thus,	it	held	that	the	dis-
trict court failed to exercise its gatekeeping function 
properly by admitting the expert’s testimony.

Key Language
•	 The	Supreme	Court	has	stated	that	“reliability	within	

the	meaning	of	Rule	702	requires	a	sufficiently	rigor-
ous analytical connection between that methodology 
and the expert’s conclusions.” 414 F.3d at 396.

•	 “Nothing	in	either	Daubert	or	the	Federal	Rules	of	
Evidence	requires	a	district	court	to	admit	opinion	
evidence which is connected to existing data only by 
the ipse dixit of the expert. A court may conclude that 
there is simply too great an analytical gap between 
the data and the opinion proffered.” 414 F.3d at 396.

•	 When	the	expert’s	opinion	“is	based	on	data,	a	meth-
odology,	or	studies	that	are	simply	inadequate	to	
support the conclusions reached,” the analytical gap 
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is	too	big	for	the	opinion	to	pass	muster	under	Rule	
702. 414 F.3d at 396.

•	 An	expert’s	opinion	that	is	based	on	his	unverifiable	
subjective belief amounts to “the sort of ipse dixit 
connection between methodology and conclusion 
that the district court has the duty to exclude under 
Rule	702.”	414	F.3d	at	399.

Amorgianos v. Nat’l R.R. Passenger Corp.
303 F.3d 256 (2d Cir. 2002)

Factual Summary
Plaintiff alleged damages to his central nervous sys-
tem and peripheral nervous system resulting form 
exposure to dangerous concentrations of paint fumes. 
Plaintiff brought an action against the defendants for 
the injuries as a result of the workplace exposure to 
xylene. The jury found in favor of Plaintiff. The district 
court concluding that the jury verdict was against the 
weight of the evidence granted Defendants’ motion for 
a new trial. Defendant filed a motion to preclude plain-
tiff’s expert from testifying in the second trial. The 
judge granted the motion to exclude the testimony and 
the Second Circuit affirmed.

Key Language
•	 “Thus	when	an	expert	opinion	is	based	on	data,	a	

methodology,	or	studies	that	are	simply	inadequate	
to support the conclusions reached, Daubert and 
Rule	702	mandate	the	exclusion	of	that	unreliable	
opinion testimony.” 303 F.3d at 266.

•	 “More	specifically,	to	establish	causation,	[plain-
tiffs]	must	offer	admissible	expert	testimony	regard-
ing both general causation, i.e., that xylene exposure 
can	cause	the	type	of	ailments	from	which	[plain-
tiff]	claims	to	suffer;	and	specific	causation,	i.e., that 
xylene exposure actually caused his alleged neuro-
logical problems.” 303 F.3d at 268.

•	 “Judge	Trager’s	evaluation	of	the	fit	between	the	
experts’ opinions and the scientific literature on 
which they relied was certainly within the broad dis-
cretion afforded to the district court under Daubert 
and its progeny, and did not impinge upon the jury’s 
function.” 303 F.3d at 269.

Franklin v. Consol. Edison Co.
37 F. App’x 12 (2d Cir. 2002)

Factual Summary
Plaintiff claimed that she was terminated in retaliation 
for engaging in conduct protected under the Ameri-
cans with Disabilities Act (“ADA”). Plaintiff, who had 

a stroke, sought to present testimony from a physician 
that work- related stress caused her stroke, and from a 
psychologist regarding her emotional distress. The trial 
court excluded the testimony, finding that the facts of 
the case did not support the experts’ testimony. The 
Second Circuit affirmed.

Key Language
•	 “Under	Daubert v. Merrell Dow Pharms., Inc., 509 

U.S. 579, 597, 125 L. Ed. 2d 469, 113 S. Ct. 2786 
(1993), the district court is charged with the ‘task of 
ensuring an expert’s testimony… is relevant to the 
task at hand.’” 37 F. App’x at 14.

•	 The	expert	testimony	regarding	the	stroke	was	unre-
liable and “did not ‘fit’ with the facts of the plaintiff’s 
case.” Id. at 14.

•	 In	addition,	the	expert	psychologist’s	testimony	“was	
inextricably	limited	to	[Plaintiff’s]	stroke,	and…	she	
has no informational basis upon which to base a pre-
stroke evaluation.” Id. at 15.

Malletier v. Dooney & Bourke, Inc.
525 F. Supp. 2d 558 (S.D. N.Y. 2007)

Factual Summary
Plaintiff, a supplier of trademarked women’s hand-
bags, sued a competitor claiming infringement under 
the Lanham Act. Both parties moved for the exclusion 
of proposed expert testimony regarding infringement 
and	damages.	Defendant,	Dooney	&	Burke,	Inc.,	spe-
cifically moved to exclude, inter alia, the expert testi-
mony	and	report	of	Mr.	Weston	Anson.	Mr.	Anson’s	
company was retained by Plaintiff to review the dam-
ages claimed by Plaintiff. The district court granted 
Dooney & Burke’s motion finding that the expert testi-
mony of Mr. Anson was not reliable because it did not 
fit the substantive law.

Key Language
•	 “The	tension	between	Louis	Vuitton’s	litigation	

position	[that	it	is	not	claiming	loss	of	profits]	and	
Anson’s	dilution	opinion	[indicating	that	Louis	Vuit-
ton	has	in	fact	lost	profits]	raises	the	probability	of	a	
lack of ‘fit’ between Anson’s testimony on lost profits 
and the disputed issues in the case.” 525 F. Supp. 2d 
at 662.

•	 “The	problem	with	[Anson’s	analysis]	is	that	it	is	
at odds with the substantive law of dilution.” 525 
F. Supp. 2d at 663.

•	 “…Anson’s	testimony	does	not	‘fit’	the	law	of	the	
case and must be excluded.” 525 F. Supp. 2d at 663.
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Adel v. Greensprings of Vt., Inc.
363 F. Supp. 2d 683 (D. Vt. 2005)

Factual Summary
Plaintiffs	Leslie	and	Joanne	Adel	filed	this	lawsuit	
against the defendants after Leslie Adel allegedly con-
tracted Legionnaires’ disease from the contaminated 
water supply at the defendants’ spa. The plaintiffs’ ex-
pert opined that Adel was exposed to the disease at the 
spa based on test results showing that Legionella pneu-
mophila was present in the spa’s water system. The de-
fendants argued that this opinion did not sufficiently 
“fit” the facts of this case because the serogroup and 
subtypes that the test results detected were very com-
mon and were even present in a high percent of res-
idential water systems. Although the district court 
acknowledged this was a weakness in the expert’s opin-
ion,	it	still	held	that	the	tests	provided	an	“adequate	ba-
sis”	for	her	conclusions.	Consequently,	it	denied	the	
defendants’ motion to exclude the expert’s testimony.

Key Language
•	 “Vigorous	cross-	examination,	presentation	of	con-

trary evidence, and careful instruction on the bur-
den of proof are the traditional and appropriate 
means of attacking shaky but admissible evidence.” 
363 F. Supp. 2d at 685.

•	 “Rule	702’s	requirement	that	the	evidence	assist	the	
trier of fact to understand the evidence or deter-
mine	a	fact	in	issue	is	essentially	a	requirement	that	
the	evidence	be	relevant…	In	the	context	of	scientific	
evidence, the issue of relevance has also been called 
‘fit.’” 363 F. Supp. 2d at 685.

•	 The	fit	of	the	facts	and	the	methodology	underlying	
the expert’s conclusion do not have to be exact. “A 
minor flaw in an expert’s reasoning or a slight mod-
ification of an otherwise reliable method will not 
render an expert’s opinion per se inadmissible. ‘The 
judge should only exclude the evidence if the flaw is 
large enough that the expert lacks “good grounds” 
for his or her conclusions.’” 363 F. Supp. 2d at 686.

Blanchard v. Eli Lilly & Co.
207 F. Supp. 2d 308 (D. Vt. 2002)

Factual Summary
Plaintiff filed suit against drug manufacturer alleg-
ing that his wife shot and killed their children and then 
killed herself as a result of her ingestion of antidepres-
sant Prozac. Proffered testimony of plaintiff’s expert was 
excluded because the opinion that Prozac causes suicide 
did not “fit” the facts of a double murder- suicide case.

Key Language
•	 In	order	to	assist	the	trier	of	fact,	“proposed	expert	

testimony must also be relevant, that is it must be 
sufficiently tied to the facts of the case to make the 
existence	of	any	fact	that	is	of	consequence	to	the	
determination of the action more probable or less 
probable than it would be without the evidence.” 207 
F. Supp. 2d at 315 (citations omitted).

•	 Plaintiffs	failed	to	satisfy	Rule	702’s	third	factor:	that	
“the witness has applied the principles and methods 
reliably to the facts of the case.” 207 F. Supp. 2d at 320.

Martin v. Shell Oil Co.
180 F. Supp. 2d 313 (D. Conn. 2002)

Factual Summary
Plaintiffs allegedly suffered various health related 
problems allegedly as a result of living near a Shell gas 
station.	Plaintiffs	subsequently	brought	suit	against	
the defendant for negligence, negligence per se, strict 
liability, gross negligence, private nuisance, and tres-
pass. The defendant sought to exclude plaintiffs’ expert 
testimony on causation. The district court denied the 
defendant’s motion in limine.

Key Language
•	 The	court	concluded	that	the	expert’s	opinion	was	

“relevant to whether the contamination at the Shell 
Station could have migrated to plaintiffs’ property.” 
180 F. Supp. 2d at 319.

•	 The	challenges	made	by	the	defendant	“affect	the	
weight that the fact finder will give” the opinion 
rather than the admissibility. Id.

Travelers Prop. & Cas. Corp. v. GE
150 F. Supp. 2d 360 (D. Conn. 2001)

Factual Summary
Plaintiff sued defendant to recover damages in connec-
tion with a number of fires allegedly caused by a design 
defect in defendant’s clothes dryers. Defendant moved 
to preclude expert testimony by the insurance com-
pany employee regarding the cause of the fires. The 
district court denied the defendant’s motion to pre-
clude because the expert’s proffered testimony satisfied 
Daubert	requirements.

Key Language
•	 The	purpose	of	an	evidentiary	hearing	is	to	deter-

mine “whether the proffered ‘expert testimony’ both 
rests on a reliable foundation and is relevant to the 
task at hand.” 150 F. Supp. 2d at 363.
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•	 In	order	to	determine	whether	the	testimony	is	“rel-
evant to the task at hand” a court must consider 
“whether the expert’s reasoning or methodology can 
be properly applied to the facts before the court.” Id.

•	 In	other	words	“the	testimony	must	not	only	be	reli-
able but must be relevant in that it ‘fits’ the facts of 
the case.” Id.

•	 The	expert	testimony	must	have	“a	relevant	and	reli-
able opinion to offer that will assist the trier of fact to 
determine the cause of the dryer fires at issue.” Id. at 
366.

Beatty v. Michelin Tire Corp.
1999 U.S. Dist. LEXIS 21970 (D. Conn. Mar. 31, 1999)

Factual Summary
Plaintiff suffered injuries as a result of an explosion by 
a tire manufactured by defendant. Plaintiff brought 
a products liability action against defendant alleging 
negligence in the design and labeling of the tire. The 
plaintiff sought to introduce expert testimony regard-
ing the sufficiency of the defendant’s warning labels. 
The district court concluded that the expert testimony 
was not sufficiently relevant to the core issues and, 
therefore, excluded the evidence.

Key Language
•	 The	expert’s	testimony	“is	not	sufficiently	relevant	to	

assist the jury in its determination of the plaintiff’s 
warnings claim, and therefore shall be precluded.” 
1999	U.S.	Dist.	LEXIS	21970,	at	*12.

Dreyer v. Ryder Auto. Carrier Group, Inc.
367 F. Supp. 2d 413 (W.D. N.Y. 2005)

Factual Summary
The plaintiffs brought this product liability action 
alleging that the defendants defectively designed their 
multi-	vehicle	autohauler.	In	support	of	their	defense,	
the defendants’ expert opined that the autohauler was 
not defectively designed because plaintiff Steven Drey-
er’s negligent conduct caused his injuries. But because 
a plaintiff’s comparative negligence is irrelevant to the 
issue of design defect, the district court ruled that the 
expert’s opinion was not sufficiently tied to the facts 
of	the	case.	Instead,	his	conclusion	was	nothing	more	
than his personal “ipse dixit,” which the district court 
held did not satisfy Daubert’s	“fit”	requirement.

Key Language
•	 “In	deciding	whether	the	proffered	testimony	is	rel-

evant to the issues before the jury the court must, 
as	Rule	702	requires,	also	satisfy	itself	that	the	testi-

mony is ‘sufficiently tied to the facts of the case.’” 367 
F. Supp. 2d at 433.

•	 “‘Fit’	is	not	always	obvious,	and	scientific	validity	for	
one purpose is not necessarily scientific validity for 
other unrelated purposes.” 367 F. Supp. 2d at 433.

•	 For	purposes	of	satisfying	Rule	702,	“the	relevancy	
of the challenged testimony turns on the circum-
stances of the specific case, the factual issues pre-
sented, and the legal standards to be applied by the 
jury in their resolution.” 367 F. Supp. 2d at 434.

•	 “Expert	testimony	which	does	not	relate	to	any	issue	
in the case is not relevant and, ergo, non- helpful.” 
367 F. Supp. 2d at 436.

Bah v. Nordson Corp.
2005 U.S. Dist. LEXIS 15683 (S.D. N.Y. Aug. 1, 2005)

Factual Summary
The plaintiff brought this product liability action seek-
ing damages for injuries she received while using a 
glue dispensing machine designed and manufactured 
by the defendant. The defendant sought to exclude the 
plaintiff’s expert opinions that safer alternative designs 
were feasible for the product, and that the product’s 
warnings were defective. The district court held that 
the majority of the plaintiff’s feasibility opinions were 
admissible because they rested on a sufficient factual 
basis, including the expert’s vast experience with vir-
tually identical products. By contrast, the expert’s 
warning opinions were not admissible because his only 
experience in the warnings field dealt with lawn mow-
ers, which were substantially dissimilar to the prod-
uct at issue in this case. Therefore, because the expert’s 
background in warnings provided no basis for his 
opinions regarding the defendant’s product, the dis-
trict court held there was too great an analytical gap 
between the expert’s data and his conclusions to satisfy 
Daubert’s admissibility standards.

Key Language
•	 When	an	expert	bases	his	opinions	on	his	gen-

eral or past experience he “‘must explain how that 
experience leads to the conclusion reached, why 
that experience is a sufficient basis for the opinion, 
and how that experience is reliably applied to the 
facts,’ because ‘the trial court’s gatekeeping function 
requires	more	than	simply	taking	the	expert’s	word	
for	it.’”	2005	U.S.	Dist.	LEXIS	15683,	at	*28.

•	 Although	“trained	experts	commonly	extrapo-
late from existing data,… nothing in either Daubert 
or	the	Federal	Rules	of	Evidence	requires	a	district	
court to admit opinion evidence that is connected 
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to existing data only by the ipse dixit of the expert.” 
2005	U.S.	Dist.	LEXIS	15683,	at	*29.

•	 Although	an	expert	is	not	“‘strictly	confined	to	his	
area of practice’ and ‘may testify concerning related 
applications,’… he or she is not exempt from the re-
quirement	of	providing	a	sufficient	basis	for	his	or	her	
conclusions.”	2005	U.S.	Dist.	LEXIS	15683,	at	*33.

Malcaluso v. Herman Miller
2005 U.S. Dist. LEXIS 3717 (S.D. N.Y. Mar. 9, 2005)

Factual Summary
The plaintiffs brought this product liability action 
seeking damages for injuries they received as a result 
of George Macaluso’s use of an allegedly defective chair 
manufactured by the defendant. Although the plain-
tiffs’ expert used an “exemplar” chair and photographs 
of other chairs to reach his conclusions, he never 
inspected the plaintiffs’ chair. Finding there was no 
evidence that the exemplar chair and subject chair suf-
fered from the same alleged defect, the district court 
held there was too great an analytical gap between the 
expert’s	opinion	and	the	available	data	to	satisfy	Rule	
702’s relevance standards.

Key Language
•	 An	expert	does	not	satisfy	Rule	702’s	admissibility	

standard when his opinion is “based on mere spec-
ulation	and	not	evidence	that	[the]	specific	product	
in	question	malfunctioned.”	2005	U.S.	Dist.	LEXIS	
3717,	at	*24–25.

Green v. McAllister Bros., Inc.
2005 U.S. Dist. LEXIS 19789 (S.D. N.Y. Sept. 6, 2005)

Factual Summary
The plaintiff brought this toxic tort claim against 
his employer after he allegedly contracted occupa-
tional	asthma	as	a	result	of	being	exposed	to	World	
Trade	Center	dust	(“WTC	Dust”)	while	working	on	his	
employer’s tugboat. The plaintiff’s expert opined that 
the	WTC	Dust	induced	the	plaintiff’s	illness	based	on	
several factors, including his positive bronchodila-
tor test results. The defendants, however, argued that 
the expert’s opinions failed Daubert’s “fit” test because 
they conflicted with other evidence in the case and the 
results	of	the	plaintiff’s	methacholine	challenge	test.	In	
overruling the defendants’ objection, the district court 
held that the defendants’ evidence did not “trump” the 
plaintiff’s and render his expert’s opinions inadmissi-
ble.	Instead,	which	party’s	evidence	was	more	credible	
was a factual issue for the jury to decide.

Key Language
•	 “Both	Daubert	and	Rule	702	of	the	Federal	Rules	of	

Evidence	require	that	a	testifying	expert	apply	his	
knowledge reliably to the facts of the case.” 2005 U.S. 
Dist.	LEXIS	19789,	at	*7.

Lava Trading, Inc. v. Hartford Fire Ins.
2005 U.S. Dist. LEXIS 4566 (S.D. N.Y. Feb. 14, 2005)

Factual Summary
After the defendant failed to pay the plaintiff money 
it allegedly owed under the parties’ insurance agree-
ment, the plaintiff brought suit to recover the out-
standing amounts. The district court sustained the 
defendant’s objections to the plaintiff’s expert’s dam-
age calculations, finding that the expert’s opinions did 
not	“square	with	the	facts	of	record”	and	that	the	“cru-
cial factual premises” he relied on for his opinions 
were	unfounded.	While	the	expert	based	his	opinions	
on numerous factual assumptions, he never verified 
the validity or accuracy of those assumptions. More-
over, several of the factual assumptions that the expert 
relied on relating to the plaintiff’s revenue and market 
share for its products were contradicted by the plain-
tiff’s own financial documents and internal reports. 
This “divorce” between the expert’s methodology and 
the factual basis for his analysis rendered the expert’s 
opinions irrelevant and inadmissible under Daubert.

Key Language
•	 In	addition	to	deciding	whether	an	expert’s	opin-

ion is reliable, courts must also decide whether the 
expert’s reasoning or methodology “properly can be 
applied	to	the	facts	in	issue.”	2005	U.S.	Dist.	LEXIS	
4566,	at	*22.

•	 The	trial	court	“must	decide	not	only	whether	the	
methodology is reliable for some purpose, but 
whether it is reliable ‘in light of the particular facts 
and circumstances of the particular case,’ that is, 
whether	the	method	or	technique	is	a	reliable	way	‘to	
draw a conclusion regarding the particular matter to 
which the expert testimony was directly relevant.’” 
2005	U.S.	Dist.	LEXIS	4566,	at	*22.

In re Rezulin Prods. Liab. Litig.
369 F. Supp. 2d 398 (S.D. N.Y. 2005)

Factual Summary
The plaintiffs brought this product liability suit for the 
injuries they allegedly sustained as a result of taking 
the	defendants’	drug,	Rezulin.	The	defendants	sought	
to	exclude	the	plaintiffs’	expert	opinions	that	Rezu-



Chapter 15 ❖ “Fit” ❖ 571

lin caused the plaintiffs’ liver injuries, in part, because 
they did not satisfy Daubert’s	relevancy	requirement.	
The district court granted the defendants’ motion, 
holding that the expert’s opinions, which were based 
on test results involving rats and other organs and tis-
sue not at issue, did not fit the facts of this particu-
lar	case.	Consequently,	the	analytical	gap	between	the	
expert’s research and his conclusions was sufficient to 
exclude his testimony under Daubert.

Key Language
•	 “Even	if	an	expert’s	proposed	testimony	constitutes	

scientific knowledge, his or her testimony must be 
scientific knowledge for purposes of the case… For 
example, in order for animal studies to be admissible 
to prove causation in humans, there must be good 
grounds to extrapolate from animals to humans.” 
369 F. Supp. 2d at 420.

•	 When	the	facts	that	the	expert	relies	on	are	“so	dis-
similar to the facts presented in this litigation,” it is 
not an abuse of discretion for the district court to 
reject the expert’s reliance on them. 369 F. Supp. 2d 
at 422.

•	 When	an	expert’s	opinion	“requires	too	many	
extrapolations from dissimilar data, too many ana-
lytical leaps and involves a loose application of pur-
portedly objective scientific causation standards,” it 
is properly excluded under Daubert. 369 F. Supp. 2d 
at 422.

Colon v. Abbott Labs.
397 F. Supp. 2d 405 (E.D. N.Y. 2005)

Factual Summary
The plaintiffs brought this product liability action after 
the plaintiff, Alexis Colon, contracted Type 1 diabe-
tes from allegedly drinking an instant baby formula 
manufactured by the defendants. As proof that the for-
mula caused Colon’s illness, the plaintiffs’ expert relied 
on reports from reputable medical organizations stat-
ing that infants with a “strong” family history of Type 
1 diabetes should avoid cow’s milk protein, which the 
formula contained. But because Colon did not have a 
strong family history of Type 1 diabetes, the district 
court held that the connection between the formula 
and Colon’s illness was purely speculative. As a result, 
the analytical gap between the expert’s conclusions 
and the facts of the case rendered his opinions irrele-
vant	and	inadmissible	under	Rule	702.

Key Language
•	 “The	courtroom	is	not	the	place	for	scientific	guess-

work, even of the inspired sort. Law lags science; it 
does not lead it.” 397 F. Supp. 2d at 416.

•	 “Mere	use	of	the	product	and	subsequent	injury…	
are not a sufficient basis from which to infer causa-
tion.” 397 F. Supp. 2d at 416.

•	 Under	Daubert, scientific conclusions must be “more 
than subjective belief or unsupported speculation.” 
397 F. Supp. 2d at 417.

Rezulin Prods. Liab. Litig.
2004 U.S. Dist. LEXIS 3104 (S.D. N.Y. Feb. 27, 2004)

Factual Summary
This opinion discusses consolidated cases relating to 
Plaintiffs’ claims against Defendants, manufacturers 
and	suppliers	of	the	drug	Rezulin.	Plaintiffs	allege	that	
the	ingestion	of	Rezulin	leads	to	liver	problems/disor-
ders. Defendants filed a motion in limine to exclude 
the proposed testimony of plaintiffs’ experts regard-
ing (1) what constitutes ethical behavior or a company, 
(2) motive, intent, and state of mind of Defendants, 
(3) the alleged suppression of research, and (4) foreign 
regulatory	experience	relating	to	Rezulin	and	various	
other ethics related issues. The district court granted 
defendants’ motions holding that the experts’ testimo-
nies were not relevant to the cases before it.

Key Language
•	 “This	helpfulness	requirement	is	‘akin	to	the	rele-

vance	requirement	of	Rule	401,	which	is	applicable	to	
all	proffered	evidence,	[but]…	goes	beyond	mere	rel-
evance…	because	it	also	requires	expert	testimony	
to	have	a	valid	connection	to	the	pertinent	inquiry.’”	
2004	U.S.	Dist.	LEXIS	3104,	at	*8.

•	 “The	principal	issues	here	are	whether	the	defen-
dants breached their legal duties to the plaintiffs in 
the	manufacturing,	labeling	and	marketing	of	Rezu-
lin and, if so, whether any such breaches were prox-
imate	causes	of	injury.	While	the	defendants	may	
be liable in the court of public opinion, or before a 
divine authority for any ethical lapses, expert opin-
ion as to the ethical character of their actions sim-
ply is not relevant to these lawsuits.” 2004 U.S. Dist. 
LEXIS	3104,	at	*17.

U.S. Info. Sys., Inc. v. Int’l Brotherhood 
of Elec. Workers Local Union No. 3
313 F. Supp. 2d 213 (S.D. N.Y. 2004)

Factual Summary
Plaintiffs, electrical contractors who employ workers 
represented	by	the	Communications	Workers	of	Amer-
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ica, allege that Defendants conspired to violate antitrust 
laws by excluding contractors who are members of the 
Communications	Workers	of	America.	Defendants	filed	
a motion to preclude Plaintiffs’ expert on antitrust lia-
bility and damages. The district court held that the ex-
pert’s testimony was relevant and would be helpful to 
the trier of fact, and therefore, admissible, however, the 
expert’s opinions relating to sample data were excluded 
because the data sample itself was unreliable.

Key Language
•	 “An	expert’s	testimony	must	be	helpful;	it	must	

‘fit’ with the issues to be resolved in the case.” 313 
F. Supp. 2d at 227.

•	 “‘Rule	702’s	‘helpfulness’	standard	requires	a	valid	
scientific	connection	to	the	pertinent	inquiry	as	a	
precondition to admissibility.’” Id.

Henry v. Champlain Enters., Inc.
288 F. Supp. 2d 202 (N.D. N.Y. 2003)

Factual Summary
Plaintiffs, participants in defendants’ Employee Stock 
Ownership Plan, brought suit against defendants for 
alleged breaches of their fiduciary duties in violation of 
the	Employee	Retirement	Security	Act	of	1974.	Plain-
tiffs moved to exclude defendants’ valuation expert. 
The district court denied plaintiff’s motion and held 
that the expert’s opinion and report were both relevant 
and reliable.

Key Language
•	 “Here,	because	[the	expert]’s	report	and	testimony	

purport to aid in the determination of the fair mar-
ket value of the convertible preferred stock at the 
time it was purchased—an issue certainly germane 
to whether it was a breach to permit the ESOP to 
engage in the transaction—it cannot be excluded on 
the basis that it is irrelevant.” 288 F. Supp. 2d at 220.

Rowe Entm’t, Inc. v. The William Morris Agency, Inc.
2003 U.S. Dist. LEXIS 17623 (S.D. N.Y. Oct. 2, 2003), 
aff’d by 167 F. App’x 227 (2d Cir. 2005)

Factual Summary
Plaintiff, four black concert promoter agencies, brought 
suit against Defendants alleging that the defendants 
conspired to engage in racial discrimination and to ex-
clude Plaintiffs from promoting concerts given by cer-
tain performers. Plaintiffs proffered an expert to testify 
as to institutional racism in the entertainment indus-
try. Defendants moved to exclude the testimony on the 
basis that it was irrelevant, unreliable, and would prej-

udice the defendants. The district court granted the de-
fendants’ motion holding that the expert failed to meet 
the	requirements	of	Rule	702.

Key Language
•	 “First,	much	of	[the	expert]’s	proposed	testimony,	

as	stated	in	the	conclusion	to	his	Report…	‘dem-
onstrates knowing, commonplace, continuing and 
institutionalized discrimination in the operations of 
the	U.S.	concert	promotion	business’	[ ]	is	not	rele-
vant to the issues to be tried. This case is not a class 
action.	Instead,	it	charges	that	the…	plaintiffs	were	
the subject of racially discriminatory acts…” 2003 
U.S.	Dist.	LEXIS	17623,	at	*21.

•	 “Thus,	the	conclusion	by	[the	expert]	of	institu-
tionalized discrimination in the United States con-
cert promotion industry is not relevant to the issues 
in Plaintiffs’ cases and would only serve ‘to inter-
ject substantial unfair prejudice into the case’ and 
confuse the jury by directing its attention from the 
issues in the case.” Id. (citations omitted).

Cary Oil Co. v. MG Ref. & Mktg., Inc.
2003 U.S. Dist. LEXIS 6150 (S.D. N.Y. Apr. 11, 2003)

Factual Summary
Plaintiff brought suit against Defendant for breach of 
contract and various alleged violations of regulations 
relating to petroleum sales and marketing. Both par-
ties brought motions to strike or limit the expert tes-
timony proffered by the opposing party. The district 
court denied all motions holding that the experts were 
qualified	to	render	opinions	in	the	case.

Key Language
•	 “A	trial	court	must	also	decide	if	a	qualified	expert’s	

opinion rests on a reliable foundation, or is sim-
ply based on ‘subjective belief or unsupported spec-
ulation.’	Inherent	in	this	analysis	is	the	question	of	
whether the testimony is relevant in that it ‘fits’ the 
facts	of	the	case.”	2003	U.S.	Dist.	LEXIS	6150,	at	*6	
(citations omitted).

•	 “The	Court	is	satisfied	that	[the]	expert	opinions	
regarding the financial and logistical ability of Plain-
tiffs to absorb certain volumes of petroleum under 
the Contracts is admissible pursuant to the Daubert 
and Kumho	standards.	A	review	of	[the	expert]’s	
report demonstrates that his opinion fits the facts of 
the case and is not premised on a false predicate fact, 
as Plaintiffs contend.” Id.	at	*7.

•	 “Thus,	the	Court	agrees	that	having	an	expert	wit-
ness… who teaches graduate level courses in deriv-
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atives, has authored articles discussing derivatives 
hedging and valuation, and was Chief Economist and 
Director of the Division of Economic Analysis for the 
CFTC, where he led a team that examined contracts 
similar to tone at issue here—is important if Plain-
tiffs are to explain to the jury the background issues 
involved in this complex contractual dispute centered 
in an intricate regulatory scheme.” Id.	at	*10.

Wurtzel v. Starbucks Coffee Co.
257 F. Supp. 2d 520 (E.D. N.Y. 2003)

Factual Summary
Plaintiff alleged that the employees of defendant failed 
to properly place the top on the cup of coffee, and as a 
result Plaintiff suffered injuries when the coffee spilled 
out of her car’s cup holder. The defendant moved to 
exclude the plaintiff’s expert on the grounds that the 
expert was unfamiliar with the cup holder found in 
plaintiff’s car and as a result his experiments and testi-
mony did not fit the facts of the case. The district court 
granted defendant’s motions holding that the expert’s 
experiments did not relate to the facts of the case.

Key Language
•	 “As	the	Supreme	Court	held	in	Daubert, ‘expert tes-

timony which does not relate to any issue in the case 
is	not	relevant	and	ergo,	non-	helpful’…	Rule	702’s	
‘helpfulness’	standard	requires	a	valid	scientific	con-
nection	to	the	pertinent	inquiry	a	precondition	to	ad-
missibility.” 257 F. Supp. 2d at 525 (citation omitted).

•	 “Because	the	Court	finds	that	[the	expert]’s	tests	are	
so dissimilar to the facts of this case, the Court finds 
that his testimony is inadmissible.” 257 F. Supp. 2d at 
526.

TC Sys. Inc. v. Town of Colonie, N.Y.
213 F. Supp. 2d 171 (N.D. N.Y. 2002)

Factual Summary
Plaintiffs	alleged	that	the	defendant’s	requirement	that	
the plaintiffs pay five percent of their annual gross rev-
enue for use of the public rights of way violated the 
Telecommunications Act of 1996. Both parties moved 
to exclude the others’ proffered experts relating to eco-
nomic damages and the Telecommunications Act. The 
district court held that plaintiffs’ motion to exclude 
defendant’s expert was denied and the defendant’s 
motion to exclude plaintiffs’ expert was granted in part 
and denied in part. The court stated that the plaintiffs’ 
expert’s testimony relating to the intent of the drafters 
of the Telecommunications Act and the expert’s sum-

mary and conclusions were inappropriate and not help-
ful to the trier of fact.

Key Language
•	 “The	Advisory	Committee	Notes	to	Rule	702	

expressly permits this generalized testimony if, inter 
alia, the testimony addresses a subject matter on 
which the jury may be assisted and the testimony 
‘fits’ the fact of the case.” 213 F. Supp. 2d at 175.

Bazile v. City of N.Y.
215 F. Supp. 2d 354 (S.D. N.Y. 2002)

Factual Summary
Plaintiff, a police officer, sued defendants alleging that 
he was subjected to a hostile work environment and 
retaliation	in	violation	of	Title	VII	of	the	Civil	Rights	
Act of 1964. Defendants moved to exclude Plaintiff’s 
expert, who was proffered to testify about the inter-
nal disciplinary procedures of defendants and the dis-
criminatory nature of defendants’ actions. The district 
court	upheld	the	Magistrate	Judge’s	decision	to	exclude	
the testimony on the basis that the expert lacked the 
requisite	qualifications	and	his	testimony	would	not	fit	
the facts of the case.

Key Language
•	 “Second,	the	testimony	must	be	relevant	in	that	it	

‘fits’ the facts of the case.” 215 F. Supp. 2d at 365.
•	 “Therefore,	his	testimony	is	not	only	based	on	sub-

jective belief, but also does not fit the facts of the 
case.	[The	expert]’s	testimony	does	not	rely	upon	any	
theory related to discriminatory motivations nor are 
there any standards which control the operation of 
his opinions.” 215 F. Supp. 2d at 365.

N.Y. v. Solvent Chem. Co., Inc.
225 F. Supp. 2d 270 (W.D. N.Y. 2002)

Factual Summary
Plaintiff sued Defendant to recover the cost for cleaning 
up hazardous substances released by defendant’s chemi-
cal company. The defendant impleaded a smelting com-
pany that had sold some of the hazardous substances to 
Defendant. The smelting company moved to strike the 
defendant’s expert affidavit regarding the type of prod-
uct that the smelting company sold the defendant. The 
district court granted the motion to strike holding that 
the expert report was unreliable and unhelpful.

Key Language
•	 The	expert	“provides	no	information	concerning	

how the zinc oxide material produced by Bay State 
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differs	in	quality	from	the	least	expensive	grade	of	
zinc oxide other than the price. This kind of superfi-
cial analysis is not helpful. There is only a price dif-
ferential, and that is only one element that courts 
evaluate, in context, to determine if a material is a 
product or a waste.” 225 F. Supp. 2d at 287.

•	 “The	evidence	[the	expert]	cites	does	not	support	his	
conclusion	that	‘the	zinc	materials	sent	to	[defen-
dant]	by	Bay	State	Smelting	were	not	a	product	and	
required	processing	by	[defendant]	to	become	a	use-
ful product.’ His affidavit is probative of no material 
facts.” 225 F. Supp. 2d at 291 (citations omitted).

Astra Aktiebolag v. Andrx Pharms., Inc.
222 F. Supp. 2d 423 (S.D. N.Y. 2002), aff’d by In re 
Omeprazole Patent Litig., 84 F. App’x 76 (Fed. Cir. 
2003), reh’g denied (2004)

Factual Summary
Plaintiff filed a patent infringement claim against 
Defendants alleging that the generic drug for which 
defendants were seeking approval infringed upon 
Plaintiff’s patent. Defendants moved to strike Plain-
tiff’s experts’ testimony. The district court denied the 
defendants’ motions and held that the experts’ opin-
ions were both relevant and reliable.

Key Language
•	 “Thus	even	if	the	methodology	used	by	the	expert	

is considered to be reliable, the expert’s testimony 
will	nevertheless	fail	to	meet	the	‘fit’	requirement	
and should be excluded if the data relied upon by the 
expert is materially different from the data relevant 
to the facts of the case.” 222 F. Supp. 2d at 488.

•	 “This	court	must	take	a	‘hard	look’	at	the	expert	scien-
tific testimony offered to prove infringement, even the 
evidence admitted under the Daubert standard, and 
the court must reject an expert’s conclusions where 
there is ‘too great an analytical gap between the data 
and the opinion proffered.’” 222 F. Supp. 2d at 503.

MTX Comm. Corp. v. LDDS/Worldcom, Inc.
132 F. Supp. 2d 289 (S.D. N.Y. 2001)

Factual Summary
Plaintiff suffered monetary damages when defendant, 
LDDS/Worldcom,	had	complications	with	its	tele-
communications service provider services. Defendant 
moved to exclude plaintiff’s expert testimony regarding 
the damages suffered by plaintiffs. The district court 
granted LDDS’s motion finding that the expert’s testi-
mony was insufficiently reliable.

Key Language
•	 The	evidence	“must	not	only	have	a	reliable	founda-

tion but also be relevant in that it ‘fits’ the facts of 
this case.” 132 F. Supp. 2d at 291.

•	 The	valuation	method	utilized	by	the	expert	is	use-
less “because it does not fit the facts of this case.” Id. 
at 293.

Amorgianos v. Nat’l R.R. Passenger Corp.
137 F. Supp. 2d 147 (E.D. N.Y. 2001), aff’d by 303 F.3d 
256 (2d Cir. 2002)

Factual Summary
Plaintiff alleged damages to his central nervous system 
and peripheral nervous system resulting from exposure 
to dangerous concentrations of paint fumes. Plaintiff 
brought an action against the defendant for the injuries 
as a result of the workplace exposure to xylene. At re-
trial, the defendant sought to preclude plaintiff’s expert 
testimony. The district court granted in part, and denied 
in part, the motion to exclude the expert testimony.

Key Language
•	 “Daubert’s second prong of ‘fit’ is essentially a 

requirement	of	relevance:	‘Rule	702’s	helpfulness’	
standard	requires	a	valid	scientific	connection	to	the	
pertinent	inquiry	as	a	precondition	to	admissibility.”	
137 F. Supp. 2d at 163 (citations omitted).

•	 “A	proffered	expert	opinion	may	fail	to	meet	the	fit	
requirement	if	it	relates	to	‘facts	or	data	that	have	not	
been	adequately	established	in	the	case.’”	Id. (cita-
tions omitted).

•	 “Thus	‘[e]ven	if	an	expert	testifies	that	Substance	X	
can cause the plaintiff’s injury, this testimony will 
not suffice if the plaintiff failed to produce evidence 
that he or she was exposed to Substance X… or at a 
significant level.’” Id. (citations omitted). Similarly, 
where there is “expert testimony that a given sub-
stance can cause a certain condition, but an exposed 
plaintiff complains of a different condition, the 
expert’s opinion, even if reliable, does not fit the facts 
of the case, is not helpful to the trier of fact, and, 
thus, is inadmissible.” Id.

•	 Therefore,	in	a	toxic	tort	case,	testimony	regarding	
general	causation	meets	the	“fit”	requirement	only	if	
testimony includes an opinion that “(1) exposure to 
the particular substance at issue, (2) in the dose which 
the plaintiff was exposed, (3) for the duration in which 
the plaintiff was exposed, (4) can cause the particular 
condition(s) of which plaintiff complains.” Id.
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Colon ex rel. Molina v. BIC USA, Inc.
199 F. Supp. 2d 53 (S.D. N.Y. 2001)

Factual Summary
Plaintiff suffered severe burns on his torso and neck 
after his shirt ignited while playing with a disposable 
lighter.	Subsequently,	plaintiff	brought	suit	against	
defendant manufacturer asserting claims of neg-
ligence, strict product liability, and breach of war-
ranty. Defendant moved to preclude the testimony 
of the plaintiff’s expert that the lighter’s childproof 
safety latch was defectively designed. The district court 
allowed the expert to testify, finding the expert’s testi-
mony was relevant to the issue of a defect.

Key Language
•	 Since	the	expert’s	testimony	regarding	the	safety	

latch supports “the theory that the child- resistant 
feature of the lighter was flawed or defective,” it is 
admissible. Id.

Koppell v. N.Y. State Bd. of Elections
97 F. Supp. 2d 477 (S.D. N.Y. 2000)

Factual Summary
Plaintiffs challenged the constitutionality of the New 
York Election law, claiming that the law allows for a 
position bias, which violates the First and Fourteenth 
Amendment. Both parties moved to strike each other’s 
experts’ testimonies on position bias on the grounds 
that the testimonies are unreliable and irrelevant. The 
district court granted plaintiffs’ motion to strike a 
report and denied the remaining motions, finding a 
factual basis for the plaintiff’s expert.

Key Language
•	 The	district	court	must	“determine	whether	an	

expert’s testimony is ‘relevant to the task at hand,’ 
namely, whether the expert’s reasoning or method-
ology can be properly applied to the facts before the 
court.” 97 F. Supp. 2d at 480.

•	 The	expert’s	“study	of	the	1998	primaries	was	
designed to determine the precise magnitude of posi-
tion effect in those elections and will assist the trier 
of fact in determining whether there is a position 
effect and whether this effect rises to the level of con-
stitutional injury.” Id. at 481

Cayuga Indian Nation of N.Y. v. Pataki
83 F. Supp. 2d 318 (N.D. N.Y. 2000)

Factual Summary
Plaintiffs claimed they were dispossessed of their ances-

tral	land	for	the	past	204	years	in	violation	of	the	Indian	
Trade	and	Intercourse	Act.	As	a	result,	plaintiffs	sought	
compensation from the state of New York. Both parties 
sought to introduce expert testimony from real estate 
appraisers to establish the value of the property. Upon 
finding a conflict in the calculation methodology of the 
experts, the court held a hearing to determine admissi-
bility of the testimony. The district court held that the 
plaintiff’s expert testimony did not satisfy the reliabil-
ity and relevance standards because it rested on faulty 
assumptions.

Key Language
•	 The	relevancy	standard	means	“‘that	the	expert’s	

opinion must relate to an issue that is actually in dis-
pute and must provide a valid… connection to the 
pertinent	inquiry.’”	83	F. Supp. 2d	at	327	(quoting	
Graham v. Playtex Prods., Inc., 993 F. Supp. 127, 130 
(N.D. N.Y. 1998)).

•	 The	court	concluded	that	the	expert’s	testimony	
rested	on	“‘faulty	assumptions’	and	thus	it	[was]	
lacking in probative value.” Id.	(quoting	Raskin v. 
Wyatt Co.,	125	F.3d	55,	66–68	(2d	Cir.	1997)).

Johnson Elec. N. Am. Inc. v. 
Mabuchi Motor Am. Corp.
103 F. Supp. 2d 268 (S.D. N.Y. 2000)

Factual Summary
Plaintiffs sought a declaratory judgment that defen-
dant’s patents where invalid and had not been infringed 
by	the	plaintiffs.	In	return	defendant	counter	claimed	
for patent infringement. Plaintiffs sought to exclude de-
fendant’s expert testimony. The district court granted 
the motion to exclude the testimony, holding it would 
not assist the trier of fact in understanding the evidence 
or determining factual issues in the case.

Key Language
•	 In	determining	whether	expert	testimony	“will	assist	

the trier of fact in understanding or determining a 
fact in issue, the testimony must not only be reliable, 
but must be relevant in that it fits the facts of the 
case.” 103 F. Supp. 2d at 280.

Donnelly v. Ford Motor Co.
80 F. Supp. 2d 45 (E.D. N.Y. 1999)

Factual Summary
Parent and natural guardian of driver who suffered 
burns in an automobile accident sued the manufacturer 
of the car and company that manufactured the igni-
tion switch component parts for some cars of the same 
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model line. Testimony of engineering expert about the 
fire was excluded because it did not “fit” the facts of the 
case in light of eyewitness testimony that directly con-
tradicted the factual assumptions made by the expert.

Key Language
•	 Part	of	the	trial	court’s	gatekeeping	task	is	to	deter-

mine whether an expert’s testimony is “relevant to 
the task at hand, namely, whether the expert’s rea-
soning or methodology can be properly applied to 
the facts before the court.” 80 F. Supp. 2d at 49 (cita-
tions omitted).

•	 In	order	to	determine	whether	the	expert’s	testimony	
will “assist the trier of fact to understand the evi-
dence or to determine a fact in issue the testimony 
must not only be reliable but must also be relevant in 
that it “fits” the facts of the case.” 80 F. Supp. 2d at 49 
(citations omitted).

United States v. Towns
19 F. Supp. 2d 67 (W.D. N.Y. 1998)

Factual Summary
Defendant was alleged to have entered a bank and 
handed a threatening note demanding money. Defen-
dant intended to elicit testimony that he suffered from a 
combination of schizoaffective disorder, borderline in-
tellectual functioning, and alcohol dependency. The dis-
trict court excluded, in part, the expert testimony upon 
finding that the expert testimony would not help the 
jury, since it did not “fit” the contested mens rea issue.

Key Language
•	 “If	the	testimony	is	valid	for	one	scientific	purpose,	

but not for a purpose related to the fact in dispute, 
it is not relevant because it will not assist the trier of 
fact.” 19 F. Supp. 2d at 71.

•	 Conducting	the	“fit”	analysis	“between	the	proffered	
testimony and the disputed facts of the case is an-
other	way	of	undertaking	the	relevance	inquiry.”	Id.

Liriano v. Hobart Corp.
949 F. Supp. 171 (S.D. N.Y. 1996)

Factual Summary
Plaintiff brought a products liability claim against 
defendant alleging negligence for failure to warn. The 
suit arose after plaintiff amputated his right hand and 
part of his forearm while using a meat grinder man-
ufactured by defendant. At trial, plaintiff introduced 
expert testimony of a safety consultant, which defen-
dant claimed was inadmissible. The district court held 
that the testimony was admissible.

Key Language
•	 In	order	for	the	expert	testimony	to	be	admissible	

the testimony “must help the ‘trier of fact to under-
stand the evidence or determine a fact in issue.’” 949 
F. Supp.	at	178	(citing	Fed.	R.	Evid.	702).

•	 The	“‘helpfulness’	standard	requires	a	valid	link	
between the expert’s testimony and the jury’s factual 
inquiry	as	a	precondition	to	admissibility.”	Id.

•	 In	this	case,	“there	was	a	close	fit	between	[the]	testi-
mony and the material facts in dispute.” Id.

United States v. Jordan
924 F. Supp. 443 (W.D. N.Y. 1996)

Factual Summary
Defendant was charged with armed bank robbery, bank 
robbery, bank larceny, and using or carrying a firearm. 
Defendant sought to introduce expert testimony con-
cerning human memory and perception. The govern-
ment moved to preclude this testimony, and the district 
court denied the motion. The district court held that the 
testimony was reliable and would assist the trier of fact.

Key Language
•	 The	expert’s	testimony	satisfied	the	fit	prong	of	

Daubert because “it would be helpful to the jury.” 
924 F. Supp. at 449.

Third Circuit

State Farm Fire & Cas. Co. v. Holmes Prods.
165 F. App’x 182 (3d Cir. 2006)

Factual Summary
This product liability case involved a halogen lamp 
manufactured by the defendant, which allegedly caused 
the fire that burned down the insured’s home. The court 
precluded the testimony of the plaintiff’s expert that 
the insured’s dog knocked the halogen lamp over and 
caused the fire because his theory was not supported 
by	any	scientific	analysis	or	methodology.	Instead,	it	
was merely a subjective belief and unsupported specu-
lation. The district court also precluded the remainder 
of the expert’s testimony on causation, because without 
a causal link between the fire, the location of the halo-
gen lamp, and the location of the draperies, the remain-
der of the expert’s testimony would not be helpful to the 
trier of fact for the purposes of determining causation. 
The Third Circuit affirmed.

Key Language
•	 In	holding	that	the	district	court	properly	excluded	
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the	expert’s	testimony	the	court	stated,	“[the	district	
court]	therefore	concluded	that	Gray’s	testimony	did	
not satisfy Daubert’s	‘fit’	requirement	because	his	con-
clusion on causation was based on assumptions and 
was not supported by any methodology.” 165 F. App’x 
at 185.

•	 “First,	[the	expert]’s	testimony	as	to	the	actions	of	
the insured’s dog was speculative insofar as this the-
ory was not supported by any scientific analysis 
or methodology that indicated that the dog in fact 
brought the draperies into contact with the halogen 
lamp. Id. at 186.

•	 “In	interpreting	Daubert, this Court has stated 
that…‘the	language	of	Rule	702	requiring	the	expert	
to testify to scientific knowledge means that the 
expert’s opinion must be based on the “methods and 
procedures of science” rather than on “subjective 
belief or unsupported speculation.” ’ ” Id.

United States v. Patterson
175 F. App’x 513 (3d Cir. 2006)

Factual Summary
The defendant appealed his conviction from a drug 
conspiracy	case.	Included	in	the	defendant’s	appeal	
was the argument that the district court erred in 
allowing	a	FBI	agent	to	testify	as	an	expert	in	the	use	of	
telephones in a drug trafficking organization based on 
his experience in collecting and using telephone infor-
mation to investigate large drug organizations. The 
expert	testified	as	to	how	a	large	quantity	of	telephone	
contact data was collected from pen registers and tele-
phone records, stored in a database, and then analyzed. 
The expert testified to the defendant’s use of cellular 
telephones, the defendant’s common contacts, and the 
pattern of telephone contacts surrounding certain inci-
dents at issue in the case. The Third Circuit affirmed.

Key Language
•	 “Courts	have	routinely	permitted	law	enforcement	

agents to testify as experts on the practice and habits 
of drug dealers, including phone use.” 175 F. App’x at 
518.

•	 “Based	on	his	fourteen	years	of	experience,	[the	
expert]	opined	that	a	certain	phone	was	used	by	[the	
defendant]	based	on	these	patterns	and	the	use	of	a	
‘known	phone’	seized	from	[the	defendant].	Id.

Elcock v. Kmart Corp.
233 F.3d 734 (3d Cir. 2000)

Factual Summary
Plaintiff sued defendant for personal injuries arising 
out of a slip and fall at defendant’s store. The Third Cir-
cuit held the district court should have excluded the 
testimony of plaintiff’s economist for lack of “fit” where 
the expert assumed that plaintiff was 100 percent dis-
abled in arriving at his opinion, but the facts revealed 
that plaintiff was less than 100 percent disabled.

Key Language
•	 Rule	702	embodies	three	distinct	substantive	restric-

tions	on	the	admission	of	expert	testimony:	qualifi-
cations, reliability, and fit. 233 F.3d at 740.

•	 A	lost	figure	earnings	expert	who	renders	an	opin-
ion about a plaintiff’s future economic harm based 
on economic assumptions not present in the plain-
tiff’s case cannot be said to “assist the trier of fact” 
and thus, arguably does not comply with the “fit” 
requirement.	233	F.3d	at	756,	fn.	13.

In re TMI Litig.
193 F.3d 613 (3d Cir. 1999)

Factual Summary
Plaintiffs appealed the grant of summary judgment 
in a personal injury case stemming from the release 
of radiation from an allegedly faulty nuclear reac-
tor. The Third Circuit affirmed the trial court’s deci-
sion to exclude expert testimony concerning radiation 
exposure and causation. Expert testimony based on a 
water model that was a “tool for visualization,” but not 
intended to exactly simulate flows at the time of the 
TMI	accident,	did	not	assist	the	finder	of	fact	and	was	
therefore not admissible.

Key Language
•	 The	expert’s	testimony	must	“fit,”	and	“admissibility	

depends, in part, on a connection between the expert 
opinion offered and the particular disputed factual 
issues in the case.” 193 F.3d at 670.

•	 “Fit”	is	“not	always	obvious,	and	scientific	validity	
for one purpose is not necessarily validity for other 
unrelated purposes.” 193 F.3d at 670.

In re Unisys Savings Plan Litig.
173 F.3d 145 (3d Cir. 1999), cert. denied, Meinhardt v. 
Unisys Corp., 528 U.S. 950 (1999)

Factual Summary
Employees who had participated in individual account 
pension plans maintained by their employer Unisys, 
charged that Unisys and the individual defendants 
breached	their	fiduciary	duties	prescribed	by	ERISA	by	
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investing in certain life insurance plans. The Third Cir-
cuit held that the trial court did not abuse its discretion 
by excluding plaintiffs’ expert Dr. George M. Got-
theimer, who proposed to testify on the subject of the 
customary methods of investigating the financial con-
dition and creditworthiness of insurance companies 
because there are “fundamental differences” between 
the expert’s area of expertise (property casualty insur-
ance) and the type of insurance involved in the case 
(life insurance). Due to the “fundamental differences” 
in evaluating the two types of insurance, the expert’s 
proffered testimony did not “fit” the case.

Key Language
•	 The	court	must	find	that	the	testimony	of	the	expert	

will be reliable and that the testimony will “fit,” that 
is, “assist the trier of fact.” 173 F.3d at 155.

•	 “Fit”	pertains	not	only	to	the	substance	of	the	wit-
ness’s testimony, but also to the witness’s credibility. 
173 F.3d at 155.

In re Paoli R.R. Yard PCB Litig.
35 F.3d 717 (3d Cir. 1994), cert. denied, General Elec. 
Co. v. Ingram, 513 U.S. 1190 (1995)

Factual Summary
Plaintiffs, residents in the vicinity of a railcar main-
tenance facility at which polychlorinated biphenyls 
(PCBs) were used, sued to recover damages from defen-
dant corporations for physical ailments and property 
damage. The Third Circuit held the district court erred 
in excluding expert testimony based on animal studies 
because the studies were supported by some epidemio-
logical data and had been used by the EPA to conclude 
that PCBs were a probable human carcinogen. Thus, 
according to the Third Circuit, Plaintiffs’ experts had 
“good grounds” for determining that the animal stud-
ies “fit” with a conclusion about human causation.

Key Language
•	 “Fit”	depends	“in	part	on	the	proffered	connection	

between the scientific research or test result to be 
presented and particular disputed factual issues in 
the case.” 35 F.3d at 743.

•	 The	court	noted	as	an	example	that	while	an	animal	
study might be scientific in that it proved causation 
in that particular species, there still must be “good 
grounds” to make the extrapolation from causation 
in	animals	to	causation	in	humans.	The	“fit”	require-
ment “extends to each step in an expert’s analysis all 
the way through the step that connects the work of 
the expert to the particular case.” 35 F.3d at 743.

•	 With	regards	to	“fit,”	the	court	opined	that	while	the	
standard	for	admissibility	is	“not	that	high[,]”	it	“is	
higher than bare relevance.” 35 F.3d at 745.

•	 The	trial	judge’s	latitude	in	determining	relevance	
or “fit” is fairly wide, except for “cases in which a 
party argues that an expert’s testimony is unreli-
able because the conclusions of an expert’s study are 
different	than	those	of	other	experts.	In	such	cases,	
there is no basis for holding the expert’s testimony 
inadmissible.” 35 F.3d at 746, fn. 15.

Kolokowski v. Crown Equip. Corp.
2009 WL 2857957 (D. N.J. Aug. 27, 2009)

Factual Summary
Plaintiff, an operator of a pallet truck, brought suit 
against the pallet truck manufacturer alleging product 
liability based on design defect. Defendant moved to ex-
clude	the	expert	testimony	of	Plaintiff’s	engineer,	Rich-
ard McLay, Ph.D. The district court found that while Dr. 
McLay	was	qualified,	his	opinions	were	unsupported	by	
reliable methodology and did not fit the facts of the case.

Key Language
•	 “In	order	to	fit,	the	‘testimony	must	in	fact	assist	the	

jury, by providing it with relevant information, nec-
essary	for	a	reasoned	decision	of	the	case.’”	2009	WL	
2857957,	at	*12.

•	 Dr.	McLay	“failed	to	apply	this	expertise	to	the	mat-
ter	at	hand.”	2009	WL	2857957,	at	*12.

•	 Dr.	McLay’s	testimony	“raises	more	questions	than	
it answers. As a result, it cannot possible assist the 
jury in making a reasoned decision of the case. His 
proposed	testimony	simply	does	not	fit.”	2009	WL	
2857957,	at	*12.

Ortiz v. Yale Materials Handling Corp.
2005 U.S. Dist. LEXIS 18424 (D. N.J. Aug. 24, 2005)

Factual Summary
In	this	personal	injury	and	product	defect	case,	the	
defendant argued, among other issues, that the plain-
tiff’s	expert	did	not	meet	the	fit	requirement	because	
of his limited testing on the product. The court found 
that the proffered expert had not conducted any tests 
on	the	specific	forklift	in	question	or	the	forklift	model.	
Neither had the expert conducted any experiments on 
any forklifts tipping over. The court concluded that 
the expert’s testing did not fit with the facts of the case 
because there was too great an analytical gap between 
the data and his opinion that the defendant’s forklift 
design was defective.
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Key Language
•	 “The	Third	Circuit	has	established	a	process	by	which	

a court is to handle Daubert motions. At the outset, 
the	court	must	determine,	pursuant	to	Fed.	R.	Evid.	
104(a), whether the expert is proposing to testify to 
(1) scientific knowledge that (2) will assist the trier 
of fact to understand or determine a fact in issue. Al-
though	not	required	in	all	cases,	the	Third	Circuit	has	
stressed the importance of holding Daubert hearings 
to	determine	the	qualifications	of	the	expert	and	the	
reliability of his or her testimony. The ultimate deci-
sion of whether to hold a hearing rests within the dis-
cretion	of	the	district	court.	In	a	Daubert hearing, the 
party seeking to introduce the expert bears the bur-
den of establishing admissibility by a preponderance 
of	the	evidence.”	2005	U.S.	Dist.	LEXIS	18424,	at	*16	
(internal	citations	and	quotation	marks	omitted).

•	 “[The	expert]	has	also	not	demonstrated	a	rele-
vant connection between his research and Plain-
tiff’s claim that the design of Defendant’s forklift 
was	defective.	[The	expert]	never	conducted	any	
tests with the Yale forklift model at issue in this 
case.	In	fact,	he	never	even	saw	the	particular	fork-
lift	involved	in	Plaintiff’s	accident.	In	addition,	[the	
expert]	has	not	performed	any	lateral	tip-over	test-
ing with forklifts, which is the kind of accident that 
caused Plaintiff’s injuries. The only relevant ‘test-
ing’	[the	expert]	has	performed	is	his	review	of	lat-
eral tip-overs using the data in the Crown Accident 
Reports.”	Id.	at	*33	(internal	citations	omitted).

•	 “Furthermore,	[the	expert]	has	not	performed	any	
new test of analyses to determine how Plaintiff 
was allegedly ejected from the forklift and pinned 
beneath	the	machine’s	overhead	guard.	It	is	this	
Court’s responsibility to evaluate whether the expert 
properly applied accepted principles and methods 
to	the	facts	of	the	case.	Clearly,	[the	expert]	has	not	
done so here.” Id.	at	*34.

•	 “Therefore,	[the	expert]’s	testing	does	not	‘fit’	with	
the facts of this case. There is too great an analyti-
cal gap between the data and his opinion that the de-
sign of Defendant’s forklift was defective. Many of the 
tests	which	[the	expert]	relies	on,	such	as	the	fatigue	
and reaction time tests, do not address a crucial fact 
in dispute here—whether the Yale model forklift that 
injured	Plaintiff	was	defective	in	design.	Because	[the	
expert]’s	conclusion	regarding	forklift	design	and	op-
erator safety is merely unsupported speculation, the 
Court concludes that his testimony will not be helpful 
to a jury and is therefore inadmissible.” Id.	at	*34–35.

Stephan v. Cont’l Cas. Ins.
2003 U.S. Dist. LEXIS 7568 (D. N.J. May 6, 2003)

Factual Summary
Plaintiff condominium association members sued de-
fendant insurer after it denied their claim for damage 
to pilings supporting their structure. Plaintiffs’ engi-
neer expert determined that there was significant dam-
age to the pilings. The insurer moved to preclude the 
trial testimony of the engineer who inspected the pil-
ings, but that motion was denied. The court determined 
that	the	expert	engineer	was	qualified	to	testify	as	an	
expert witness given his work in the field of structural 
engineering and other engineering fields and his past 
experience in conducting similar inspections. The court 
found that the engineer’s testimony regarding the wind 
speed at which the structure would have collapsed “fit” 
the case as it was relevant in determining whether the 
collapse clause of the insurance policy applied.

Key Language
•	 “Fit”	requires	that	the	proffered	testimony	must	

in fact assist the jury, by providing it with relevant 
information, necessary to a reasoned decision of the 
case.	2003	U.S.	Dist.	LEXIS	7568,	at	*9–10.

Snodgrass v. Ford Motor Co.
2002 U.S. Dist. LEXIS 13421 (D. N.J. Mar. 28, 2002)

Factual Summary
In	a	suit	brought	by	plaintiffs	alleging	property	damage	
from fires caused by defective ignition switches, plain-
tiffs’ expert testimony that the vehicle fires were more 
than likely caused by an ignition switch defect satisfied 
Daubert’s	“fit”	requirement.	The	expert’s	opinions	di-
rectly related to and provided scientifically based expla-
nations for a particular issue to be decided at trial.

Key Language
•	 Under	the	“fit”	requirement,	“admissibility	depends	

on the connection between scientific research or 
result and the particular issues in the case.” 2002 
U.S.	Dist.	LEXIS	13421,	at	*57.

David v. Black & Decker (US) Inc.
629 F. Supp. 2d 511 (W.D. Pa. 2009)

Factual Summary
Plaintiffs, consumer and wife, filed products liabil-
ity suit against manufacturer of circular saw alleg-
ing a design defect that allowed the saw to accidentally 
energize, causing injuries to Plaintiff’s hand. Both par-
ties moved to exclude expert testimony with respect 
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to defective design and causation. The district court 
denied both parties’ motions finding “each expert’s 
proposed testimony as to design and/or causation 
largely will assist the trier of fact with respect to issues 
necessary to a reasoned determination of the case 
since these are the issues at the heart of Plaintiffs’ com-
plaint.” 629 F. Supp. 2d at 516.

Key Language
•	 “‘Fit’	requires	that	the	proferred	testimony	must	in	

fact assist the jury, by providing it with relevant infor-
mation, necessary to a reasoned decision of the case.”

United States v. McClintock
2006 WL 39241 (E.D. Pa. Jan. 5, 2006)

Factual Summary
The plaintiff was charged with armed bank robbery and 
sought to present expert testimony to refute identifica-
tion testimony of the government’s witnesses. The de-
fendant’s witness was a forensic anthropologist who was 
to testify that the physical attributes of the robber in the 
surveillance photographs, specifically the attachment 
of the robber’s earlobes to his neck, refuted the possi-
bility that the defendant was the robber because the de-
fendant’s	earlobes	were	not	attached	to	his	neck.	In	
approving the expert’s testimony, the court found that 
the expert’s analysis would serve to assist the jury in as-
sessing the evidence because the genesis of the expected 
identification evidence was the surveillance photographs 
from the bank. Furthermore, because there was a lack 
of direct physical evidence linking the defendant to the 
robbery, the surveillance photographs were a signifi-
cant component in the case. Accordingly, the expert’s 
testimony would assist the jury by providing them with 
some degree of perspective to apply when viewing the 
photographs and making a decision as to identification.

Key Language
•	 “The	final	prong	of	Daubert/Kumho	requires	that	the	

expert testimony ‘fit’ by assisting the trier of act.” 2006 
WL	39241	at	*6	(citing	Oddi v. Ford Motor Co., 234 
F.3d 136, 145 (3d Cir. 2000)).

•	 “Without	interfering	with	the	jury’s	role	as	the	trier	
of fact, judges must determine whether the proposed 
expert evidence will, in addition to being reliable, 
assist the trier of fact, thereby keeping from the jury 
testimony that, in the sense observed by physicist 
Wolfgang	Pauli	as	reported	in	Peter	Huber’s	Galileo’s 
Revenge: Junk Science in the Courtroom at 54 (1991), 
is not even good enough to be wrong.” Id.

•	 “The	‘fit’	standard	does	not	require	a	plaintiff	to	prove	

‘their case twice.’ Plaintiffs need not ‘demonstrate to 
the judge by a preponderance of evidence that the as-
sessments of their expert are correct, they only have to 
demonstrate by a preponderance of evidence that they 
are	reliable.’	Thus,	the	test	does	not	require	an	expert’s	
opinion have ‘the best foundation’ or be ‘demonstra-
bly correct,’ but only that the ‘particular opinion is 
based on valid reasoning and reliable methodology.’ 
In	assessing	‘fit,’	a	court	must	‘examine	the	expert’s	
conclusions in order to determine whether they could 
reliably flow from the facts known to the expert and 
the methodology used.’” Id.	at	*6–7	(internal	citation	
omitted).

•	 In	approving	the	expert’s	testimony	the	court	noted,	
“[i]n	deed,	in	the	absence	of	[the	expert]’s	calling	
attention to a specific characteristic in the surveil-
lance photographs, the jurors may well be at risk of 
not looking at the photographs as carefully or crit-
ically as one would hope they would in order to 
evaluate much of the expected documentary and tes-
timonial evidence in this case.” Id.	at	*7.

•	 “[The	expert]’s	analysis	will	serve	to	assist	the	jury	
in assessing the evidence with which it will be pre-
sented.	In	addition	to	[the	expert]’s	testimony,	the	
jurors will be presented with identification evidence 
of friends and family members of Mr. McClintock. 
The genesis of the expected identification evidence 
is the surveillance photographs from the bank that 
were published in the newspaper. Thus, the jury will 
be asked to closely evaluate the surveillance pho-
tos.	[The	expert]’s	testimony	can	assist	them	in	doing	
so.” Id.	at	*8.

•	 “Furthermore,	because	there	is	a	lack	of	direct	phys-
ical	evidence	linking	[the	defendant]	to	the	robbery,	
the surveillance photographs are a significant com-
ponent	of	this	case.	Accordingly,	[the	expert]’s	tes-
timony may assist the jury by providing them with 
some degree of perspective to apply when viewing the 
photographs and making a decision themselves.” Id.

Amco Ukrservice v. Am. Meter Co.
2005 U.S. Dist. LEXIS 12992 (E.D. Pa. June 29, 2005)

Factual Summary
The plaintiffs in this case were Ukrainian corporations 
seeking damages for the breach of two alleged joint ven-
ture agreements. The first expert sought to offer testi-
mony on Ukraine’s business environment in the late 
1990’s.	The	court	found	that	the	fit	requirement	was	not	
met as to two of the expert’s eight opinions in her re-
port, holding that there was no connection between the 
two proposed topics and any disputed issues in the case. 
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The second expert was offered by the plaintiffs to testify 
on international credit transactions. The second expert 
sought	to	testify	about	whether:	(1) it	was	reasonable	
for AMCO to accept credit risk in its alleged deals with 
the	plaintiffs;	(2) it	was	reasonable	for	AMCO	to	request	
reasonable assurances that the plaintiffs would pay for 
goods they received; and (3) the alleged joint venture 
agreements in this case were binding contractual obli-
gations or non- binding statements of intent. The court 
held that all three topics fit and that the second expert 
was	qualified	to	testify	about	each	reliably.

Key Language
•	 “Rule	702	requires	that	expert	testimony	‘fit’	issues	

in the case. To ‘fit,’ the expert’s testimony must 
‘assist the trier of fact to understand the evidence 
or	to	determine	a	fact	in	issue.’	In	other	words,	the	
expert’s opinion must help the fact-finder discover 
truth	by	tending	to	prove	or	disprove	a	consequential	
fact. Thus, there must be a ‘connection between the 
expert opinion offered and the particular disputed 
factual issues in the case.’” Id.	at	*4	(internal	cita-
tions omitted).

•	 In	the	context	of	the	first	expert’s	testimony	and	the	
fit	requirement	the	court	held,	“[h]ere,	no	connec-
tion links the second and seventh proposed topics 
with any disputed issue. Fundamentally, the par-
ties dispute (1) whether the two alleged joint venture 
agreements and six alleged sales agreements bound 
AMCO; (2) if so, whether AMCO breached any agree-
ment; and (3) what damages plaintiffs incurred 
because of AMCO’s alleged breaches. The second and 
seventh proposed topics have no bearing on any of 
these issues. The second topic, whether AMCO’s cau-
tions foray into the Ukrainian market was reason-
able, simply does not tend to prove or disprove that 
AMCO breached any valid contract or, if it did, what 
damages resulted. Similarly, the seventh topic, how 
well Simon Friedman served AMCO’s interests, also 
touches	no	material	fact.	Regardless	of	how	well	he	
served AMCO, Friedman either contractually bound 
AMCO	or	he	didn’t:	the	quality	of	his	performance	
was irrelevant.” Id.	at	*10–11.

•	 In	the	context	of	the	second	expert’s	testimony	and	
the	fit	requirement,	the	court	held,	“[h]ere,	the	first	
and	third	topics	unquestionably	‘fit.’	The	first—
whether it would have been reasonable for AMCO to 
accept credit risk in its alleged dealings with plain-
tiffs—bears on whether the parties formed binding 
contracts or instead non- binding statements of in-
tent.	If	it	would	have	been	ludicrous	for	a	sophisti-
cated company like AMCO to accept the credit terms 

it allegedly accepted, there is a higher likelihood that 
AMCO did not agree to those terms. Similarly, the 
third topic, whether the alleged joint venture agree-
ments follow standard patterns, also would aid the 
jury.	Because	[the	expert]	would	testify	that	the	doc-
uments	in	question	diverge	from	the	norm,	his	
testimony would support AMCO’s claim that the doc-
uments were really just non- binding statements of in-
tent. The second topic—whether it was reasonable 
for	AMCO	to	request	assurances	that	plaintiffs	would	
pay—is	slightly	trickier…Whether	Section	2609(a)	
[of	the	Pennsylvania	Commercial	Code]	excused	AM-
CO’s performance hinges on whether AMCO rea-
sonably	sought	assurance;	therefore,	[the	expert]’s	
opinion on the reasonableness of AMCO’s grounds 
would ‘fit’ the facts of this case.” Id.	at	*18–20.

Nesbitt v. Sears, Roebuck & Co.
415 F. Supp. 2d 530 (E.D. Pa. 2005)

Factual Summary
In	this	strict	liability	case	involving	a	radial	arm	saw,	
the defendants offered the testimony of an expert who 
sought to testify about human factors principles and 
their application to whether the plaintiff would have 
followed additional on- product or in- manual warn-
ings. The court found that the expert’s testimony con-
cerning whether the plaintiff would have followed an 
additional warning would assist the trier of fact, but 
only if the plaintiff introduced testimony that proposed 
additional warnings should have been directed to and 
heeded by the plaintiff as well as his employer.

Key Language
•	 “This	court	also	finds	that	[the	expert]’s	testimony	

concerning whether plaintiff would have followed an 
additional warning will assist the trier of fact, but 
only if plaintiff introduces testimony that the pro-
posed additional warning should have been directed 
to and heeded by plaintiff as well as his employer.” 
Id. at 542.

•	 “For	instance,	to	the	extent	that	plaintiff’s	theory	is	
that the additional warning concerning installation 
and use of the riving knife should have been directed 
to	S	&	S,	the	party	assembling	the	saw,	[the	expert]’s	
testimony that plaintiff would not have followed such 
an additional warning based upon non- compliance 
with	and/or	the	failure	to	read	allegedly	inadequate	
warnings is irrelevant.” Id.	at	541–42.

•	 “However,	to	the	extent	that	plaintiff’s	theory	is	that	
an additional warning should have been directed 
to both plaintiff and his employer, perhaps by way 



582 ❖ The Daubert Compendium ❖ 2011

of	an	on-	product	warning,	[the	expert]’s	testimony	
becomes relevant and the trier of fact would bene-
fit	from	[the	expert]’s	opinion	concerning	the	inef-
fectiveness of another warning in preventing this 
accident; specifically, that plaintiff would not have 
heeded an additional warning based upon the appli-
cation of human factors principles to plaintiff’s 
behavior.” Id. at 542.

Fabrizi v. Rexall Sundown, Inc.
2004 U.S. Dist. LEXIS 9859 (W.D. Pa. June 2, 2004)

Factual Summary
The plaintiff in this negligence, strict liability, and 
breach of warranty case claimed that the defendant’s 
herbal supplement caused him to develop cataracts, 
which resulted in various physical and mental inju-
ries. The plaintiff sought to rely upon an expert who 
would have opined that the defendant’s supplement, 
coupled with sunlight, led to the formation of cataracts 
in	humans.	In	support	of	her	theory,	the	expert	relied	
upon her participation in two studies that were con-
ducted in vitro with calves lenses and the main ingre-
dient in the supplement. The court held there were no 
good grounds for extrapolation in the case. There had 
been no human studies to support the expert’s in vitro 
animal testing, and thus, there existed no concordance 
of animal and human data to strengthen the reliabil-
ity of each. The expert had not demonstrated a similar 
sensitivity between bovines and human beings to the 
herbal supplement; nor had the expert shown that the 
EPA, or any other governmental body, relied on animal 
studies to draw conclusions regarding the effects of the 
herbal supplement on the human eye.

Key Language
•	 “The	Paoli Court first discussed animal studies hy-

pothetically,	as	a	vehicle	to	explain	Rule	702’s	‘fit’	
requirement:	Rule	702	requires	that	the	expert’s	tes-
timony	must	assist	the	trier	of	fact…	[Thus],	admis-
sibility depends in part on the proffered connection 
between the scientific research… and particular dis-
puted factual issues in the case… For example, ani-
mal studies may be methodologically acceptable to 
show that chemical X increases the risk of cancer in 
animals, but they may not be methodologically ac-
ceptable to show that chemical X increases the risk of 
cancer in humans. Daubert explains that, ‘fit’ is not 
always obvious, and scientific validity for one pur-
pose is not necessarily scientific validity for other, 
unrelated purposes…. Thus, even if an expert’s pro-
posed testimony constitutes scientific knowledge, his 

or her testimony will be excluded if it is not scien-
tific	knowledge	for	purposes	of	the	case….	Rule	702’s	
‘helpfulness’	standard	requires	a	valid	scientific	con-
nection	to	the	pertinent	inquiry	as	a	precondition	to	
admissibility….	[Thus],	in	order	for	animal	studies	
to be admissible to prove causation in humans, there 
must be good grounds to extrapolate from animals 
to humans, just as the methodology of the studies 
must constitute good grounds to reach conclusions 
about	the	animals	themselves.	Thus,	the	requirement	
of reliability, or ‘good grounds,’ extends to each step 
in an expert’s analysis all the way through the step 
that connects the work of the expert to the particular 
case.”	2004	U.S.	Dist.	LEXIS	9859,	at	*20.

•	 “Consistent	with	Paoli, courts addressing animal 
studies commonly have identified the ‘extrapolation’ 
inquiry	as	an	important,	if	not	threshold,	determina-
tion for the purposes of both ‘fit’ and ‘reliability.’” Id. 
at	*21.

Fisher v. Walsh Parts & Serv. Co., Inc.
277 F. Supp. 2d 496 (E.D. Pa. 2003)

Factual Summary
Plaintiff lost parts of two fingers when a mechanical 
power press she was operating erroneously “repeated” 
its cycle because a non- repeat safety system failed. An 
inspection revealed that two hexagonal bolts on the 
press were loose and a safety bracket was backing- off 
the press frame. No safety wiring was observed at the 
time of the inspection after the accident. Although the 
expert had never seen the type of press involved in this 
case	in	operation,	given	his	experience	and	qualifi-
cations,	he	was	qualified	to	testify	as	an	expert.	Also,	
because the expert was able to explain the basis for his 
findings with facts in the record, the court found his 
opinions “fit” with the facts of the case.

Key Language
•	 “Given	that	Mr.	Sarrett	is	able	to	explain	the	basis	

for his findings with facts in the record we decline 
to find that his opinions do not “fit” the facts of the 
case.” 277 F. Supp. 2d at 506.

Mause v. Global Household Brands, Inc.
2003 U.S. Dist. LEXIS 18958 (E.D. Pa. Oct. 15, 2003)

Factual Summary
Plaintiff sued product manufacturer for injuries alleg-
edly sustained from using the cleaning product, Max-
imum	Strength	X-14	Instant	Mildew	Stain	Remover	
while cleaning her bathroom. The court precluded Plain-
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tiff’s expert testimony concerning causation based on 
problems with “fit,” coupled with the lack of discernible 
methodology. The expert was unable to explain several 
facts including why there was an absence of irritation 
in the plaintiff’s nose or mouth or why the plaintiff did 
not believe that she swallowed, inhaled, or otherwise in-
gested the product. The expert’s only explanation was to 
say that the plaintiff was wrong in her account.

Key Language
•	 Courts	must	determine	the	“fit”	between	the	scien-

tific research or test result presented and particu-
lar disputed factual issues in a case. 2003 U.S. Dist. 
LEXIS	18958,	at	*5.

Soldo v. Sandoz Pharms. Corp.
244 F. Supp. 2d 434 (W.D. Pa. 2003)

Factual Summary
Plaintiff sued defendant manufacturer alleging that she 
had a stroke as a result of taking the manufacturer’s 
drug Parlodel. The court found that Plaintiff’s experts’ 
reliance on a differential diagnosis did not satisfy the 
Daubert	“fit”	requirement.	Plaintiff’s	expert	failed	to	
identify any reliable evidence from Plaintiff’s medi-
cal records indicative of vasoconstriction, ergotism, 
or alleged Parlodel- induced stroke. Plaintiff’s experts’ 
opinions with respect to specific causation were there-
fore unsubstantiated leaps that had no “fit” with the 
facts	of	the	case.	In	addition,	Plaintiff’s	experts’	dif-
ferential diagnosis did not reliably rule out reason-
able	alternative	causes	of	ICH	(such	as	the	postpartum	
period) or idiopathic causes. As a result, there was no 
valid scientific connection between their opinions and 
the facts at issue in this lawsuit. The court concluded 
that Plaintiff’s experts’ failure to include all relevant 
circumstances in their differential diagnosis of Plain-
tiff’s	ICH	that	were	plausibly	relevant	through	consis-
tent application of their methodology, rendered their 
specific causation opinions inadmissible.

Key Language
•	 The	third	Rule	702	prong	requires	the	Court	to	deter-

mine	whether	there	is	an	adequate	“fit”	between	an	
expert’s opinions and the facts at issue in the lawsuit. 
244 F. Supp. 2d at 562.

•	 Under	Daubert, scientific testimony does not assist 
the trier of fact unless it has a valid scientific connec-
tion	to	the	pertinent	inquiry.	Id.

•	 Expert	testimony	based	on	false	assumptions	and	
fictional or random data is inadmissible. Id.

•	 A	court	must	examine	the	expert’s	conclusions	in	
order to determine whether they could reliably flow 
from the facts known to the expert and the method-
ology used. Id.

•	 A	court	may	conclude	that	there	is	simply	too	great	
an analytic gap between the data and the opinion 
proffered. Id.

Rapp v. Singh
152 F. Supp. 2d 694 (E.D. Pa. 2001)

Factual Summary
Plaintiff filed suit after a vehicle she was riding in was 
rear-ended, propelling the vehicle into the rear of a 
tractor- trailer, injuring her and killing her husband 
and son. Plaintiff alleged that the rear bumper guard 
on the tractor- trailer was defective for failing to have a 
vertical attachment between the edges of the horizon-
tal member and the rear corners of the trailer. Defen-
dant sought to exclude plaintiff’s expert testimony 
that the vehicle attachment would have made a differ-
ence. The district court excluded the testimony because 
the underlying data relied upon by the expert involved 
only the mechanics of the accident as it happened and 
did not reflect what would have happened with the 
addition of the vertical attachment. Thus, the proffered 
testimony would not “fit,” or assist the trier of fact.

Key Language
•	 Expert	testimony	must	“fit”—that	is,	it	“must	assist	

the trier of fact—and admissibility thus depends in 
part upon the proffered connection between the sci-
entific research or test result to be presented and the 
particular disputed factual issues in the case.” 152 
F. Supp. 2d at 699.

•	 Although	the	trial	judge	“ought	not	evaluate	an	
expert’s	conclusions,	[the	court]	must,	consistent	
[with	precedent],	at	least	examine	the	conclusions	in	
order to determine whether they could reliably flow 
from the facts known to the expert and the method-
ology used.” 152 F. Supp. 2d at 705.

Smithkline Beecham Corp. v. E. Applicators, Inc.
2001 U.S. Dist. LEXIS 19728 (E.D. Pa. Nov. 29, 2001)

Factual Summary
Plaintiff filed suit alleging antitrust violations, breach 
of contract, misrepresentation, and civil conspiracy 
arising out of the bidding process for a roofing proj-
ect in a building it owned. The district court rejected 
defendant’s challenge, holding the testimony of plain-
tiff’s expert witnesses—roofing bids calculated by the 
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experts—would assist the jury in resolving the factual 
issue of whether the bids submitted by defendants were 
truly competitive, and therefore, the testimony “fit.”

Key Language
•	 The	“fit”	requirement	“stems	from	the	textual	pro-

vision that scientific, technical, or other specialized 
knowledge will assist the trier of fact to understand 
the evidence or to determine a fact in issue.” 2001 
U.S.	Dist.	LEXIS	19728,	at	*11.

•	 Admissibility	under	the	“fit”	factor	turns	on	the	
“proffered connection between the scientific research 
or test result to be presented and particular disputed 
factual	issues	in	the	case.”	2001	U.S.	Dist.	LEXIS	
19728,	at	*11.

•	 The	“fit”	standard	is	“not	intended	to	be	a	high	one”	
and is “not dissimilar to the general standard of rele-
vance”	under	the	federal	rules.	2001	U.S.	Dist.	LEXIS	
19728,	at	*11.

Taylor v. Danek Med., Inc.
1999 U.S. Dist. LEXIS 6662 (E.D. Pa. May 10, 1999)

Factual Summary
Plaintiff sued for damages arising out of the implanta-
tion of a Cotrel- Dubousset (“CD”) system in her spine 
during spinal fusion surgery. The trial court found 
that expert testimony that plaintiff’s injuries were due 
to irritation of soft tissue, nerve root irritation, scar-
ring and fibrosis caused by the CD device with pedicle 
screw instrumentation could assist the fact finder and 
“fit” the facts of the case.

Key Language
•	 F.R.E.	702	requires	the	expert	testimony	assist	the	

trier	of	fact,	often	referred	to	as	the	“fit”	requirement.	
1999	U.S.	Dist.	LEXIS	6662,	at	*8.

•	 The	standard	for	“fit”	is	“not	that	high.”	1999	U.S.	
Dist.	LEXIS	6662,	at	*8.

iGames Entm’t, Inc. v. Chex Ser., Inc.
2005 U.S. Dist. LEXIS 39049 (D. Del. June 9, 2005)

Factual Summary
The parties in this breach of note dispute entered into 
a Term Loan Note, which provided that the plaintiffs 
would lend money to the defendant. The note stated that 
for the period ending February 1, 2004, the defendant 
would pay to the plaintiffs interest on the outstanding 
term loans at the rate of 15 percent per annum, calcu-
lated on the basis of a 360-day year and counting the ac-
tual number of days elapsed. The plaintiffs offered the 
testimony of the expert, who was a certified public ac-

countant, to opine that the defendant was obligated to 
pay the monthly interest due on the note at the first of 
each month. The expert stated that the defendant’s obli-
gation to pay the interest at the first of each month was 
clearly outlined in the agreement and that the terms 
of the note were substantially similar to the terms of a 
commercial real estate lease. The court held that the ex-
pert’s opinion did not sufficiently fit the facts of the case. 
Even though the expert declared that the payment ar-
rangements in the note were similar in nature to a lease, 
he made the assertion without any supporting analysis. 
There was no effort by the expert to explain how a note 
involving a loan was sufficiently similar to a commercial 
real estate lease to warrant his extrapolation of concepts 
from such lease into the case. The court found that what-
ever similarity the expert perceived was not self- evident 
and thus the defendant had failed to demonstrate that 
the expert’s opinion fit the facts of the case.

Key Language
•	 “In	screening	a	proffered	expert	opinion,	one	aspect	

of relevance that must be examined is ‘fit,’ i.e., 
whether the opinion is ‘sufficiently tied to the facts of 
the case that it will aid the jury in resolving a factual 
dispute.’” Id.	at	*6	(citing	United States v. Downing, 
753 F.2d 1224, 1242 (3d Cir. 1985)).

•	 “In	this	case,	iGames	rightly	denies	that	[the	
ex	pert]’s	opinion	sufficiently	fits	the	facts.	[The	
expert]’s	report	declares	that	the	payment	arrange-
ments called for by the Note are similar in nature to 
a lease. That assertion is made without any support-
ing	analysis.	[The	expert]	does	observe	that	in	leases,	
the monthly rent is payable on the first day of the 
month with payment of the additional percentage 
rent dues as soon as the information to calculate the 
percentage rent becomes available. But there is no 
effort	by	[the	expert]	to	explain	how	a	note	involv-
ing	a	loan	incident	to	the	acquisition	of	a	fee-for-
cash business is sufficiently like a commercial real 
estate lease to warrant his importing concepts from 
such	leases	into	this	case.	Whatever	similarity	[the	
expert]	perceives	is	not	self-	evident.	Thus,	[Plaintiffs]	
have	failed	to	demonstrate	that	[the	expert]’s	opin-
ion on this point fits the facts of this case.” Id.	at	*7	
(internal	quotation	marks	omitted).

Galentine v. The Estate of Stekervetz
273 F. Supp. 2d 538 (D. Del. 2003)

Factual Summary
Plaintiff, boat owner, commenced an action against 
defendant (estate of the deceased) alleging negli-
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gence and claiming property damage arising from a 
fire that destroyed the plaintiff’s boat and in which the 
deceased died. Plaintiff and the deceased owned boats 
that were moored in adjacent slips at a marina. A fire 
broke out on deceased’s boat and ultimately spread to 
the	plaintiff’s	boat	destroying	it.	In	this	case,	although	
it was disputed whether the expert offered an ultimate 
opinion as to the cause and origin of the fire, his opin-
ion regarding where he found electrical activity on the 
wiring in the deceased boat was relevant to the factual 
disputes in the case, i.e., the cause of the fire. Given the 
expert’s electrical experience and his inspection of the 
boat on the morning of the fire, the court concluded 
that the proffered testimony was reliable and would 
assist the trier of fact.

Key Language
•	 Rule	702	provides	“three	distinct	substantive	restric-

tions	on	the	admission	of	expert	testimony:	qualifi-
cations, reliability and fit.” 273 F. Supp. 2d at 541.

•	 The	final	prong	of	Rule	702	requires	that	the	expert	
testimony “fit” by assisting the trier of fact. Id.

•	 Admissibility	under	the	“fit”	analysis	depends	in	
part on the proffered connection between the test 
result to be offered and the particular factual dis-
putes of the case. 273 F. Supp. 2d at 542.

Nicholas v. Wyndham Int’l Inc.
2005 U.S. Dist. LEXIS 7516 (D. V.I. Apr. 25, 2005), 
appeal dismissed, 149 F. App’x (3d Cir. 2005)

Factual Summary
The	plaintiffs	in	this	case	vacationed	at	the	Wyndham	
Sugar Bay resort hotel on St. Thomas where they alleged 
that, during their visit, one of the defendant- employees 
sexually molested their minor daughter. The plaintiffs 
brought suit for negligent hiring, retaining, and super-
vising	of	the	employee.	In	support	of	their	claims,	the	
plaintiffs sought to rely on the testimony of two expert 
witnesses. The first expert was offered to opine on the 
inadequacies	of	the	defendant’s	hiring,	training,	and	
supervision policies. The court, however, noted that the 
first expert’s report had very little to do with his train-
ing or experience profiling child molesters. The report 
stated	that	the	defendants	did	not	adequately	screen	
the defendant- employee’s application, did not properly 
train their employees to recognize traits of child molest-
ers,	and	failed	to	adequately	supervise	the	defendant-	
employee. The court noted that the report was void of 
any reference to methods or procedures upon which his 
expert opinion was based. The court found that the first 
expert’s proffered testimony was fundamentally un-

sound because it would not assist the trier of fact and it 
suffered from a elemental disconnect between his ex-
periences	as	an	FBI	agent	specializing	in	the	field	of	
child molester profiling and his opinions on the proce-
dures hotels should employ in screening job applicants 
and supervising employees. The second expert was of-
fered to opine on the area of security, specifically as it 
related	to	childcare	facilities.	In	support	of	the	second	
expert’s	qualifications,	the	plaintiff	highlighted	the	ex-
pert’s work in the security business. Nonetheless, there 
was no evidence that any of the second expert’s experi-
ences related to childcare facilities. The court held that 
the	second	expert	also	failed	to	meet	the	fit	requirement	
because the knowledge that he had accumulated re-
garding security issues would not assist the trier in fact 
in determining the proper standards for hiring and su-
pervising employees in the hotel industry.

Key Language
•	 “The	Court	of	Appeals	for	the	Third	Circuit,	inter-

preting	Rule	702,	Daubert, and Kumho Tire, has held 
that proposed expert witnesses must meet three 
requirements:	‘qualification,	reliability,	and	fit.’”	
2005	U.S.	Dist.	LEXIS	7516,	at	*4.

•	 “As	to	the	‘fit’	requirement,	the	Third	Circuit	has	
stated that ‘the expert’s testimony must be relevant 
for the purposes of the case and must assist the trier 
of fact.’” Id.	at	*5.

•	 “Importantly,	Lanning’s	expert	report	has	very	little	
to do with his training or experience profiling child 
molesters.” Id.	at	*6.

•	 “However,	Lanning’s	proferred	[sic]	testimony	is	fun-
damentally unsound as it suffers from an elemental 
disconnect	between	his	experience	as	an	FBI	agent	
specializing in the field of child molester profiling 
and his opinions on the procedures hotels should 
employ in screening job applicants and supervising 
employees.” Id.	at	*7.

•	 “Plaintiffs	have	also	failed	to	meet	the	‘fit’	require-
ment. The specialized knowledge that Lanning gained 
at	the	FBI	while	working	on	child	victimization	cases	
will not assist the trier of fact in determining the 
proper standards for screening and supervising em-
ployees in the hotel industry.” Id.	at	*8.

•	 “In	sum,	while	Watson’s	experience	as	a	security	
guard and in various other security- related positions 
may allow him to speak about the hotel’s security 
measures	in	general,	it	does	not	constitute	the	requi-
site ‘specialized expertise’ to opine on employee hir-
ing and supervision practice in the hotel industry.” 
Id.	at	*12.
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•	 “Finally,	Plaintiffs	have	also	failed	to	satisfy	the	‘fit’	
requirement.	The	knowledge	that	Watson	accumu-
lated regarding security issues simply will not assist 
the trier of fact in determining the proper standards 
for hiring and supervising employees in the hotel 
industry.” Id.	at	*12.

Fourth Circuit

United States v. Fitzgerald
80 F. App’x 857 (4th Cir. 2003)

Factual Summary
The	defendant,	an	instructor	for	junior	ROTC	
(“JROTC”),	was	charged	with	abusive	sexual	con-
tact with minors. The government sought to enlist an 
expert to testify about the patterns of typical child 
molesters	and	other	female	JROTC	students	to	provide	
lay testimony about the defendant’s prior conduct. The 
district court excluded the expert testimony and held 
that the expert’s opinions were unreliable and irrel-
evant. The Fourth Circuit affirmed and held that the 
expert’s proposed testimony failed to satisfy the “fit” 
prong of the Daubert analysis because it would not be 
helpful to the jury. According to the court, an average 
juror could figure out from the testimony of lay wit-
nesses whether a comment or touch was innocent or 
constituted evidence of sexual abuse.

Key Language
•	 “Expert	testimony	is	admissible	if	it	is	reliable	and	

will assist the trier of fact to understand the evidence 
or	to	determine	a	fact	in	issue.	Fed.	R.	Evid.	702.”	Id. 
at 861.

•	 “The	district	court	also	concluded	that	[the	expert’s]	
testimony would not be helpful to the trier of fact. See 
Fed.	R.	Evid.	702….	[T]he	basic	question	in	this	case	
is whether the defendant’s comments and conduct 
amount to abusive sexual contact with minors. This 
appears	to	be	a	question	that	an	average	juror	can	de-
cide without the assistance of expert testimony about 
the methodology of child molesters. An average ju-
ror, in other words, can figure out from the testimony 
of lay witnesses whether a comment or touch is inno-
cent or evidence of sexual abuse.” Id. at 862.

Garlinger v. Hardee’s Food Sys., Inc.
16 F. App’x 232 (4th Cir. 2001)

Factual Summary
Plaintiff suffered second- degree burns on her thigh 
when an employee of defendant Hardee’s dropped hot 

coffee on her lap. Plaintiff appeals the district court’s 
ruling to exclude the testimony of plaintiff’s biomedi-
cal engineering expert who was to testify that the cof-
fee was too hot for human consumption. The district 
court excluded the testimony, finding that it was not 
helpful to the trier of fact. The Fourth Circuit affirmed.

Key Language
•	 Relevancy	prong	of	Daubert	“requires	the	district	

court to determine whether the testimony ‘fits’ the 
instant case; not all reliable expert testimony is rele-
vant expert testimony.” 16 F. App’x at 235.

•	 Despite	the	fact	that	the	expert’s	“testimony	about	
the	effects	of	hot	liquids	on	human	skin	may	have	
scientific validity in some contexts, it does not ‘fit’ 
this case.” 16 F. App’x at 236.

•	 Daubert	“requires	a	valid	scientific	connection	
between the expert’s testimony and the pertinent 
inquiry…	[expert’s]	testimony	on	the	risks	associ-
ated with serving coffee at a temperature of 180 or 
190 degrees, without any information on the feasi-
bility or costs of lowering the serving temperature 
does not aid the trier of fact in determining whether 
it was unreasonably dangerous of Hardee’s to serve 
coffee at the higher temperature.” Id.

McCallum v. United States
2005 U.S Dist. LEXIS 7998 (E.D. Va. May 3, 2005)

Factual Summary
The plaintiff- parents filed suit against the United States 
alleging that their son suffered from a permanent sei-
zure disorder after a certified pest control applicator 
employed by the Army sprayed the interior of the par-
ents’ residence with the pesticide Safrotin. The govern-
ment filed a motion in limine to exclude the parents’ 
experts.	In	particular,	the	government	sought	to	ex-
clude Dr. Zimmerman, who opined that the boy’s sei-
zure was a result of poisoning rather than a preexisting 
medical condition. The court disagreed and found the 
expert’s opinions were reliable and relevant because the 
opinions, and the methodology upon which those opin-
ions were based, “fit” the facts of the case.

Key Language
•	 “Pursuant	to	Federal	Rule	of	Evidence	702,	district	

judges act as gatekeepers to ‘ensure that any and all 
scientific testimony is… not only relevant, but reli-
able.’ Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 
579, 588, 125 L. Ed. 2d 469, 113 S. Ct. 2786 (1993). 
Expert	opinion	testimony	is	admissible	under	Rule	
702 if it ‘concerns (1) scientific, technical, or other 
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specialized knowledge that (2) will aid the jury or 
other trier of fact to understand or resolve a fact at 
issue.’ Westberry v. Gislaved Gummi AB, 178 F.3d 
257, 260 (4th Cir. 1999). Therefore, in assessing the 
admissibility of expert testimony, the court must 
conduct a two-part analysis. Id. First, it is necessary 
to determine whether the reasoning and/or meth-
odology underlying the expert’s opinion is sup-
ported	by	an	adequate	scientific	foundation—in	
other words, that it is reliable. Id. Second, if an ade-
quate	foundation	exists,	it	is	necessary	to	determine	
whether the opinion is relevant. Id.” Id.	at	*5.

•	 “Also,	it	is	necessary	to	consider	the	so-called	‘fit’	
of	the	expert	evidence	to	the	specific	case.	In	other	
words, the Court must assure that the expert evi-
dence is tethered to the facts of the case so that it will 
actually assist the jury in discharging its fact find-
ing duty. ‘Fit,’ an aspect of relevance, is a means of 
connecting the scientific principles to the facts of the 
case at hand.” Id.	at	*6.

•	 “Dr.	Zimmerman’s	opinion	is	derived	from	a	reliable	
differential diagnosis. Dr. Zimmerman fully con-
sidered the medical evidence that the United States 
argues points to a preexisting seizure disorder. Dr. 
Zimmerman	had	an	adequate	medical	basis	for	his	
opinion on Safrotin poisoning and fully discussed 
why the medical evidence supported that opinion. 
Further, his scientific testimony also ‘fits’ the facts of 
this case.” Id.	at	*23.

Jeong v. Honda Motor Co.
1998 U.S. Dist. LEXIS 8124 (W.D. Va. Apr. 22, 1998)

Factual Summary
Plaintiff suffered injuries in an automobile accident 
after the roof of his Honda Accord crushed in as a 
result of the roll-over. Plaintiff’s expert relied upon a 
spit test, which the court deemed as flawed because 
“[t]he	spit	test	does	not	measure	rollover	accidents	and	
therefore cannot provide a ‘fit’ between rollover acci-
dents	and	head	injury	as	required	by	Daubert.” Thus, 
the district court granted in part and denied in part 
Defendant’s motion for summary judgment holding 
that plaintiff had failed to meet his burden on the strict 
liability and failure to warn claims.

Key Language
•	 The	plaintiff	could	not	offer	a	scientific	paper	into	

evidence because “this paper does not fit the facts of 
the plaintiff’s case because the amount of roof defor-
mation in his case was only 5 inches” rather than the 

7–12	inches	presented	in	the	paper.	1998	U.S.	Dist.	
LEXIS	8124	at	*18.

Cavallo v. Star Enter.
892 F. Supp. 756 (E.D. Va. 1995)

Factual Summary
Plaintiff claimed sinus injuries as a result of exposure 
to jet fuel that was spilled by Defendant Star Enter-
prise. Star filed a motion in limine to exclude the tes-
timony of several of plaintiff’s experts regarding 
causation. The district court granted Star’s motion in 
limine, holding that plaintiff’s expert’s causation opin-
ions were not reliable.

Key Language
•	 The	fit	prong	“focuses	on	the	relevance	of	the	prof-

fered opinion to an issue in the case.” 892 F. Supp. at 
761.

•	 The	“distinction	between	‘scientific	validity’	and	
‘fit’ is not always clear… there may be a lack of ‘fit’ 
between the tested theories relied upon and the ulti-
mate conclusion reached.” Id.

•	 The	expert’s	testimony	is	not	admissible	because	
“there is a lack of ‘fit’ between the studies relied upon 
and the conclusions reached.” 892 F. Supp. at 762.

United States v. Thomas
2006 WL 140558 (D. Md. Jan. 13, 2006)

Factual Summary
The defendant was charged with sexual exploitation of 
a child and the receipt and possession of child pornog-
raphy. The government moved for his pretrial detention 
on the grounds that the charged offenses were crimes of 
violence, and that no conditions of release could reason-
ably assure the safety of the community. The govern-
ment’s expert witness opined that the defendant showed 
characteristics of recidivism and therefore should be 
detained. One basis for the expert’s opinion was a study 
of inmates in a Sex Offender Treatment Program at the 
Federal	Correctional	Institution	in	Butner,	North	Car-
olina (the “Hernandez study”). The primary objective 
of this study was to “examine the incidence of sexual 
offending involving contact crimes (e.g., child sexual 
abuse, rape) of program participants, including those 
inmates convicted of non- contact sexual offenses (e.g., 
possession	of	child	pornography).”	When	questioned	
by the court regarding the basis for his risk assessment 
as to this defendant, the expert was unable to explain 
how	his	methods	or	techniques	applied,	had	been	error-	
checked, or peer reviewed for accuracy and reliability.
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Key Language
•	 “In	his	testimony,	[the	expert]	referred	to	and	relied	

on	the	Hernandez	study	for	his	view	on	[defendant’s]	
recidivism…. The Hernandez Study is so dissimi-
lar to the instant facts that it did not ‘fit’ the pur-
pose	for	which	it	was	used	by	[the	expert].	See United 
States v. Horn, 185 F. Supp. 2d 530, 553 (D. Md. 2002) 
(explaining that factors establishing reliability and 
relevance must ‘fit’ the case at issue and that care-
ful examination can ‘expose evidentiary weaknesses 
that	otherwise	would	be	overlooked’).”	2006	WL	
140558	at	*21.

Newman v. Motorola, Inc.
218 F. Supp. 2d 769 (D. Md. 2002)

Factual Summary
Plaintiffs, an individual and his wife, sued Defendant 
Motorola alleging that his use of a wireless handheld 
telephone manufactured by Motorola caused his brain 
cancer. Plaintiffs sought to prove general and specific 
causation through expert testimony, i.e., can the use of 
wireless handheld telephones cause brain cancer, and 
did the use of the Motorola phone cause the individual 
Plaintiff’s cancer. Plaintiff offered the testimony of Dr. 
Lai, who conducted studies in which he exposed rats to 
radiofrequency	radiation	(“RFR”)	at	2450	megahertz,	
then anesthetized and decapitated them, and found 
an increased amount of DNA single strand and dou-
ble strand breaks. Motorola sought the preclude Lai’s 
testimony on the ground that his opinions did not sat-
isfy	the	requirements	for	the	admission	of	expert	testi-
mony, including the “fit” prong of the Daubert analysis. 
The United States District Court for the District of 
Maryland agreed and excluded Lai from testifying as 
an	expert	under	Fed.	R.	Evid.	702.

Key Language
•	 “In	essence,	the	trial	court	must	perform	a	two-

pronged analysis in order to satisfy its gate- keeping 
function.	The	first	question	is	whether	proffered	
scientific evidence is valid and reliable. The sec-
ond	question	is	whether	it	will	help	the	trier	of	fact,	
which	is	generally	a	question	of	relevance,	or	‘fit:’	
assuming the evidence is reliable, does it apply to the 
facts of the individual case under consideration.” 218 
F. Supp. 2d at 772.

•	 “The	most	substantial	problem	with	the	Lai	studies,	
which were published in peer- reviewed journals, is 
one of relevance or ‘fit.’ They were conducted at 2450 
megahertz,	a	significantly	higher	frequency	than	
the	range	at	issue	in	this	case.	[The	individual	Plain-

tiff’s]	cell	phone	frequency	ranged	from	824	to	848	
megahertz; American cell phones generally are at 835 
megahertz; European cell phones are at 900 mega-
hertz. Dr. Lai himself participated in an unpublished 
1999	Wireless	Telephone	Research	study	involving	ex-
posure of rats using an analog signal at 837 megahertz 
directly to the head which showed no positive result 
for rat brain DNA damage.” 218 F. Supp. 2d at 781.

Higgins v. Diversey Corp.
998 F. Supp. 598 (D. Md. 1997)

Factual Summary
Plaintiff suffered permanent lung damage after being 
enveloped in a mushroom cloud of bleach dust man-
ufactured by defendant Diversey at work. Diversey 
filed a motion to exclude expert testimony on the 
causal relationship between the inhalation of chlorine 
and respiratory damage. The district court granted 
Diversey’s motion to exclude the testimony, holding 
that	Plaintiff	through	his	experts	has	“been	unable:	
(1) to establish the amount of powder absorbed by 
his	body,	(2) to	establish	the	dose	required	(‘dose-	
response’) to cause his harm, and (3) to exclude other 
possible causes of his illness.”

Key Language
•	 The	analysis	of	whether	testimony	will	assist	the	trier	

of fact “focuses on ‘fit’—whether the testimony is rel-
evant to an issue in the case.” 998 F. Supp. at 602.

Smith v. Wyeth-Ayerst Labs. Co.
278 F. Supp. 2d 684 (W.D. N.C. 2003)

Factual Summary
Plaintiff sued Defendant pharmaceutical company 
alleging that her use of fen-phen caused her to develop 
Primary Pulmonary Hypertension. Plaintiff sought 
to introduce an epidemiological study through expert 
testimony that found that use of appetite- suppressant 
drugs, regardless of duration of exposure and/or onset 
of symptoms, results in an increased risk of Primary 
Pulmonary Hypertension. Defendant sought to pre-
clude the admission of this evidence because it alleg-
edly did not “fit” with the facts of the case. The United 
States	District	Court	for	the	Western	District	of	North	
Carolina disagreed.

Key Language
•	 “Epidemiological	data	is	admissible	evidence	on	the	

issue of causation. However, the epidemiological data 
cannot support an inference that a suspected risk 
factor	caused	an	injury	unless:	(i) the	analysis	of	the	
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data is statistically significant under scientifically 
accepted statistical norms; (ii) the statistical relation-
ship is sufficiently strong to support a ‘more likely 
than not’ inference; and (iii) the data being relied 
upon ‘fits’ the facts of the plaintiff’s individual case.” 
278 F. Supp. 2d at 691.

•	 “Despite	its	inability	to	squarely	address	the	latency	
issue	presented	in	this	case,	the	[epidemiologi-
cal	study]	provides	reliable,	scientific	evidence	to	
support Plaintiff’s theory of causation. This is true 
despite the parties’ agreement that the specific sub-
set of analysis or study that would neatly ‘fit’ with 
the	facts	of	this	case	has	not	been	done.	In	other	
words, there is no epidemiological data explaining 
what associated risk develops for users of fen-phen 
who took the diet drug for longer than 3 months and 
did not display symptoms within twelve (12) months 
of	their	last	use.	However,	that	is	not	to	say	the	[epi-
demiological	study]	is	not	relevant,	or	does	not	‘fit.’”	
278 F. Supp. 2d at 694.

•	 “In	a	toxic	substance	case	in	which	cause	in	fact	is	
disputed, an epidemiologic study of the same agent 
to which the plaintiff was exposed that examined the 
association with the same disease from which the 
plaintiff suffers would undoubtedly have sufficient 
‘fit’ to be a part of the basis of an expert’s opinion.” 
278 F. Supp. 2d at 694.

Fifth Circuit

Knight v. Kirby Inland Marine
482 F.3d 347 (5th Cir. 2007)

Factual Summary
Plaintiffs, who were previously employed by defendant, 
allege that on-the-job exposure to various chemicals, 
including benzene, caused them to develop cancer. The 
district court excluded expert testimony for plaintiffs 
by an epidemiologist on the basis that the studies he 
presented failed to show benzene as a cause of cancer. 
The district court later granted summary judgment for 
the defendants. Plaintiffs appealed both the summary 
judgment and the exclusion of the expert testimony. 
The trials court’s judgment was affirmed.

Key Language
•	 The	Daubert	standard	requires	testimony	to	be	both	

reliable and relevant, and “relevance depends upon 
whether that reasoning or methodology properly can 
be	applied	to	the	facts	in	issue.”	(internal	quotation	
omitted). 482 F.3d 347 at 352.

•	 Expert’s	fifty	proffered	studies	did	not	provide	an	
“adequate	basis	for	the	opinion	that	the	types	of	
chemicals appellants were exposed to can cause their 
particular injuries in the general population.” 482 
F.3d 347 at 355.

•	 The	studies	supplied	by	the	plaintiff’s	expert	“failed	
to provide a ‘relevant’ link with the facts at issue”, 
because of this “his expert opinion was not based on 
‘good grounds,’” and was properly excluded by the 
trial court. 482 F.3d 347 at 355.

El Aguila Food Prods., Inc. v. Gruma Corp.
131 F. App’x 450 (5th Cir. 2005)

Factual Summary
In	this	antitrust	suit,	the	plaintiff	challenged	the	pro-
priety of the defendant’s anticompetitive conduct in 
the marketplace for the retail sale of tortillas. The 
issue before the trial court was whether the defendant 
had created or attempted to create a monopoly in this 
marketplace through the use of Customer Marketing 
Agreements (“CMA Agreements”). The plaintiff sought 
to prove antitrust damage through the testimony of its 
marketing expert, Dr. Gregory Gundlach. The defen-
dant challenged the admissibility of Dr. Gundlach’s 
opinions	under	Fed.	R.	Evid.	702	because	Gundlach	
relied on unsupported assumptions concerning the 
defendant’s CMA Agreements with retailers rather 
than the actual documents. The district court agreed 
and struck the plaintiff’s designation of Gundlach as an 
expert witness. The circuit court affirmed and upheld 
the exclusion of Gundlach as an expert witness.

Key Language
•	 The	district	court	excluded	Gundlach’s	testimony	

“because his opinions amounted to abstract con-
clusions	not	adequately	grounded	in	the	facts	of	the	
case” and this holding was not an abuse of discre-
tion. 131 F. App’x at 454.

•	 The	record	shows	that	“Gundlach	did	not	exam-
ine sales data from retailers in the relevant markets 
to determine whether space allocation among the 
various brands was disproportionate to their sales, 
nor did he attempt to tie space allocation to retail-
ers with which Gruma had marketing agreements or 
paid	slotting	fees,	or	to	quantify	either	the	extent	of	
exclusivity Gruma allegedly obtained or the extent 
of market foreclosure allegedly caused by Gruma’s 
challenged conduct.” 131 F. App’x at 454.

El Aguila Food Prods., Inc. v. Gruma Corp.
301 F. Supp. 2d 612 (S.D. Tex. 2003)
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Factual Summary
In	this	antitrust	suit,	Plaintiff	challenged	the	propri-
ety of Defendant’s competitive conduct in the market-
place for the retail sale of tortillas. At issue in the case 
was whether Defendant had created or attempted to 
create a monopoly in this marketplace through the use 
of Customer Marketing Agreements (“CMA Agree-
ments”). Plaintiff sought to prove antitrust damage 
through the testimony of its marketing expert, Dr. 
Gregory Gundlach. Defendant challenged the admis-
sibility	of	Dr.	Gundlach’s	opinions	under	Fed.	R.	Evid.	
702 because Gundlach relied on unsupported assump-
tions concerning Defendant’s CMA Agreements with 
retailers rather than the actual documents. The United 
States District Court for the Southern District of Texas 
agreed and struck Plaintiff’s designation of Gundlach 
as an expert witness.

Key Language
•	 “The	issue	of	relevancy	requires	the	Court	to	find	that	

the opinion offered ‘fits’ the facts that are presented to 
the	fact	finder.	In	other	words,	there	must	be	a	con-
nection between the expert’s opinion and the fact tes-
timony. However, a difference of opinion as to the 
nature of the ‘fit,’ or the inferences to be drawn from 
an application of the ‘fit,’ is not a basis to exclude an 
expert’s testimony.” 301 F. Supp. 2d at 619.

•	 “The	Court	concludes	and	HOLDS	that	Dr.	Gund-
lach’s testimony is inadmissible on several grounds. 
First and foremost, his opinion is not based on the 
facts of the case.” 301 F. Supp. 2d at 623.

•	 “[Gundlach’s]	opinion	seizes	on	the	abstract	and	is	
based on strong opinions that do not relate to market 
reality.	Herein	lies	a	credibility	gap.	Without	doubt,	
Dr. Gundlach is of the opinion that slotting fees per-
mit unfair competition in the tortilla markets. How-
ever, he never brings closure to the relationship 
between his opinion and the facts of the case. Thus, 
his testimony must be excluded.” 301 F. Supp. 2d at 
624.

Miller v. Burlington N. Santa Fe Ry. Co.
2001 WL 1326552 (N.D. Tex. Oct. 16, 2001)

Factual Summary
Plaintiff, a railroad engineer, suffered injuries from two 
collisions that occurred while at work for Burlington 
Northern. Burlington filed a motion to exclude the tes-
timony of plaintiff’s economic expert on the grounds 
that the computations were not relevant. The district 
court denied Burlington’s motion, holding that the 
proffered testimony met the fit prong of Daubert.

Key Language
•	 The	fit	prong	looks	at	“whether	the	proffered	expert	

testimony will assist the trier of fact in understand-
ing	or	determining	a	fact	in	issue.”	2001	WL	1326552	
at	*1.

•	 Plaintiff’s	expert	testimony	will	look	to	the	“math-
ematical differential between the amount of earn-
ings Plaintiff experienced in the past and reasonably 
could have anticipated in the future had he not been 
injured and those same past and future earnings he 
experienced and reasonably could anticipate earning 
in the future in his injured state” which fits the case 
at hand. Id.	at	*2.

Kirkland v. Marriott Int’l, Inc.
416 F. Supp. 2d 480 (E.D. La. 2006)

Factual Summary
The plaintiff hotel patrons suffered injuries when an el-
evator at the defendant Marriott’s hotel fell from the 
ninth floor to the basement. The plaintiffs’ suit alleged 
negligent maintenance of the elevator. The defendants 
filed a motion to exclude the testimony of the plain-
tiffs’ elevator safety expert on the grounds that the ex-
pert’s testimony would be unreliable and irrelevant. The 
court disagreed with the defendants’ argument that the 
expert’s deposition was so vague and non- committal 
as to his opinions regarding the likely cause of the acci-
dent that his testimony could not be helpful at trial. The 
court	found	that	the	expert	tried	to	answer	the	ques-
tions posed in the deposition and ultimately had an un-
equivocal	opinion	regarding	the	cause	of	the	accident.	
Moreover, the expert’s conclusions were based on his 
knowledge regarding incidents regarding other eleva-
tors. The district court denied the motion and permitted 
the expert to testify regarding causation of the accident.

Key Language
•	 The	court	“must	determine	whether	the	expert’s	rea-

soning or methodology ‘fits’ the facts of the case 
and whether it will thereby assist the trier of fact to 
understand the evidence, in other words, whether it 
is relevant.” 416 F. Supp. 2d at 483.

•	 The	expert’s	“reasoning	and	methodology	are	drawn	
from the facts of the case and his expertise gained 
from thirty years of testing, designing, and inspect-
ing elevators.” 416 F. Supp. 2d at 488.

Schurman v. Panola-Harrison Elec. Coop., Inc.
2006 U.S. Dist. LEXIS 36819 (W.D. La. June 6, 2006)
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Factual Summary
In	this	negligence	case,	the	plaintiff	disclosed	elec-
trical	engineering	expert	John	Loud	to	opine	on	
issues related to an electrocution incident and to 
assess whether the location of an electrical line vio-
lated accepted engineering standards or utility indus-
try standards. The defendant filed a motion seeking 
to exclude the expert’s testimony on the grounds that 
the	expert	was	unqualified,	and	that	his	opinions	were	
unreliable and irrelevant. The expert’s opinions relied 
in part on the applicable rules of the National Electric 
Safety Code (“NESC”). The expert admittedly did not 
know which edition of the NESC applied to the case. 
The court found, however, that the expert’s opinions 
illustrated the evolution of the NESC and the NESC’s 
historical approach to electrical line placement. After 
addressing	the	expert’s	qualifications	and	the	issue	of	
reliability, the court found that the expert’s testimony 
regarding causation and the applicable standards were 
relevant to the defendant’s alleged negligent conduct. 
The United States District Court denied the motion and 
refused to strike the expert.

Key Language
•	 “As	to	relevance,	the	Court	finds	that	Loud’s	testi-

mony is sufficiently tied to the facts of this case and 
that it will aid the jury in understanding and resolv-
ing the factual disputes in this case, such as deter-
mining the applicable duty/standard of care in this 
case.”	2006	U.S.	Dist.	LEXIS	36819,	at	*7.

•	 “Simply	put,	Loud’s	testimony	regarding	causa-
tion and NESC standards is relevant to the issue of 
[Defendant’s]	alleged	negligent	conduct.”	2006	U.S.	
Dist.	LEXIS	36819,	at	*7.

In re Vioxx Prods. Liab. Litig.
401 F. Supp. 2d 565 (E.D. La. 2005)

Factual Summary
In	this	multidistrict	product	liability	litigation	con-
cerning	the	Vioxx	arthritis	drug,	the	plaintiff	alleged	
that the drug was defective and caused her husband 
to suffer a heart attack that resulted in his death. The 
plaintiff sought to exclude numerous expert witnesses 
retained by the defendant, Merck & Co., including a 
gastroenterologist and a rheumatologist. The plaintiff 
claimed that the testimony of these experts was irrel-
evant because the decedent had not been treated by 
either a gastroenterologist or a rheumatologist and had 
not suffered from a gastrointestinal injury or arthritis. 
The court disagreed, finding that the decedent had suf-
fered from gastrointestinal side effects while taking the 

drug	prescribed	to	him	before	he	began	taking	Vioxx.	
In	addition,	the	decedent	had	complained	to	his	doctor	
about having arthritis- type pain. The court found both 
doctors’ testimony to be relevant and denied the plain-
tiff’s motion to exclude their testimony.

Key Language
•	 “Scientific	testimony	is	relevant	only	if	the	expert’s	

reasoning or methodology can be properly applied to 
the facts in issue, meaning that there is an appropri-
ate fit between the scientific testimony and the spe-
cific facts of the case.” 401 F. Supp. 2d at 573.

In re Propulsid Prods. Liab. Litig.
261 F. Supp. 2d 603 (E.D. La. 2003)

Factual Summary
Plaintiff brought this product liability action against 
Defendant pharmaceutical companies alleging that 
the companies’ medication, Propulsid, was defective 
because it caused her to have abnormal heart func-
tions. Plaintiff sought to prove causation by offer-
ing	the	expert	testimony	of	Drs.	William	E.	Shell	and	
Dwain Eckberg. Plaintiff’s experts both relied on a 
theory of biologic plausibility where they analyzed 
whether similar drugs have had the same effect as the 
Defendants’ drug. Defendants challenged the admissi-
bility of Plaintiff’s experts’ opinions, arguing that they 
failed to put forth reliable and relevant evidence that 
Propulsid caused Plaintiff’s abnormal heart functions. 
The United States District Court agreed and excluded 
Plaintiff’s	experts	under	Fed.	R.	Evid.	702.

Key Language
•	 “After	the	proponent	of	the	expert	testimony	has	car-

ried the burden of showing reliability, the party must 
also prove the expert opinions’ relevance. That is, 
that the experts’ opinions have a valid connection to 
the	pertinent	inquiry.”	261	F. Supp. 2d	at	606.

•	 “[Plaintiff’s	experts]	rely	on	the	theory	of	biologic	
plausibility to explain that it is possible for Propulsid 
to prolong the QT interval; however, they fail to show 
that Propulsid is so similar in chemical structure to 
those drugs as to produce the same result. Sound sci-
entific method does not support an extrapolation 
from one substance to another without some show-
ing of identity or at least close similarity. As one noted 
scholar	wrote:	‘Even	minor	changes	in	molecular	
structure can alter a substance’s effect. The metabolic 
process stands as an unknown intervening variable 
between the original chemical structure and the ad-
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verse effect. Thus, structure- activity data presents a 
problem of internal validity.’” 261 F. Supp. 2d at 616.

•	 “Drs.	Eckberg	and	Shell	have	left	too	great	a	gap	
in their theory of biologic plausibility to support 
their arguments. Such evidence is unreliable under 
Daubert.” 261 F. Supp. 2d at 616.

•	 “Daubert	requires	a	valid	connection	to	the	pertinent	
inquiry.	This	requires	the	plaintiff	to	show	not	only	
that Propulsid can cause a prolonged QT interval, 
but that it did cause a prolonged QT interval in her 
case.” 261 F. Supp. 2d at 617.

Verzwyvelt v. St. Paul Fire & Marine Ins. Co.
175 F. Supp. 2d 881 (W.D. La. 2001)

Factual Summary
Plaintiff died from a cardiac arrest brought on by 
severe food poisoning. Plaintiff’s estate claimed that 
plaintiff died from listeriosis after eating a meat prod-
uct	manufactured	by	Thorn	Apple	Valley,	Inc.	But	there	
was no physical evidence that plaintiff had actually 
ingested listeriosis mononcytogen. Defendant filed sev-
eral motions in limine to exclude the plaintiff’s expert 
testimony on the grounds that the testimony failed 
to establish a causal connection between plaintiff’s 
death and listeriosis even though it was undisputed 
defendant’s product had been recalled due to listeri-
osis mononcytogen contamination and the plaintiff’s 
symptoms were consistent with listeriosis. The district 
court granted the motion, holding that the absence of 
physical evidence precluded the testimony.

Key Language
•	 The	district	court	“while	acting	as	a	gatekeeper	for	

expert evidence, must evaluate whether there is an 
adequate	‘fit’	between	the	data	and	the	opinion	prof-
fered.” 175 F. Supp. 2d at 887.

•	 The	opinion	offered	by	plaintiff’s	expert	“which	relate	
to listeria infections as being the more probable than 
not	cause	of	[plaintiff’s]	death	or	concerning	any	un-
derlying hematological malignancy the decedent may 
have	suffered,	lack	the	adequate	‘fit’	specified	in	[an	
earlier	case]	and	attempts	to	bridge	too	wide	of	an	an-
alytical	gap	detailed	in	[an	earlier	case],	thereby	mak-
ing the proffered testimony inconsistent with this 
court’s gatekeeper role.” 175 F. Supp. 2d at 888.

Skipper v. Sears Roebuck & Co.
1996 U.S. Dist. LEXIS 20726 (W.D. La. June 13, 1996)

Factual Summary
Plaintiff suffered from a chronic pulmonary condition 

he claimed resulted from the carpet installed by De-
fendant Sears. Sears filed a motion in limine to exclude 
the testimony of plaintiff’s causation expert, which was 
based on tests conducted by the expert on unrelated car-
pet samples. The district court ruled in favor of Sears, 
holding that the plaintiff’s expert’s tests on different 
samples could not establish the necessary medical link 
between the subject carpet and the plaintiff’s illness.

Key Language
•	 While	plaintiff’s	expert’s	test	may	have	been	valid,	

“the nature of the carpet sample does not fit the issue 
in this case, i.e., the nature of the carpet as manu-
factured and sold to the plaintiffs.” 1996 U.S. Dist. 
LEXIS	20726,	at	*37.

•	 The	court	may	have	reached	a	different	conclusion	
on the fit of the testimony had the expert “obtained 
for testing a piece of unpolluted carpet as opposed to 
the three-year-old sample” and had the methodology 
been	different.	1996	U.S.	Dist.	LEXIS	20726,	at	*39.

Sixth Circuit

United States v. Leblanc
45 F. App’x 393 (6th Cir. 2002)

Factual Summary
A jury convicted defendant of sexually assaulting his 
six-year-old step- daughter. Defendant appealed his 
conviction challenging, inter alia, the admission of his 
out-of-court statements and the exclusion of proffered 
expert testimony about the susceptibility of children 
to	coercive	or	suggestive	interviewing	techniques.	The	
court found that the defendant failed to demonstrate 
the “fit” between the expert’s proffered testimony and 
any fact at issue in this case. The court noted that at no 
time during the Daubert hearing did the expert point 
to a single instance in which the child was supposedly 
subjected	to	allegedly	coercive	or	suggestive	question-
ing	techniques.	The	court	found	that	the	defense	had	
every opportunity to cross- examine the police investi-
gator who initially interviewed the child, as well as the 
social worker who conducted her direct examination. 
In	addition,	although	the	expert	stated	that	he	also	
wished to provide testimony regarding the accuracy of 
an interviewer’s report of an interview with a child, the 
government did not introduce any evidence of inter-
views with the child through an interviewer- witness. 
Finally, it was clear from the child’s testimony at trial 
that she was able to recount what occurred on the eve-
ning	in	question	without	undue	prompting.
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Key Language
•	 The	question	of	relevance,	or	“fit”	is	a	preliminary	

question	for	the	trial	judge.	The	proponent	of	the	
expert testimony must establish its admissibility by 
a preponderance of proof. 45 F. App’x at 400.

•	 The	preliminary	showing	that	the	proffered	expert	
testimony is “sufficiently tied to the facts of the case 
that it will aid the jury in resolving a factual dispute,” 
is a necessary precondition to admissibility. Id.

Pride v. BIC Corp.
54 F. Supp. 2d 757 (E.D. Tenn. 1998), aff’d, 218 F.3d 
566 (6th Cir. 2000)

Factual Summary
Plaintiff sued defendant, claiming manufacturing 
and design defects in a butane lighter that resulted 
in the burning death of her husband. The trial court 
held expert testimony did not “fit” the facts of the case 
where the expert testified that that the fire was caused 
by a leak from a defective globe seal, and other testi-
mony established that prior to the fire the globe seal 
was not defective.

Key Language
•	 Plaintiff’s	experts’	conclusion	that	the	lighter	was	

the only source of ignition in the area and therefore 
that a defect in the lighter must have caused the fire 
did not “fit” the facts of the case “because the con-
clusion ignored other possible scenarios” (e.g., that 
plaintiff lit his cigarette or other item with a properly 
functioning lighter, put the lighter in his pocket, and 
that the fire started from this secondary source). 54 
F. Supp. 2d at 762.

United States v. Bonds
12 F.3d 540 (6th Cir. 1993)

Factual Summary
After being tried and convicted of conspiracy and fed-
eral firearm charges arising out of a shooting of some-
one mistakenly thought to be a rival gang member, 
defendant appealed claiming, inter alia, that the dis-
trict court erred in admitting expert testimony con-
cerning	DNA	evidence.	In	affirming	that	the	evidence	
was relevant, the circuit court stated that the defen-
dant’s DNA “matched at least to some extent the DNA 
found in the crime-scene sample,” which was clearly 
“relevant	to	whether	[the	defendant]	was	present	in	the	
victim’s van on the night of the murder.” Therefore, the 
circuit court affirmed the trial court’s decision that the 

DNA evidence was helpful to the jury in determining 
the defendant’s guilt.

Key Language
•	 The	trial	judge	must	find	that	scientific	testimony	is	

“not only relevant but reliable.” 12 F.3d at 555.
•	 The	“relevance”	requirement	stems	from	Rule	702’s	

requirement	that	the	testimony	“assist	the	trier	of	fact	
to understand the evidence or to determine a fact in 
issue.	Thus,	there	must	be	a	‘fit’	between	the	inquiry	
in the case and the testimony, and expert testimony 
that does not relate to any issue in the case is not rele-
vant and therefore not helpful.” 12 F.3d at 555.

•	 The	testimony	must	be	“sufficiently	tied	to	the	facts	
of the case that it will aid the jury in resolving a fac-
tual dispute.” 12 F.3d at 557.

Ellipsis, Inc. v. Color Works, Inc.
2006 U.S. Dist. LEXIS 26480 (W.D. Tenn. Jan. 25, 2006)

Factual Summary
The plaintiff marketed and sold replaceable camou-
flaged	face	plates	for	cellular	telephones.	In	February	
2001, the plaintiff hired the defendant to manufac-
ture its camouflaged face plates. The plaintiff later sued 
the defendant alleging fraud, violations of the Tennes-
see Consumer Protection Act, and tortious interfer-
ence with business relations for failure to produce the 
camouflaged	face	plates	in	the	quantities	sought	by	the	
plaintiff and failing to meet delivery deadlines. The 
plaintiff alleged that the defendant’s conduct caused 
it to lose significant profits for the years 2001 through 
2003. The defendant sought to exclude the plaintiff’s 
lost profit expert under Daubert because his testi-
mony	did	not	“fit”	the	facts	of	the	case.	In	particular,	
the defendant argued that the expert based his opinion 
concerning market projections on an entirely different 
type of consumable good, such as cereal, rather than 
upon “hard goods,” such as camouflaged face plates. 
The court disagreed and held that the defendant was 
making a distinction without a difference.

Key Language
•	 “Essentially,	Daubert and Kumho	require	a	two-step	

inquiry	that	involves	an	analysis	of	the	‘relevance	and	
the reliability’ of an expert’s opinion. Greenwell v. 
Boatwright, 184 F.3d 492, 496 (6th Cir. 1999). The rel-
evance	step	of	the	inquiry	is	designed	to	ensure	that	
‘there is a ‘fit’ between the testimony and the issue 
to be resolved by the trial.’ Id. (citing United States v. 
Bonds, 12 F.3d 540, 555 (6th Cir. 1993)). The reliabil-
ity step focuses on the ‘methodology and principles’ 
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that form the basis for the testimony. Id. A trial court 
must	inquire	as	to	whether	the	methodology	un-
derlying the proffered expert testimony is valid and 
whether the methodology may be properly applied to 
the facts at issue in a particular case.” Id.	at	*12.

•	 “The	court	is	not	convinced	that	the	disparity	
between market projections for consumable goods 
and market projections for hard goods is so great 
that a witness with extensive experience in one could 
not	qualify	as	an	expert	in	a	case	involving	the	other.	
Furthermore, the disparity that exists is not compa-
rable	to	the	cases	cited	by	[the	defendant],	where	an	
expert in bio- mechanics sought to render a medi-
cal opinion and a mechanical engineer sought to tes-
tify on car design. Therefore, the court finds Patzer 
qualified	to	testify	as	an	expert	on	the	marketability	
of goods because his expertise and experience suffi-
ciently ‘fit’ the facts of this case.” Id.	at	*16.

Johnson v. Manitowoc Boom Trucks, Inc.
406 F. Supp. 2d 852 (M.D. Tenn. 2005), aff’d by 484 
F.3d 426, 2007 U.S. App. LEXIS 9895

Factual Summary
The plaintiff was injured when a boom truck crane fell 
on top of him after one of the plaintiff’s co- workers 
began operating the crane without all four outrig-
gers extended. The plaintiff sued the defendant- 
manufacturer alleging that the crane was defective 
and/or unreasonably dangerous—both because of an 
unsafe	design	and	an	inadequate	warning.	The	man-
ufacturer moved to exclude testimony of the plain-
tiff’s expert and for summary judgment. The plaintiff’s 
expert was a mechanical engineer who testified that 
the crane should have had an “outrigger- boom inter-
lock system,” which would have prevented operation of 
the crane unless the outriggers are firmly extended on 
terrain. Although the court held that the expert’s tes-
timony “fit” with the facts of the case and was there-
fore relevant, the expert’s opinions were unreliable. The 
court excluded the plaintiff’s expert and granted the 
defendant’s motion for summary judgment.

Key Language
•	 “First,	the	proposed	expert	testimony	must	be	rel-

evant to the task at hand and there should exist a 
proper	‘fit’	between	the	inquiry	in	the	case	and	the	
testimony.	The	fit	requirement	directs	the	Court	to	
look	beyond	the	qualifications	of	a	witness	in	the	
abstract,	and	focus	on	whether	those	qualifications	
provide a foundation for a witness to answer a spe-
cific	question.	The	relevancy	requirement	stems	from	

the	mandate	of	Rule	702	that	the	testimony	should	
‘assist the trier of fact to understand the evidence or 
to determine a fact in issue.” Id. at 859.

W. Tenn. Chapter of Associated Builders 
& Contractors, Inc. v. City of Memphis
300 F. Supp. 2d 600 (W.D. Tenn. 2004)

Factual Summary
Plaintiffs, an organization whose members were busi-
nesses engaged in construction and a contractor who 
was denied a public contract, sued defendant city pur-
suant to 42 U.S.C.S. §§1981 and 1983 challenging the 
enactment	of	a	Minority/Women	Business	Enterprise	
(MWBE)	program	by	the	city.	The	MWBE	program	
required	the	city	to	award	a	certain	percentage	of	con-
struction contracts to businesses owned by African- 
Americans and women. According to Plaintiffs, the 
city’s disparity study did not meet the evidentiary stan-
dards	required	to	show	a	compelling	interest	for	the	
MWBE	program.	Plaintiffs	proffered	an	expert	for	the	
purposes	of	critiquing	the	city’s	disparity	study.	The	
city argued that the expert’s proposed testimony went 
beyond the bounds of his expertise and was unfairly 
prejudicial. The court held, inter alia, that the expert’s 
criticism of the disparity study would be valuable as 
the court decided whether the city’s disparity study 
disclosed	a	compelling	purpose	for	the	MWBE	pro-
gram and the city’s motion in limine was denied.

Key Language
•	 The	court	is	to	examine	“not	the	qualifications	of	a	

witness	in	the	abstract,	but	whether	those	qualifica-
tions provide a foundation for a witness to answer a 
specific	question.”	Id.

•	 The	trial	court	must	determine	whether	an	expert’s	
training	and	qualifications	relate	to	the	subject	mat-
ter of his proposed testimony, and whether the testi-
mony will be helpful to the trier of fact. Id.

Stotts v. Heckler & Koch
299 F. Supp. 2d 814 (W.D. Tenn. 2004)

Factual Summary
Plaintiffs brought products liability claims related to 
injuries sustained by Plaintiff police officer when a 
gun that he was cleaning discharged, causing a bul-
let to pass through his right eye and brain. He hired 
an expert to determine the existence of any defects or 
malfunctions of the firearm that could have caused the 
gun to fire unintentionally. Defendant argued that the 
expert’s use of a guided fall test, rather than a free fall 
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test, caused his opinion not to “fit” the facts of the case. 
The Court determined that an assessment of the gun’s 
ability to drop-fire helps the fact-finder establish causa-
tion and therefore “fit.” Plaintiff also challenged Defen-
dant’s expert on the drop-fire issue. The Court allowed 
his opinions concerning the ability of the gun to fire 
when dropped and to recycle after an impact dis-
charge, because they went directly to disputed issues 
of fact in this case—specifically how the gun fired the 
shot that injured Plaintiff and how a live round ended 
up in the chamber after the shooting. The court found 
that the defense expert applied his theories directly to 
undisputed facts in the case in order to arrive at his 
opinions, rendering them admissible.

Key Language
•	 “Fit”	of	an	expert’s	opinion	goes	to	the	question	of	

helpfulness to the trier of fact. 299 F. Supp. 2d at 829.

Downs v. Perstorp Components, Inc.
126 F. Supp. 2d 1090 (E.D. Tenn. 1999)

Factual Summary
Plaintiffs claimed that a single skin contact and inhala-
tion	exposure	to	defendant’s	product,	Rubiflex,	caused	
severe facial pain, sensory abnormalities, visual field 
losses, impaired balance, slowed reaction time, and 
recall- memory impairment. Plaintiffs’ expert diag-
nosed plaintiff with, among other things, chemical 
encephalopathy. The district court excluded plaintiff’s 
causation expert because plaintiffs’ expert had no idea 
of the dose of the chemical received by the plaintiff and 
had no idea whether the dose was of sufficient magni-
tude to cause injury. Thus, plaintiffs’ causation expert’s 
methodology did not “fit” the facts of the case.

Key Language
•	 Daubert’s	relevance	requirement	directs	that	there	

be a “fit” between the testimony and the issue to be 
resolved at trial. 126 F. Supp. 2d at 1117.

•	 One	of	the	factors	cutting	against	admissibility	was	
that the expert had “insufficient information about 
the case.” 126 F. Supp. 2d at 1126.

•	 “[R]elying	upon	proper	methodology	but	failing	
to connect it with the facts of the case” relates to 
Daubert’s	“fit”	requirement.	126	F. Supp. 2d	at	1126.

United States v. Burton
1998 U.S. Dist. LEXIS 18730 (E.D. Tenn. Oct. 8, 1998)

Factual Summary
Defendant was charged with, among other things, con-
spiracy to distribute and possess with intent to distrib-

ute various controlled substances and armed robbery. 
Defendant objected to a pretrial photographic line-up 
as being overly suggestive in that his photograph was 
the only color photograph in the array. Defendant’s 
expert proposed to testify that psychological research 
shows that a wrong choice in a photographic line-
up will carry over and influence later identifications. 
The district court found that this testimony “fit” the 
facts of the case based on defendant’s argument that 
his color picture was improperly placed in the photo-
graphic line-up. Defendant was allowed to offer expert 
testimony that the suggestiveness of a pretrial proce-
dure may further taint later identifications by the eye-
witnesses of the individual identified from the earlier 
photographic and actual lineups.

Key Language
•	 The	“fit”	requirement	of	Daubert is “not intended to 

limit all applications of scientific theories to the data 
which	produced	them.	In	some	situations,	a	princi-
ple is helpful even if there is not a study directly on 
point.”	1998	U.S.	Dist.	LEXIS	18730,	at	*25.

Whirlpool Props, Inc. v. LG Elecs. U.S.A., Inc.
2006 U.S. Dist. LEXIS 1378 (W.D. Mich. Jan. 10, 2006)

Factual Summary
The plaintiffs filed suit for trademark infringement 
and	false	designation	of	origin	and	sought	equita-
ble relief in the form of an injunction and disgorge-
ment of the defendants’ profits. The plaintiffs filed a 
motion in limine to exclude the testimony of one of the 
defendants’ survey experts. The plaintiffs argued that 
the expert’s testimony was based upon a flawed sur-
vey of consumer purchasers which did not “fit” with 
the facts of the case. The court found that the expert’s 
anticipated testimony and his survey were relevant to 
the issues of likelihood of confusion and fair use, and 
would have assisted the trier of fact. The court also 
held that the plaintiffs’ attack on the survey went to the 
weight of the survey rather than its admissibility.

Key Language
•	 “Survey	evidence	is	frequently	utilized	in	trade-

mark	litigation.	The	Federal	Judicial	Center’s	Refer-
ence	Guide	on	Survey	Research	describes	the	use	of	
surveys in the trademark infringement as ‘routine.’ 
Admissibility	is	dependent	on	the	qualifications	of	
the witness, the helpfulness of the testimony to the 
trier of fact, and the reliability and fit of the testi-
mony. ‘The reliability and “fit” of the survey witness’s 
testimony, in turn, depend on the reliability and 
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trustworthiness	of	the	survey	itself.’	4	Weinstein’s	
Federal	Evidence	§702.06[3]	at	702–136,	137.	Meth-
odological deficiencies in a survey generally relate to 
the weight to be given the survey’s conclusions rather 
than to its admissibility.” Id.	at	*8.

St.-Gobain Corp. v. Gemtron Corp.
2005 U.S. Dist. LEXIS 26319 (W.D. Mich. Oct. 24, 2005)

Factual Summary
The plaintiff- company brought an action against the 
defendant- patent holder in which it sought a declar-
atory judgment that it did not infringe two patents 
owned by the patent holder. The patent holder asserted 
counterclaims of patent infringement. The patents were 
directed to refrigerator shelving composed of a frame 
made of molded synthetic material enclosing a snap-
in	glass	panel.	A	central	question	in	the	patent	anal-
ysis was the resiliency of the frame material and the 
method of snapping or inserting the glass shelves into 
the frame. Both parties moved for summary judg-
ment and relied heavily upon expert testimony. The 
court denied the motions and found that neither the 
plaintiff’s nor defense experts had provided suffi-
cient supporting facts substantiating their conclusions 
regarding the degree of resilience of the shelves. There-
fore, the expert opinions were not “helpful” and did 
not “fit” with the facts of the case.

Key Language
•	 “Rule	702	obligates	the	court	to	ensure	that	any	and	

all scientific testimony or evidence is both reliable and 
relevant.	This	‘gatekeeping’	role	requires	the	court	to	
evaluate the relevance and reliability of all expert tes-
timony, whether based on scientific, technical, or 
other specialized knowledge. Here, the court is con-
cerned both with reliability and relevance, and, spe-
cifically, ‘fit’ or ‘helpfulness.’ See Daubert (‘Fit’ is not 
always obvious, and scientific validity for one pur-
pose is not necessarily scientific validity for other, un-
related	purposes….	‘Rule	702’s	“helpfulness”	standard	
requires	a	valid	scientific	connection	to	the	pertinent	
inquiry	as	a	precondition	to	admissibility’).”	Id.	at	*19.

Kurncz v. Honda N. Am.
166 F.R.D. 386 (W.D. Mich. 1996)

Factual Summary
While	riding	a	Honda	three-wheeled	recreational	vehi-
cle, plaintiff had an accident, sustained injuries, and 
claimed that, due to his injuries, he has been denied 
the	enjoyment	of	life.	In	support	of	his	position,	plain-

tiff sought to present expert testimony relating to 
statistical evaluations of hedonic loss, using a “willing-
ness to pay” model. The district court excluded plain-
tiff’s expert testimony, noting that although the use of 
a statistical person is not necessarily inappropriate, it 
did not assist the trier of fact in these circumstances.

Key Language
•	 The	second	step	in	a	Daubert	analysis	requires	a	

determination of whether the expert testimony is 
“relevant, i.e.,	does	it	fit	the	case?”	166	F.R.D.	at	388.

•	 Whether	the	evidence	is	“relevant	refers	to	whether	
or not the evidence will assist the jury in determin-
ing	the	existence	of	any	fact	of	consequence.”	166	
F.R.D.	at	388.

•	 Expert’s	method	“is	nothing	more	than	a	compila-
tion of lay responses. Giving the jury a number based 
on lay preferences in and of itself is no more helpful 
or appropriate than informing them of other jury ver-
dicts	or	of	the	gallery’s	preferences.”	166	F.R.D.	at	390.

Pomella v. Regency Coach Lines, Ltd.
899 F. Supp. 335 (E.D. Mich. 1995)

Factual Summary
Plaintiff sued defendants claiming negligence to recover 
for personal injuries stemming from a collision between 
the bus and a car in which plaintiff was a passenger. 
Plaintiff’s expert testimony, grounded in an assumption 
that the coefficient of friction on the interstate where 
the	accident	occurred	was	greater	than	or	equal	to	a	
value taken from a textbook’s table for the coefficient 
of friction for wet pavement, failed to pass the Daubert 
test. The expert testimony did not “fit” the facts of the 
case because the evidence established that the road con-
ditions at the time of the accident were not uniform and 
textbook’s values assumed uniform conditions.

Key Language
•	 To	be	admissible,	there	must	be	sufficient	“fit”	

between the facts of the case and the proffered tes-
timony	such	that	the	“testimony	assist[s]	the	trier	
of fact to understand the evidence or to determine a 
fact in issue.” 899 F. Supp. at 342.

•	 The	trial	judge	must	decide,	as	a	preliminary	matter,	
“whether expert testimony… is sufficiently tied to 
the facts of the case that it will aid the jury in resolv-
ing a factual dispute.” 899 F. Supp. at 342.

Botnick v. Zimmer, Inc.
484 F. Supp. 2d 715 (N.D. Ohio 2007)
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Factual Summary
Plaintiffs brought a products liability action in state 
court against the manufacturer of a bone plate surgi-
cally applied to plaintiff’s fractured femur. The purpose 
of the bone plate device is to aid physicians in repairing 
long bone fractures, such as the one to the plaintiff’s fe-
mur. The bone plate serves a temporary purpose, once 
the patient’s own bone has healed the bone plate has no 
further use. Plaintiffs allege that the device was defec-
tive because the first bone plate implanted onto plain-
tiff’s	leg	fractured	requiring	a	second	identical	device	
to be surgically implanted. Defendant moved to exclude 
testimony of plaintiffs’ expert and for summary judg-
ment. The district court granted the motion to exclude 
as well as summary judgment for the defendants.

Key Language
•	 Plaintiffs	bear	the	burden	of	showing	that	their	

expert “has testimony relevant to this action”. 484 
F. Supp. 2d 715 at 719.

•	 In	order	to	be	admitted,	Daubert	requires	the	
expert’s testimony to “exhibit relevancy, connecting 
his theory of an alleged defect in the medical Device” 
to plaintiff’s injury. 484 F. Supp. 2d 715 at 721.

•	 As	explained	by	the	6th	Circuit,	relevance	under	
Daubert	requires	that	“there	must	be	a	“fit”	between	
the	inquiry	in	the	case	and	the	testimony,	and	expert	
testimony that does not relate to any issue in the 
case is not relevant and therefore not helpful.” 484 
F. Supp. 2d 715 at 721.

•	 The	court	excluded	the	plaintiff’s	proffered	expert	
testimony on the grounds that it “is not driven, as 
it must be, by the context of the issues in this case.” 
484 F. Supp. 2d 715 at 721.

Ohio ex rel. Montgomery v. Louis Trauth Dairy, Inc.
925 F. Supp. 1247 (S.D. Ohio 1996)

Factual Summary
In	a	case	brought	by	the	State	of	Ohio	against	thirteen	
dairies alleging antitrust violations stemming from an 
alleged conspiracy to set prices and allocate territories 
in the sale of milk to school districts, the defendants 
sought to exclude the testimony of several economists. 
The district court allowed expert testimony based on 
circumstantial evidence derived from the business 
practices of the defendants to be used as an inference 
of illegal activity. The experts’ statistical analysis of 
pricing data was deemed helpful to the jury.

Key Language
•	 In	the	context	of	expert	testimony,	“relevancy”	refers	

to testimony that will “assist the trier of fact to under-
stand the evidence or determine a fact in issue.” 925 
F. Supp. at 1251.

•	 The	“testimony	must	be	helpful	or	fit	with	the	issues	
to be resolved in the case.” 925 F. Supp. at 1251.

•	 Rule	702’s	“helpfulness”	standard	requires	a	“valid	
scientific	connection	to	the	pertinent	inquiry	as	a	
precondition to admissibility.” 925 F. Supp. at 1251.

•	 Because	“data	standing	alone	are	meaningless	to	a	
lay	person[,]”	the	experts’	analysis	will	“assist	the	
jury assimilate complicated economic data.” 925 
F. Supp. at 1254.

Seventh Circuit

United States v. Hall
165 F.3d 1095 (7th Cir. 1999), cert. denied, Hall v. U.S., 
527 U.S. 1029 (1999)

Factual Summary
Following a confession that he kidnapped and killed the 
victim, defendant was charged and convicted of kid-
napping for the purpose of his own sexual gratification 
and willfully transporting the victim from one state to 
another. Defendant appealed the conviction, claiming 
that the district court improperly excluded expert tes-
timony relating to reliability of eyewitness identifica-
tion. The district determined that the defendant failed 
to properly explain how the testimony would assist the 
trier of fact to gauge the reliability of the eyewitness’s 
testimony in this case. The Seventh Circuit affirmed.

Key Language
•	 The	second	step	of	Daubert	“requires	that	the	district	

court consider whether the proposed scientific testi-
mony fits the issue to which the expert is testifying.” 
165 F.3d at 1102.

•	 The	district	court	properly	provided	counsel	“with	
the opportunity to explain what he perceived to be 
the	fit	between	Dr.	Wells’	testimony	and	the	eyewit-
ness identifications in this case.” 165 F.3d at 1105.

•	 While	recognizing	that	eyewitness	identification	tes-
timony may help the jury, the district court properly 
“considered the reliability and potential helpfulness 
of	Dr.	Wells’	testimony,	balanced	the	proffered	testi-
mony against the cases in which we have expressed 
a strong disfavor towards the admission of such evi-
dence,	and	concluded	that	Dr.	Wells’	testimony	
would	not	assist	the	trier	of	fact	under	Rule	702.”	165	
F.3d at 1106.
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Deimer v. Cincinnati Sub-Zero Prods., Inc.
58 F.3d 341 (7th Cir. 1995)

Factual Summary
Plaintiff injured her knee at work when a Blanketrol 
Hypo- Hyperthermia machine manufactured by defen-
dant Cincinnati Sub-Zero Products fell on her after 
she stumbled on the power cord. During trial, the dis-
trict court granted Cincinnati’s oral motion to strike 
the plaintiff’s expert witness on the basis that the tes-
timony lacked scientific methodology and that the tes-
timony had not been meaningfully applied to the facts 
of the case. Finding that a rational jury could not con-
clude that the machine was unsafe, the district court 
granted Cincinnati’s judgment as a matter of law. The 
Seventh Circuit affirmed.

Key Language
•	 The	expert	testimony	“must	‘fit’	the	issue	to	which	

the expert is testifying to the extent that it is tied to 
the facts of the case and will aid the jury in resolving 
a factual dispute.” 58 F.3d at 345.

•	 The	expert	witness	“had	the	responsibility	to	apply	
his analysis to the facts of this case—a case involv-
ing	mobile	medical	equipment.”	Id.

•	 The	expert	witness	“did	not	have	the	requisite	expe-
rience to assess the unit’s suitability for its intended 
purpose within the hospital environment or to assess 
its adherence to the prevailing standards for similar 
machines.” Id.

Porter v. Whitehall Lab.
9 F.3d 607 (7th Cir. 1993)

Factual Summary
Plaintiff died from rapidly progressive glomerulone-
phritis after taking fourteen tablets of prescription 
Motrin over an approximately twenty- five- day period. 
Defendant	Whitehall	Laboratories	filed	a	motion	to	
dismiss on the grounds that plaintiff failed to establish 
a causal link between the ibuprofen and his acute renal 
failure. The district court granted the motion, finding 
that the plaintiff’s experts did not base their opinions 
on provable facts. The Seventh Circuit affirmed.

Key Language
•	 It	is	the	responsibility	of	the	district	court	to	“deter-

mine whether the evidence or testimony assist the 
trier of fact in understanding the evidence or in 
determining a fact in issue.” 9 F.3d at 616.

•	 The	expert’s	testimony	stated	that	for	a	pharmacolo-
gist to make a determination on causation, “it would 
be	necessary	to	rule	out	other	causes	of	[rapidly	pro-

gressive	glomerulonephritis]”	which	the	expert,	“by	
his own admission” could not do. Id.

•	 The	plaintiff’s	expert	“could	not	relate	this	theory	
[on	interstitial	nephritis]	to	the	factual	situation	at	
hand…	consequently	there	was	not	fit.”	Id.

Imbody v. C & R Plating Corp.
2010 WL 2559510 (N.D. Ind. June 23, 2010)

Factual Summary
Plaintiff sued Defendant under a number of employ-
ment discrimination theories, including a violation 
of the Americans with Disabilities Act (ADA). Plain-
tiff sought to introduce expert testimony regarding 
whether plaintiff was disabled in the major life activity 
of working as defined in the ADA. The district court did 
not exclude the testimony after Defendant’s motion.

Key Language
•	 “The	third	element	under	Rule	702,	namely,	whether	

the expert testimony would assist the trier of fact, 
‘goes primarily to relevance.’ The expert’s testimony 
must ‘fit’ under the facts of the case so that ‘it will 
aid the jury in resolving a factual dispute.’ The stan-
dard for the factor is not high; it is met when there is 
a clear ‘fit’ connecting the issue in the case with the 
expert’s opinion that will aid the jury in determining 
an	issue	in	the	case.”	2010	WL	2559510,	at	*2.

•	 “Given	the	above	standards,	[Plaintiff]	asserts	that	
[the	expert’s]	testimony	establishes	that	he	has	par-
ticular medical restrictions and those restrictions 
prevent him from performing a broad range of jobs. 
This, in turn, assists the jury in determining whether 
[Plaintiff]	meets	the	legal	definition	of	‘disability’	
under	the	ADA”	2010	WL	2559510,	at	*2–*3.

Green v. Ford Motor Co.
2010 WL 1726620 (S.D. Ind. Apr. 29, 2010)

Factual Summary
Plaintiff	sued	Ford	when	he	was	rendered	a	quad-
ripelegic after his 1999 Ford Explorer Sport rolled over 
on the highway. The main issue in the case was whether 
the	seatbelt	system	in	the	1999	Explorer	was	adequate	to	
protect him in the event of a rollover. Plaintiff sought to 
admit expert opinion testimony and the Southern Dis-
trict held that one expert’s testimony was admissible, 
and another expert’s testimony needed to be excluded.

Key Language
•	 “Finally,	as	to	relevance,	the	Court	must	consider	

whether the expert’s testimony “will assist the trier 
of fact to understand the evidence or to determine 
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a fact in issue… The expert does not have to opine 
on	the	ultimate	question	to	be	resolved	by	the	jury	
to	satisfy	this	requirement…	Rather,	an	expert	may	
offer a hypothetical explanation of the possible or 
probable causes of an event if it would aid the jury in 
its	deliberations.”	2010	WL	1726620	at	*4.

•	 “However,	even	the	hypothetical	proffered	by	the	
expert must have analytically sound bases to ensure 
it	is	not	merely	speculation	by	the	expert.”	2010	WL	
1726620	at	*4.

City of Gary v. Shafer
2009 WL 1605136 (N.D. Ind. June 2, 2009)

Factual Summary
City sued a local business alleging that it polluted 
a	business	lot	in	violation	of	CERCLA.	Defendants	
sought to exclude the testimony of the City’s expert 
which concluded that Defendant had polluted the 
area and that appropriate remediation would cost 
$5,000,000. The district court held that the proffered 
testimony was sufficiently reliable and relevant.

Key Language
•	 “‘Expert	testimony	does	not	assist	the	trier	of	fact	

when the jury is able to evaluate the same evidence 
and is capable of drawing its own conclusions without 
the introduction of a proffered expert’s testimony.’” 
2009	WL	1605136,	at	*8

•	 “Defendants	argue	that	[the	expert’s]	testimony	would	
not assist the trier of fact as he ‘has done nothing 
more than review aerial photographs and count the 
number of automobiles accepted by Defendants.’… 
However, as already discussed, the record supports 
that	[the	expert]	engaged	in	a	review	of	soil	analysis,	
business records, and various other documents in ar-
riving	at	his	decision.”	2009	WL	1605136,	at	*8

•	 “Further,	[the	expert’s]	opinion	that	Defendants’	
operations are the primary source of lead contami-
nation is relevant because it would assist the jury in 
determining whether Defendants caused the release 
of a hazardous substance (lead) on the Property” 
2009	WL	1605136,	at	*8

Pawlik v. Indus. Eng’g & Equip. Co.
2009 WL 857476 (N.D. Ind. Mar. 27, 2009)

Factual Summary
Plaintiff sued Defendants after he was injured by an 
allegedly defective crate. Plaintiff sought to intro-
duce expert testimony regarding defect. Some of Plain-
tiff’s expert’s opinions were excluded, and some were 
deemed admissible by the Pawlik court.

•	 “Once	evidence	is	deemed	reliable,	it	must	be	
excluded	if	it	is	not	relevant,	which	under	Rule	702	
means that it is not likely ‘to assist the trier of fact 
to understand the evidence or determine a fact in 
issue….’”	2009	WL	857476,	at	*9

•	 “The	expert	testimony	must	relate	to	an	issue	in	the	
case,	or	it	is	not	relevant.”	2009	WL	857476,	at	*9

•	 “To	‘assist’	a	jury,	the	Seventh	Circuit	has	explained	
that the expert testimony will not aid a jury if it 
‘addresses an issue of which the jury is already gen-
erally aware, and it will not contribute to their 
understanding	of	the	particular	dispute.’”	2009	WL	
857476,	at	*9

•	 “Alternatively,	if	because	of	the	expert’s	knowledge	
of relevant facts the expert’s particular use of those 
facts ‘will help the trier determine a fact, then the 
opinion	is	admissible	under	Rule	702.’”	2009	WL	
857476,	at	*9

Rising-Moore v. Red Roof Inns, Inc.
368 F. Supp. 2d 867 (S.D. Ind. 2005), aff’d by 435 F.3d 
813 (7th Cir. 2006)

Factual Summary
The plaintiff brought this action seeking damages for 
injuries he suffered when using an access ramp outside 
the defendant’s hotel. The plaintiff’s expert opined that 
the defendant’s ramp was too steep and should have had 
handrails. The expert based these conclusions on stan-
dards	adopted	by	the	American	National	Standards	In-
stitute for making buildings and facilities accessible to 
handicapped individuals. Because the plaintiff was nei-
ther disabled nor confined to a wheelchair and did not 
actually contend that the slope of the ramp contributed 
to his fall, the court held that this testimony was irrel-
evant. The court also excluded the expert’s testimony 
that the defendant’s ramp was unsafe when icy or wet 
because it was irrelevant. The tests upon which the ex-
pert based his conclusions were not conducted in condi-
tions that mimicked the conditions during the alleged 
accident. The expert sprayed tap water on the ramp in 
non- freezing weather (instead of freezing weather) and 
failed to take into consideration any other related fac-
tors, such as the speed at which the soles made contact 
with the surface or the size or weight of the traversing 
party. Thus, the expert’s reasoning was “marred by con-
spicuous gaps,” which made it inadmissible.

Key Language
•	 The	expert’s	report	“raises	more	questions	than	it	

answers, providing virtually no assistance to a fact 
finder…” 368 F. Supp. 2d at 872.
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•	 “Vague,	speculative,	and	incomplete	conclusions	
are not persuasive as to any cause they purport to 
advance…” 368 F. Supp. 2d at 872.

Berry v. McDermid Transp., Inc.
2005 U.S. Dist. LEXIS 19568 (S.D. Ind. Aug. 1, 2005)

Factual Summary
The plaintiff brought this action against the defendant 
for injuries she allegedly suffered as a result of a car 
crash. The defendant moved to exclude the plaintiff’s 
expert testimony that the plaintiff’s hip was fractured 
in the accident. The plaintiff’s expert based his con-
clusions on the plaintiff’s abnormal bone scan results 
and the plaintiff’s previous medical history. An abnor-
mal bone scan can indicate a number of diagnoses, one 
of which is a fractured bone. An additional test could 
have diagnosed the plaintiff’s condition definitively, 
but the plaintiff’s expert chose not to conduct this 
additional test. The court held that the expert’s “choice 
to testify to an opinion without knowing the results 
of an available and definitive test cannot be deemed 
reliable.” The court concluded that, without the addi-
tional test, the analytical gap between the data and 
the expert’s conclusion was too wide, and granted the 
defendant’s motion to exclude the expert’s testimony.

Key Language
•	 An	expert’s	“testimony	cannot	simply	be	‘subjective	

belief	or	unsupported	speculation’	[citation	omitted].	
An opinion becomes speculative when too wide of an 
analytical gap exists between the data and the opin-
ion	provided.”	2005	U.S.	Dist.	LEXIS	19568,	at	*9	
(citing Target Market Publ’g, Inc. v. ADVO, Inc., 136 
F.3d 1139, 1144 (7th Cir. 1998)).

•	 “[An	expert’s]	choice	to	testify	to	an	opinion	with-
out knowing the results of an available and definitive 
test	cannot	be	deemed	reliable.	Without	this	test,	the	
analytical gap between the data and… conclusion is 
too	wide.”	2005	U.S.	Dist.	LEXIS	19568,	at	*12.

Henderson v. Freightliner LLP
2005 U.S. Dist. LEXIS 5832 (S.D. Ind. Mar. 24, 2005)

Factual Summary
The plaintiff brought this product liability action seek-
ing damages for injuries he received while working on 
a truck manufactured by the defendant. The record 
showed that the plaintiff was injured when a piston on 
the truck failed and caused an explosion. The defen-
dant sought to exclude the plaintiff’s expert testimony 
that the product’s warnings were defective. The plain-

tiff’s expert opined that the instructions to mechanics 
about	the	torque	to	use	on	the	U-bolts	were	confus-
ing and defective. The court held that because the 
torque	applied	to	the	U-bolt	did	not	cause	the	failure	
of the piston, this portion of the expert’s opinion did 
not discuss a relevant issue that the jury would need to 
evaluate. Thus, the defendant’s motion to strike the tes-
timony of the plaintiff’s expert was granted.

Key Language
•	 “The	relevance	test	asks	whether	the	fact	finder	will	

be helped by the expert testimony either to under-
stand the evidene or to determine a fact at issue in 
the	case.	In	other	words,	the	testimony	must	fit	the	
issue in the case, and about which the expert is testi-
fying.”	2005	U.S.	Dist.	LEXIS	5832,	at	*33.

Hodkins v. Peterson
2004 U.S. Dist. LEXIS 16359 (S.D. Ind. July 23, 2004)

Factual Summary
The	plaintiffs	brought	this	action	claiming	Indiana’s	
version of its juvenile curfew law was unconstitu-
tional. The plaintiffs’ expert testified about the efficacy 
of juvenile curfew laws, and concluded that there was 
no statistical evidence that a juvenile curfew leads to 
a reduction in juvenile crime. The defendant moved to 
strike the expert’s testimony on the grounds that the 
expert’s opinions were irrelevant and immaterial. The 
court granted the defendant’s motion. The court held 
that the plaintiffs’ expert testimony failed to support 
a	logical	conclusion	regarding	the	effect	of	Indiana’s	
curfew because the expert based his opinion solely on 
studies conducted in other states and did not review 
any	statistical	evidence	or	data	related	to	Indiana.	In	
his testimony, the expert admitted that the conclusions 
from his studies could not be extrapolated to a differ-
ent city without further analysis. Thus, the court held 
that the expert’s testimony was inadmissible.

Key Language
•	 “Expert	studies	that	fail	to	establish	‘a	valid	scientific	

connection	to	the	pertinent	inquiry’	are	irrelevant	
and	inadmissible.”	2004	U.S.	Dist.	LEXIS	16359,	at	
*16	(citing	Daubert v. Merrell Dow Pharms., 509 U.S. 
579,	591–92	(1993)).

Rodefer v. Hills Pet Nutrition, Inc.
2003 WL 23096486 (S.D. Ind. Nov. 7, 2003)

Factual Summary
Plaintiff sued defendants, an automatic door manu-
facturer and the owner of the premises upon which he 
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was injured, asserting several claims under the the-
ories of premises liability and strict product liability. 
Plaintiff was injured when an automatic “rapid-roll” 
door closed on him as he was riding in an extended 
“cherry picker,” which entered the doorway above the 
electronic eyes that would otherwise have kept the 
door from closing. The manufacturer and the prem-
ises owner moved for summary judgment, challenging 
the admissibility of the contractor’s employee’s expert’s 
opinions. The expert had no opinion with respect to 
any possible manufacturing defect; he did not know 
whether there was a defect in the reversing arm of the 
door, and he had no opinion as to whether the light 
beam or floor sensors functioned properly. The expert 
had not examined the door, performed no tests, con-
ducted no interviews with witnesses, and made no 
visits to the accident site. The court held that the prof-
fered testimony did not “fit” because of the conditional 
nature of the opinions (i.e., the expert assumed the 
very	thing	that	he	was	to	prove:	that	the	door	malfunc-
tioned), and excluded the testimony.

Key Language
•	 An	expert	does	not	assist	the	trier	of	fact	in	deter-

mining whether a product failed if he starts his anal-
ysis based upon the assumption that the product 
failed.	2003	WL	23096486	at	*6.

Dartey v. Ford Motor Co.
104 F. Supp. 2d 1017 (N.D. Ind. 2000)

Factual Summary
Plaintiff suffered injuries from a fall when the cables 
supporting the tailgate of his 1989 Ford F-150 Pickup 
snapped.	Ford	filed	two	motions	in	limine	request-
ing the exclusion of plaintiff’s experts for lacking expe-
rience in the designs of tailgates. The district court 
granted in part and denied in part Ford’s motions, 
stating that the experts could testify about the failure 
of the supporting cables, but could not testify regard-
ing alternative designs.

Key Language
•	 An	expert’s	testimony	is	not	excluded	“simply	

because the testimony does not relate to the ultimate 
issue in the case.” 104 F. Supp. 2d at 1025.

•	 The	expert’s	testimony	“while	not	relating	to	the	ulti-
mate issue of the existence of a design defect, is help-
ful to explain to the jury how and why the metal 
cables	supporting	the	tailgate	failed	causing	John	
Dartey’s injury.” Id.

•	 While	an	expert	may	not	have	knowledge	on	every	

aspect of a product, that is not a sufficient reason to 
“foreclose	the	jury	from	hearing	[the	expert’s]	testi-
mony and giving it the weight it deems appropriate.” 
104 F. Supp. 2d at 1026.

Rogers v. Ford Motor Co.
952 F. Supp. 606 (N.D. Ind. 1997)

Factual Summary
Plaintiff was injured when the seatbelt inadvertently 
released during a driver’s side impact collision in the 
Lincoln Town Car, manufactured by defendant Ford. 
Ford moved for summary judgment, claiming that the 
testimony of plaintiff’s sole expert was not admissi-
ble on the issue of a design defect. The district court 
granted Ford’s motion, holding plaintiff’s expert’s testi-
mony was inadmissible because of a lack of testing nec-
essary to relate his opinion to the facts of the accident.

Key Language
•	 The	testimony	given	by	the	expert	“must	‘fit’	the	issue	

to which the expert is testifying to the extent that it is 
related to the facts of the case and will aid the trier of 
fact in resolving the dispute.” 952 F. Supp. at 616.

•	 The	expert	is	unable	to	“relate	his	theory	to	the	spe-
cific factual situation at hand—he has not attempted 
to	quantify	the	forces	involved	in	the	accident,	to	
analyze their duration, to determine the relative 
forces between the occupant and the restraint, or to 
compare the actual forces to those achieved in his 
experiment.” Id.

•	 Due	to	the	fact	that	the	expert’s	testimony	does	not	
“fit,” “the court concludes that the testimony would 
be of no help in evaluating the evidence.” Id.

Tucker v. Nike, Inc.
919 F. Supp. 1192 (N.D. Ind. 1995)

Factual Summary
Plaintiff ruptured his achilles tendon during a basket-
ball game while wearing defendant Nike’s Nike Air 
Jordan	VI	shoes.	Plaintiff	claimed	that	the	rigid	plas-
tic back of the shoe contacted his achilles tendon with 
enough force to rupture it. Nike moved for summary 
judgment, arguing that the plaintiff’s expert failed to 
provide	an	adequate	causal	link	between	the	shoe	and	
the injury. The district court granted Nike’s motion 
because the expert assumed unproven facts.

Key Language
•	 Scientific	testimony	“under	Rule	702	is	not	admissi-

ble unless the expert credibly links his or her testi-
mony to an issue in the case.” 919 F. Supp. at 1196.
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•	 The	expert	testimony	relies	upon	the	fact	that	the	
plaintiff “was in ‘extreme and sudden’ plantar flexion 
at the time of the accident” which was not the case. 
919 F. Supp. at 1197.

•	 The	expert’s	testimony,	“no	matter	how	scientific	or	
unscientific, does not fit the factual situation which 
this case presents.” 919 F. Supp. at 1198.

U.S. Gypsum Co. v. Lafarge N. Am., Inc.
670 F. Supp. 2d 768 (N.D. Ill. 2009)

Factual Summary
In	a	patent	suit,	Plaintiff	alleged	that	the	Defendants	
had stolen some confidential patent information. Both 
parties filed motions to exclude the other parties’ 
forensic computer expert. Court held that Plaintiff’s 
computer expert was allowed to testify on all topics 
except for Defendants’ mental state.

Key Language
•	 “The	court	also	finds	that	[the	expert’s]	testimony	

will	assist	the	jury.	[The	expert]	is	offering	more	
than bottom- line conclusions. His opinions emerge 
as a result of his experience and knowledge in the 
field, and they are relevant to facts in issue.” 670 
F. Supp. 2d at 774.

•	 “While	basic	familiarity	with	computer	passwords	
and the like is no doubt becoming more common in 
this information age, the court finds that the level 
of technological sophistication claimed by USG is 
likely outside the typical experience of a lay jury. To 
that	end,	the	court	finds	[the	expert’s]	testimony	will	
assist the jury in understanding the evidence and 
determining facts in issue.” 670 F. Supp. 2d at 774.

Abrams v. Van Kampen Funds, Inc.
2005 WL 88973 (N.D. Ill. 2005)

Factual Summary
This case is a consolidated class action alleging fed-
eral securities violations involving the defendant’s val-
uation of senior loans. The defendant’s expert opined 
that adverse market condititions, rather than wrong-
doing by the defendant, accounted for all or a substan-
tial portion of the decline in the defendant’s loan fund. 
The defendant’s experts discussed the undisputed gen-
eral rule about the inverse relationship between loan 
price and credit spread, but did not provide any data 
that would show how much of the changes in the loan 
fund at issue were caused by these conditions. Because 
the expert did not apply any methodology for con-
necting general economic methods to an effect on the 

defendant’s type of loans or particular loans, the court 
concluded that the testimony was not relevant to the 
damages issues in the case.

Key Language
•	 “In	determining	the	reliability	of	the	proffered	tes-

timony, the focus must be on the soundness of the 
methodology that is used, not on whether the con-
clusions that the expert reaches are correct.” 2005 
WL	88973	at	*5.

•	 “Defendants’	experts	do	point	to	general	data	regard-
ing decreases in loan values and senior loan fund 
NAV’s	during	the	class	period.	The	loan	indices	used,	
however,	do	not	index	senior	loans.	Instead,	the	
in dices used were for all loans, B-grade loans, and 
BB-grade	loans.	While	there	is	some	overlap	between	
the indices used and the types of loans held by the 
Fund, apparently none of the indices correspond 
with	the	mix	of	loans	held	by	the	Fund.	[Experts]	do	
not explain the correlations or possible differences 
between the indices used and the assets of the Fund. 
Also,	[experts]	provide	no	statistical	or	other	suffi-
cient method for correlating changes in the indices 
to changes in default rates or credit spreads. As to 
other senior loan funds, the experts generally do not 
consider similarities and differences with the Fund 
nor whether the other funds may or may not have 
overstated	NA….	Because	not	supported	by	adequate	
methodology nor shown to be relevant to issues in 
the	present	case,	[experts]	will	not	be	permitted	to	
testify….”	2005	WL	88973	at	*10.

Phillips v. Raymond Corp.
364 F. Supp. 2d 730 (N.D. Ill. 2005)

Factual Summary
The plaintiff brought this product liability action seek-
ing damages for injuries he received while using a fork-
lift manufactured by the defendant. The plaintiff offered 
two putative experts to support his claim. The first ex-
pert,	John	Sevart,	proposed	an	alternative	design,	and	
the second expert evaluated what the plaintiff’s injuries 
would have been had the forklift incorporated the pro-
posed alternative design. The court excluded the first 
expert’s testimony because there was no testing and the 
expert made up his mind before conducting an anal-
ysis. Because the second expert’s testimony was based 
on the excluded testimony of the first expert, the court 
concluded that it would be unhelpful to the jury, and 
was therefore irrelevant.



Chapter 15 ❖ “Fit” ❖ 603

Key Language
•	 The	question	of	admissibility	asks	whether	there	is	

simply too great an analytical gap between the data 
and the opinion proffered. 364 F. Supp. 2d at 734 
(quoting	General Electric v. Joiner, 522 U.S. 136 (1997)).

•	 “Sevart	also	did	not	abide	by	the	steps	he	himself	
believed a design engineer should take before reach-
ing an opinion concerning a marketable and safe 
design.”	364	F. Supp. 2d	at	738–739.

Loeffel Steel Prods., Inc. v. Delta Brands, Inc.
372 F. Supp. 2d 1104 (N.D. Ill. 2005)

Factual Summary
The plaintiff brought this action against the defendant- 
manufacturer for non- performance of a piece of indus-
trial machinery. The plaintiff’s expert concluded that 
there were multiple problems with the machine after he 
observed the machine perform a series of work orders. 
The defendant moved to bar the testimony of the plain-
tiff’s expert, claiming the expert’s methodology “consti-
tuted junk science” and thus would not assist the trier of 
fact. The court denied the defendant’s motion, holding 
that the expert’s observations and evaluation of the ma-
chine pertained to the overall performance of the ma-
chine, its various components, and how the performance 
of one component might affect the performance of the 
others. Thus, the testimony “fit” the issues of the case.

Key Language
•	 “We	must	ensure	that	the	proposed	expert	testi-

mony… logically advances a material aspect of 
the proposing party’s case. The Supreme Court 
referred to this second prong of the analysis as the 
‘fit’	requirement.”	372	F. Supp. 2d	at	1122	(quoting	
Daubert v. Merrell Dow Pharms., 43 F.3d 1311, 1315 
(9th Cir. 1995)).

•	 “Where,	as	here,	the	case	is	tried	to	the	court,	the	
Daubert concerns are of lesser importance.” 372 
F. Supp. 2d	at	1122–23.

Caraker v. Sandoz Pharms. Corp.
188 F. Supp. 2d 1026 (S.D. Ill. 2001)

Factual Summary
Plaintiff had a stroke due to intracerebral hemorrhag-
ing after taking Parlodel, a drug manufactured by 
defendant Sandoz Pharmaceuticals, to prevent post-
partum lactation. Sandoz moved to exclude the tes-
timony of plaintiff’s experts on the grounds that the 
testimony, which was based on animal studies, was 
not sufficiently reliable. The district court held the tes-

timony to be inadmissible because plaintiff failed to 
establish a fit between the animal studies and humans.

Key Language
•	 The	plaintiff	has	the	burden	of	showing	“that	their	

experts’ opinion ‘fit’ (i.e., have a valid scientific con-
nection to) the issues in this lawsuit so as to assist 
the fact-finder in understanding the evidence.” 188 
F. Supp. 2d at 1030.

•	 To	the	extent	that	plaintiff’s	experts	based	their	
opinions on animal studies, the district court “does 
not	believe	the	‘fit’	requirement	has	been	met	in	this	
case, because ‘there is simply too great an analyti-
cal gap between the data and the opinion proffered.’” 
188	F. Supp. 2d	at	1037	(quoting	General Electric Co. 
v. Joiner, 522 U.S. 136 (1997)).

•	 The	fit	“requirement	is	not	satisfied	when	there	is	
‘simply too great an analytical gap between the data 
and the opinion proffered.’” 188 F. Supp. 2d at 1030 
(citations omitted).

Woodbury v. Janssen Pharmaceutica, Inc.
1997 U.S. Dist. LEXIS 5282 (N.D. Ill. Apr. 10, 1997)

Factual Summary
Plaintiff suffered liver damage as a result of taking 
Nizoral, a prescription drug manufactured by defen-
dant	Janssen	Pharmaceutica.	Plaintiff	sued,	claiming	
a	warning	defect.	Janssen	filed	a	motion	for	summary	
judgment, arguing that there was no admissible evi-
dence to support plaintiff’s allegations that there was 
inadequate	warning	on	the	label.	The	district	court	
denied	Janssen’s	motion,	holding	that	the	expert’s	tes-
timony, which was based on scientific research, sup-
ported	the	claim	that	the	warning	was	inadequate.

Key Language
•	 The	expert	“scientific	testimony	must,	‘fit	the	issue	

to which the expert is testifying.’” 1997 U.S. Dist. 
LEXIS	5282,	at	*26	(citations	omitted).

•	 The	plaintiff	was	under	the	age	of	40	when	she	took	
Nizoral,	therefore,	“[b]e	cause	the	heightened	risk	
factor of age cannot be said to ‘fit’ the issue in this 
case, it cannot be included as a risk factor.” Id.

•	 Additionally,	“the	heightened	risk	factors	of	which	
plaintiff attests are extrapolated from the very stud-
ies	and	research	of	Janssen.”	Id.

Ayers v. Robinson
887 F. Supp. 1049 (N.D. Ill. 1995)

Factual Summary
Plaintiff was shot and killed by a Chicago police officer. 
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Plaintiff intended to introduce expert testimony on he-
donic damages—damages attributable to the intangible 
factors that compose the hedonic value of life. Defen-
dant filed a motion to exclude plaintiff’s expert testi-
mony on the grounds it was not scientifically based. The 
district	court	granted	Robinson’s	motion.

Key Language
•	 As	for	the	helpfulness	“requirement	(‘assist	the	trier	

of fact’), it calls for what is in essence a specialized 
relevance	inquiry	that	requires	scientific	testimony	
to ‘fit’ the case at hand.” 887 F. Supp. at 1058.

•	 The	expert’s	testimony	“reveals	a	lack	of	‘fit’	because	
the willingness- to- pay data upon which Hedonic 
Damages relied goes to one thing (value of a statisti-
cal life) while the jury is called upon to determine a 
potentially	very	different	figure	(value	of	[plaintiff’s]	
life.” 887 F. Supp. at 1062.

•	 The	testimony	is	ill	fitting	because	“Hedonic	Damages	
has only gone a small part of the way toward address-
ing” the plaintiff’s claim. Id.

Schmude v. Tricam Indus., Inc.
550 F. Supp. 2d 846 (E.D. Wis. 2008)

Factual Summary
Plaintiff worker sued a ladder manufacturer and 
alleged that the ladder at issue was defective. Plain-
tiff sought to introduce expert testimony regarding an 
alleged manufacturing defect. The district court held 
that the expert testimony was admissible even though 
it was not “rocket science.”

Key Language
•	 “I	concluded	that	[the	expert’s]	testimony	about	the	

manufacturing process and how rivets were peened 
would assist the jury in understanding the evidence 
relating to the defect in the manufacture of the lad-
der and how it may have caused the accident that 
was the subject of the case.” 550 F. Supp. 2d at 852.

•	 “In	sum,	there	is	no	singular	well-	accepted,	stan-
dardized way for an engineer with manufacturing 
experience to reconstruct an accident involving a lad-
der	with	a	specific	and	unique	defect	that	could	not	
be	duplicated,	and	I	am	satisfied	that	the	expert’s	
method was as sound as can be expected; in fact it is 
difficult to imagine how else the plaintiff could have 
gone about demonstrating his theory to the jury. 
Scientific precision is not possible in a case of this 
nature, and when the case involves recreating a rela-
tively simple accident, the court’s gatekeeping role is 
limited by the simple fact that a jury is more than ca-

pable of distinguishing between plausible and im-
plausible explanations and weighing the expert’s 
presentation	against	the	other	evidence.	In	other	
words, in my view, this was a case in which the adver-
sarial process was fully able to explain alternatives to 
the jury without the possibility that the jury would be 
swayed by unscientific principles or improper testi-
mony. The theory that a stepladder may collapse if the 
rivet fastening one of the legs to the cap fails is not 
‘rocket science.’” 550 F. Supp. 2d at 853.

Noskowiak v. Bobst Sa
2005 U.S. Dist. LEXIS 19536 (E.D. Wis. Sept. 2, 2005)

Factual Summary
The plaintiff brought this product liability action seek-
ing damages for injuries she received while cleaning 
a printing press manufactured by the defendant. The 
plaintiff’s expert opined that the defendant’s print-
ing press was unreasonably dangerous in design. The 
plaintiff’s expert relied on OSHA standards and a risk/
utility analysis to make this conclusion. The court held 
that the expert’s testimony relating to OSHA standards 
was not relevant to the present case because OSHA 
standards only apply to employers and the defendant is 
a manufacturer. The court held that the expert’s testi-
mony relating to his risk/utility analysis was also irrel-
evant.	Wisconsin	uses	the	consumer	expectations	test	
to determine defect, but the expert used a risk/utility 
analysis to make his determination. Because the expert 
did not show how his opinions would assist the trier of 
fact in determining whether the design of the printing 
press failed to meet the expectations of the consumer 
or user, this portion of his testimony did not fit and 
was not relevant to the case.

Key Language
•	 An	expert’s	“testimony	should	not	be	a	source	of	

confusion by invoking a legal standard, which 
entails a different set of issues than those operative 
in	the	present	controversy.”	2005	U.S.	Dist.	LEXIS	
19536,	at	*14–15.

Cali v. Danek Med., Inc.
24 F. Supp. 2d 941 (W.D. Wis. 1998)

Factual Summary
Plaintiff suffered injuries from alleged defective ortho-
pedic bone screw devices designed, manufactured, and 
sold by defendants, which were attached to his spine 
during spinal fusion operations. Defendants moved for 
summary judgment, claiming that there was insuffi-
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cient evidence of reliance and causation because plain-
tiff’s experts’ opinions (1) did not fit with the facts 
of the case and (2) lacked a scientific basis to link 
the claimed injury to the product. The district court 
granted defendant’s motion.

Key Language
•	 The	expert’s	testimony	“must	be	relevant—the	scien-

tific testimony must ‘fit’ the fact issue in the case.” 24 
F. Supp. 2d at 951.

•	 The	expert’s	report	identifies	two	of	plaintiff’s	inju-
ries, “however, the facts establish that the dural tears 
which plaintiff suffered were not incurred in con-
nection with the implant of the device and therefore 
cannot be attributed to any defect in the device.” Id.

•	 The	expert’s	report	does	not	“offer	any	scientific	basis	
to connect arachnoiditis to the use of pedicle screws” 
and therefore does not fit the facts of this case. Id.

Smith v. Sofamor, S.N.C.
21 F. Supp. 2d 918 (W.D. Wis. 1998)

Factual Summary
Plaintiff suffered back injuries when a defective ortho-
pedic bone screw manufactured by defendant Sofamor 
attached to his spine during spinal fusion surgery. 
Defendant moved for summary judgment, alleging that 
the evidence was insufficient to establish that the prod-
uct was defective and that there was insufficient evi-
dence of medical causation. The district court granted 
defendant’s motion, holding that plaintiff’s expert 
failed to provide admissible evidence that the plaintiff’s 
injuries were caused by a defect in defendant’s product.

Key Language
•	 The	expert’s	“scientific	testimony	must	‘fit’	the	fact	

issue in the case.” 21 F. Supp. 2d at 922.
•	 Regardless	of	the	expert’s	experience	or	merits	of	his	

“generic opinions about the perils of instrumented 
fusion surgery, his testimony lacks any connection to 
the facts of this case.” Id.

•	 Screw	misplacement	was	the	only	possible	cause	of	
plaintiff’s injuries and the expert made no attempt 
“to show that plaintiff himself had a misplaced 
screw.” Id.

Eighth Circuit

Neb. Plastics, Inc. v. Holland Colors Americas, Inc.
408 F.3d 410 (8th Cir. 2005)

Factual Summary
The	plaintiff,	a	producer	of	polyvinyl	chloride	(“PVC”)	

products, sued the defendant pigment supplier for 
breach of warranties, negligence, and other claims re-
lated to the supplier’s provision of allegedly defective 
pigments	for	use	in	manufacturing	colored	PVC	fences.	
The plaintiff’s product warranty provided to its cus-
tomers obligated it to replace fencing that weathered 
abnormally, including fencing that significantly faded 
in color. The plaintiff’s damages expert calculated the 
plaintiff’s cost for future customer warranty claims 
seeking replacement of fencing that weathered abnor-
mally due to the defective pigment supplied by the de-
fendant.	In	making	this	calculation,	the	expert	assumed	
that every pound of fencing produced with the defec-
tive pigment would be subject to a warranty claim. The 
district court found this calculation invalid in view of 
the facts of the case because the plaintiff could not dem-
onstrate that every pound of allegedly defective fenc-
ing would fade to the point of being subject to a valid 
warranty claim. The district court excluded the expert’s 
calculation of future damages, and the circuit court af-
firmed this holding.

Key Language
•	 “[I]f	the	expert’s	opinion	is	so	fundamentally	unsup-

ported that it can offer no assistance to the jury, it 
must be excluded. An expert opinion that fails to 
consider the relevant facts of the case is fundamen-
tally unsupported….” 408 F.3d at 416.

•	 “[The	expert’s]	calculation	of	future	damages	failed	
to take into account a plethora of specific facts tend-
ing to show limits on the amount of defective fencing 
that would be the subject of future warranty claims.” 
408 F.3d at 417.

Craftsman Limousine, Inc. v. Ford Motor Co.
363 F.3d 761 (8th Cir. 2004)

Factual Summary
The plaintiff limousine builder filed this antitrust suit 
against manufacturers that provided it with base vehi-
cles to be converted into limousines. The circuit court 
reviewed the district court’s decision to allow testi-
mony of the plaintiff’s damages expert. The circuit 
court found that the expert’s testimony did not assist 
with the jury’s determination of whether the defen-
dants violated the Sherman Act. The expert assumed 
that the plaintiff’s alleged lost growth during the rel-
evant time period was attributable to the defendants’ 
alleged conspiracy, but he did not determine whether 
any other factors, such as the emergence of direct com-
petitors of the plaintiff, could have affected the plain-
tiff’s growth rate. The circuit court ruled that the trial 
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court should not have admitted the expert testimony. 
For this and other reasons, the damages award was 
vacated and the case was remanded for a new trial on 
the Sherman Act claim.

Key Language
•	 The	expert’s	testimony	“did	not	aid	the	jury	in	

determining whether there was an ‘unreasonable’ 
restraint on trade in violation of the Sherman Act.” 
363 F.3d at 777.

•	 “Because	[the	expert’s]	opinion	failed	to	‘incorporate	
all aspects of the economic reality,’ it should not have 
been admitted.” 363 F.3d at 777 (citation omitted) 
(quoting	Concord Boat Corp. v. Brunswick Corp., 207 
F.3d 1039, 1057 (8th Cir. 2000)).

United States v. White Horse
316 F.3d 769 (8th Cir. 2003)

Factual Summary
Defendant appealed his conviction for aggravated 
sexual abuse. The defendant asserts that the district 
court erred by excluding a expert psychologist’s testi-
mony relating to his sexual interest in minor boys. The 
Eighth Circuit upheld the district court’s decision to 
exclude the testimony because the significant concerns 
with whether the expert’s testimony “fit” the facts at 
issue in the case.

Key Language
•	 The	Eighth	Circuit	agreed	“with	the	district	court	

that there are significant concerns about how well 
each part of the Abel Assessment ‘fits’ the facts at 
issue in the instant case.” 316 F.3d at 775.

•	 “For	instance,	there	is	not	any	evidence	that	part	I	
[of	the	Abel	Assessment]	had	been	tested	with	a	sta-
tistically significant sample of Native Americans, 
and none of the slides contained any pictures of 
Native American adults or children.” Id.

•	 “And,	as	pertains	to	part	II,	[the	expert]’s	2001	pub-
lished study stated that incest- only cases (such as the 
alleged offense here) were excluded from the test-
ing	of	two	of	the	three	predictive	equations	‘because	
incest offenders often act for reasons other than sex-
ual interest.’” Id.

Concord Boat Corp. v. Brunswick Corp.
207 F.3d 1039 (8th Cir. 2000)

Factual Summary
Plaintiff boat manufacturers brought an anti- trust ac-
tion against defendant Brunswick Corporation for al-
leged anti- competitive conduct. Plaintiffs sought to 

introduce the expert testimony of Dr. Hall, who pro-
posed to testify that Brunswick unlawfully used its mo-
nopoly power to preclude other manufacturers from 
entering into the stern drive engine market. Dr. Hall’s 
opinion was based on the “Cournot model” of economic 
theory, which assumes that any market share over 50 
percent is evidence of anticompetitive conduct. Bruns-
wick sought to preclude Dr. Hall’s testimony on the 
ground that his opinions did not satisfy the “fit” prong 
of the Daubert analysis. Although the district court per-
mitted the expert to testify, the Eighth Circuit reversed.

Key Language
•	 The	expert’s	testimony	did	not	fit	the	particular	facts	

of	the	case	because	“[n]ot	all	relevant	circumstances	
were incorporated into the expert’s method of analy-
sis related to antitrust liability.” 207 F.3d at 1056.

•	 The	expert’s	testimony	failed	to	satisfy	the	fit	prong	
of the Daubert analysis because the expert “used the 
Cournot model to construct a hypothetical market 
which was not grounded in the economic reality of 
the stern drive engine market, for it ignored inconve-
nient evidence.” Id.

•	 The	expert’s	testimony	“should	not	have	been	admit-
ted because it did not incorporate all aspects of the 
economic reality of the stern drive engine market 
and because it did not separate lawful from unlawful 
conduct.” Id.

Fast v. Applebee’s Int’l, Inc.
2009 WL 2391775 (W.D. Mo. Aug. 3, 2009)

Factual Summary
In	a	Fair	Labor	Standards	Act	case,	Plaintiff	sought	
to admit expert testimony to supports its FLSA alle-
gations. This testimony was largely based on a survey 
conducted by the expert regarding working conditions 
at the Defendant’s establishment. The district court 
held that one of the expert’s opinions was not admissi-
ble because it would not assist the jury.

Key Language
•	 The	opinion	“is	not	particularly	helpful	to	the	jury	

because	[the	expert’s]	conclusion	is	derived	from	evi-
dence already before the jury and the inference he 
makes can be made by the jury without the assis-
tance of an expert. Further, it is sufficiently close to 
the ultimate issue that the jury must reach, that this 
expert opinion runs the risk of invading the prov-
ince	of	the	jury.”	2009	WL	2391775,	at	*6.
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Metro. St. Louis Equal Hous. Opportunity Council 
v. Gordon A. Gundaker Real Estate Co.
130 F. Supp. 2d 1074 (E.D. Mo. 2001)

Factual Summary
The	Equal	Housing	Opportunity	Council	(EHOC)	was	
brought in by the city of Florissant to investigate pos-
sible discriminatory practices of real estate agencies 
in the city. Following the investigation, EHOC and the 
city brought suit against several real estate agencies for 
violating the Fair Housing Act. Both the plaintiff and 
the defendant filed motions for summary judgment, 
challenging the opposing party’s expert witnesses. The 
district court found the plaintiff’s expert’s methodolo-
gies to be insufficient and unreliable.

Key Language
•	 “The	expert	testimony	must	not	only	be	scientifically	

reliable and valid but also ‘fit’ the facts of the case in 
which it is offered.” 130 F. Supp. 2d at 1088.

•	 Daubert	requires	that	“the	expert	testimony	prof-
fered in a case must be sufficiently tied to the facts 
of the case so as to aid the jury in resolving a factual 
dispute.” Id.

•	 The	expert’s	testimonies	“do	not	‘fit’	this	case	
because his conclusions are based upon unreliable 
data furnished by EHOC and his own invalid and 
unreliable methodology assessing this data.” Id.

Cox v. Baker & Taylor, Inc.
2007 WL 4699019 (D. S.D. 2007)

Factual Summary
Plaintiff brought a breach of contract action and sought 
to admit expert testimony regarding whether the 
Defendant breached the agreement and whether the 
Defendant intentionally interfered with Plaintiff’s rela-
tionship with a music artist. The Cox court held that 
the expert’s testimony was reliable and admissible.

Key Language
•	 “In	this	case,	[the	expert’s]	testimony	is	relevant	to	

explain to the jury the customs and practices in the 
record	industry.	In	his	brief,	plaintiff	argues	that	in-
dustry custom and practice cannot vary the explicit 
language of a written contract… The gravamen of 
plaintiff’s	breach	of	contract	claim	is	that	[Defendant]	
did not put forth sufficient effort to ‘help secure and 
process all marketing and promotional opportunities 
available.’ Despite plaintiff’s contention, the specific 
requirements	of	this	phrase	are	not	readily	apparent	
to	a	lay	person.”	2007	WL	4699019,	at	*2.

•	 The	expert’s	“expertise	is	similarly	relevant	in	deter-
mining	whether	[Defendant’s]	conduct	was	inten-
tional and unjustified in the music industry, as is 
alleged	in	[the	artist’s]	claim	for	tortious	interfer-
ence. As with the breach of contract claim, Gold-
man’s expert testimony could ‘assist the trier of fact’ 
in	determining	whether	[Defendant’s]	actions	were	
improper.	Additionally,	[the	expert’s]	expertise	could	
assist the jury in determining whether the contact 
[Defendant]	had	with	[the	artist]	was	consistent	with	
the typical practice of a distributor in the record 
industry. Accordingly, the court finds that the first 
prerequisite	for	admissibility	under	Rule	702	is	met.”	
2007	WL	4699019,	at	*2.

Sheesley v. The Cessna Aircraft Co.
2006 WL 1084103 (D. S.D. 2006)

Factual Summary
This lawsuit was filed after a plane crash. Evidence 
showed that the pilot of the airplane that had crashed 
had diphenhydramine, a sedative, in his system at the 
time of the crash. Plaintiff sought to admit expert tes-
timony regarding this drug. The testimony was found 
to be irrelevant and thus was not admitted by the dis-
trict court.

Key Language
•	 “Under	Rule	702,	expert	testimony	only	assists	the	

trier of fact if it is relevant to the issues in the case. 
‘The relevancy of the testimony depends on whether 
it can properly be applied to assist the trier of fact to 
decide facts in issue.’… Here, defendants argue that 
the evidence is relevant because diphenhydramine 
has	a	well	established	sedative	effect.”	2006	WL	
1084103,	at	*35.

•	 “Without	evidence	that	[the	pilot]	was	actually	expe-
riencing the sedative side effects, the evidence of 
diphenhydramine in his tissue levels does not make 
pilot error a more probable cause of the accident, and 
thus,	is	irrelevant.”	2006	WL	1084103,	at	*35.

United States v. Wolf
1999 U.S. Dist. LEXIS 20736 (D. S.D. Dec. 6, 1999)

Factual Summary
In	this	criminal	action,	defendant	was	charged	with	
willfully and maliciously burning another individu-
al’s residence. The government sought to introduce the 
fire investigator’s opinion that the fire was caused by 
the use of an accelerant, thus eliminating other possi-
ble natural and accidental causes of the fire. Defendant 
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moved to preclude the fire investigator’s testimony on 
the ground that his proffered testimony did not meet 
the standards for admissibility of expert testimony 
outlined in Daubert. The district court denied defen-
dant’s motion and specifically found that the proposed 
expert testimony would be helpful to the trier of fact 
because it “fit” the facts of the case.

Key Language
•	 “The	second	prong	of	the	Rule	702/Daubert test re-

quires	a	trial	court	to	determine	whether	the	evidence	
or testimony assists the trier of fact in understanding 
the evidence or determining a fact in issue. This con-
dition precedent to admissibility is essentially a rele-
vance consideration in which the trial court must ask 
whether the proposed expert testimony ‘fits’ the case 
and will be ‘helpful’ to the trier of fact in understand-
ing the evidence or determining one or more factual 
issues.”	1999	U.S.	Dist.	LEXIS	20736,	at	*9.

•	 “As	for	the	relevancy,…	there	can	be	no	doubt	that	
[the	fire	investigator’s]	testimony	will	be	helpful	to	
a jury in understanding how and where the fire was 
started. Both of these considerations are important 
issues in the case and will assist the jury in deter-
mining whether the fire was caused by arson or by 
some other non- criminal means. The ‘fit’ or con-
nection	between	[the	fire	investigator’s]	expert	testi-
mony and the causation issues the jury must decide 
is obvious. This being the case, the proffered tes-
timony is relevant and fulfills the second pre- 
condition of admissibility.” Id.

Universal Dynamics, Inc. v. H-P Prods., Inc.
2009 WL 4740858 (D. Neb. Dec. 3, 2009)

Factual Summary
Plaintiff sued Defendants after they allegedly received 
contaminated tubing. Plaintiff sought to introduce 
expert testimony on topics including how a defect 
in pneumatic tubing can affect its functionality, and 
industry standards regarding pneumatic tubing. 
Defendants’ motion in limine regarding the expert’s 
testimony was granted in part, and denied in part.

Key Language
•	 “His	specialized	knowledge	in	this	area	may	assist	

the jury “to understand the evidence or to determine 
a	fact	in	issue.”	2009	WL	4740858,	at	*4.

Gier v. Educ. Serv. Unit No. 16
845 F. Supp. 1342 (D. Neb. 1994), aff’d by 66 F.3d 940 
(8th Cir. 1995)

Factual Summary
The mentally retarded minor plaintiffs brought suit 
against defendants for alleged sexual, physical, and 
emotional abuse. Plaintiffs sought to offer the expert 
testimony of a psychiatrist, Dr. Scanlen, and two psy-
chologists,	Drs.	Sullivan	and	Jones,	who	were	each	pre-
pared to testify that the seven plaintiffs were sexually, 
physically, and emotionally abused and that the abuse 
took place at the defendants’ educational institution. 
Defendants moved to exclude the testimony of plain-
tiffs’ experts, in part, because they evaluated the plain-
tiffs according to a protocol established for use with 
non- retarded children and the plaintiffs were all men-
tally retarded. Although the district court concluded 
that this “fit” problem alone did not render the testi-
mony inadmissible, the court ultimately concluded 
that the experts’ opinions were otherwise unreliable 
and, therefore, inadmissible.

Key Language
•	 “I	am	troubled	by	Plaintiffs’	essentially	unsubstan-

tiated conclusion that research and data about non- 
retarded	children	is	equally	applicable	to	retarded	
children. Logically, differences could be apparent in 
the behavior of retarded and non- retarded children. 
While	Defendants	have	alluded	to	such	differences	
in the deposition examinations of the witnesses and 
asserted	that	some	instruments	deployed	by	[Plain-
tiffs’	experts]	have	not	been	validated	for	use	with	
retarded children, they have not gone so far as to 
present evidence as to what the differences are and 
how they so infect the research on non- retarded 
children as to make it completely unreliable in this 
action.	I	cannot	conclude	the	retarded/non-	retarded	
dichotomy alone renders the witnesses’ testimony 
inadmissible; however, it has relevance when con-
sidering	the	clinical	techniques	and	conclusions	of	
Plaintiffs’ witnesses.” 845 F. Supp. at 1350.

Baker v. John Morrell & Co.
249 F. Supp. 2d 1138 (N.D. Iowa 2003)

Factual Summary
Plaintiff, a former employee of Defendant, filed suit 
under	Title	VII	alleging	constructive	discharge,	dispa-
rate treatment, hostile work environment, and retal-
iation. Following a verdict in favor of Plaintiff on her 
claims of sexual harassment, retaliation, and con-
structive discharge, Defendant filed a post-trial motion 
claiming the district court erred in admitting the tes-
timony of Plaintiff’s expert physician as to the plain-
tiff’s emotional distress. The district court held that the 
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expert’s testimony was not so lacking in foundation or 
reliability to warrant a new trial.

Key Language
•	 “Only	if	the	expert’s	opinion	is	so	fundamen-

tally unsupported that it can offer no assistance 
to the jury must such testimony be excluded.” 249 
F. Supp. 2d at 1182.

•	 “The	sufficiency	of	the	factual	basis	of	[the	expert]’s	
testimony	was	open	to	any	challenge	John	Morrell	
desired to mount on cross- examination, but that suf-
ficiency	was	not	a	basis	for	excluding	[the	expert]’s	
testimony altogether.” 249 F. Supp. 2d at 1183.

In re Baycol Prods. Litig.
532 F. Supp. 2d 1029 (D. Minn. 2007)

Factual Summary
Patients sued the manufacturer of a recalled drug 
that was used to treat high cholesterol. The testi-
mony of numerous experts was evaluated and some 
was deemed relevant and admissible while some was 
excluded as irrelevant.

Key Language
•	 Court	found	that	expert	testimony	regarding	how	

“Bayer conducted preclinical and clinical testimony” 
was irrelevant. 532 F. Supp. 2d. at 1058.

•	 Court	reserved	a	ruling	regarding	the	relevancy	of	
expert testimony that spoke to what could be consid-
ered an “ideal statin” 532 F. Supp. 2d. at 1067.

•	 Court	found	that	another	expert’s	testimony	was	rel-
evant and would assist the jury “in understanding 
the FDA’s rules and regulations relevant to the drug 
approval process.” 532 F. Supp. 2d. at 1070.

Lord v. Nissan Motor Co., Ltd.
2004 U.S. Dist. LEXIS 25409 (D. Minn. Dec. 13, 2004)

Factual Summary
In	this	product	liability	case,	the	plaintiff	alleged	that	
the truck he was driving when he was involved in an 
accident was defective due to the design of the seat 
and other vehicle components. The defendants sought 
to exclude the testimony of the plaintiff’s seat design 
expert because the testing conducted by the expert to 
support his proposed alternative seat design was con-
ducted in conditions dissimilar from the conditions of 
the subject accident. Despite these differences between 
the accident conditions and testing conditions, the dis-
trict court declined to exclude the expert’s testimony.

Key Language
•	 “Although	the	testing	on	the	alternative	design	was	

conducted with scientific rigor and was subjected to 
peer review and publication, it was conducted in con-
ditions somewhat dissimilar from the conditions in 
this case. Nevertheless, those differences do not cre-
ate too great a gap between the underlying research 
and	[the	expert’s]	proffered	opinion.	Although	the	
Court	questions	the	ultimate	persuasiveness	of	[the	
expert’s]	testimony	in	light	of	his	reliance	on	research	
conducted under circumstances different from those 
of the collision at issue, it is not the province of the 
Court to weigh the credibility of an expert’s testi-
mony.”	2004	U.S.	Dist.	LEXIS	25409,	at	*16.

Hernandez v. Flor
2002 U.S. Dist. LEXIS 23208 (D. Minn. 2002)

Factual Summary
Plaintiff’s husband was killed when their mobile home 
caught fire. Plaintiff sued the manufacturer of the 
mobile home, claiming that the home was in a defec-
tive condition and defendant had a duty to warn about 
the use of flammable materials in the home. Defendant 
filed a motion in limine to exclude plaintiff’s experts. 
The district court denied defendant’s motion stating 
that neither party had specifically addressed the par-
ticular opinions rendered by one of the experts and 
after further briefing the court would reconsider the 
reliability of the expert’s testimony.

Key Language
•	 “Courts,	however,	‘must	customize	[their]	inquiry	to	

fit the facts of each particular case.’” 2000 U.S. Dist 
LEXIS	23208,	at	*33	(citations	omitted).

•	 “To	the	extent	that	that	[the	expert]	is	prepared	to	tes-
tify	that	the	fire	on	the	morning	of	July	9,	1999,	would	
not have spread as rapidly as it did but for the use of 
these allegedly flammable building materials, how-
ever,	[the	expert]’s	lack	of	analysis	of	the	particular	
characteristics of mobile home undermines the valid-
ity	of	his	opinion.”	2000	U.S.	Dist	LEXIS	23208,	at	*37.

Ninth Circuit

Lanphere Enters., Inc. v. Jiffy Lube Int’l, Inc.
138 F. App’x 20 (9th Cir. 2005)

Factual Summary
The plaintiff sued the defendant after it allegedly made 
false statements about the plaintiff in its radio adver-
tisements. The plaintiff’s expert opined that the defen-
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dants’ false statements caused the plaintiff to lose 
business based on two surveys he conducted of poten-
tial customers. The Ninth Circuit affirmed the decision 
to	exclude	the	plaintiff’s	expert	due	to	the	questionable	
connection between his opinions and the survey data 
underlying them. According to the court, the analyti-
cal gap between the expert’s conclusions and the facts 
of the case was too significant to pass Daubert’s rele-
vance standard.

Key Language
•	 “In	deciding	whether	to	admit	expert	testimony	

under	Federal	Rule	of	Evidence	702,	the	district	
court performs a gatekeeping role ensuring that the 
proffered testimony ‘is not only relevant but reliable’ 
and that it ‘is sufficiently tied to the facts of the case 
that it will aid the jury in resolving a factual dis-
pute.’” 138 F. App’x at 22.

United States v. Scholl
166 F.3d 964 (9th Cir. 1999)

Factual Summary
A compulsive gambler appealed his conviction on in-
come tax fraud on the grounds that the district court 
improperly limited the testimony of his compulsive 
gambling expert. The expert was to testify that compul-
sive gamblers are in denial about their losses and do not 
want to keep accurate records of their losses. The court 
precluded the testimony on the grounds these opinions 
were not relevant or “fit” with the issues in the case be-
cause the expert could not testify that defendant could 
not have truthfully reported his gambling winnings and 
losses on his taxes. The Ninth Circuit affirmed.

Key Language
•	 “[W]e	must	ensure	that	the	proposed	expert	testi-

mony is ‘relevant to the task at hand,’… i.e., that it 
logically advances a material aspect of the proposing 
party’s case. The Supreme Court referred to the sec-
ond	prong	of	the	analysis	as	the	‘fit’	requirement.”	
166 F.3d at 970.

United States v. Melody Rochelle Singleton
1996 U.S. App. LEXIS 9713 (9th Cir. Apr. 9, 1996)

Factual Summary
The government appealed the reduction in sentence of 
an admitted drug dealer. The district court reduced the 
sentence based on a court- appointed expert’s finding 
that the government discriminated against defendant 
on the grounds of race in not asking for a reduced sen-
tence after defendant provided the police with infor-

mation. The Ninth Circuit reversed, holding there was 
no fit between the expert’s opinion of racism and the 
facts of the case because the expert had no factual evi-
dence of discrimination against defendant.

Key Language
•	 “Expert	testimony	is	not	helpful	unless	there	is	a	‘fit’	

between the testimony and the issues of the case.” 
1996	U.S.	App.	LEXIS	9713,	at	*6.

Daubert v. Merrell Dow Pharms., Inc.
43 F.3d 1311 (9th Cir. 1995)

Factual Summary
Plaintiffs’ experts sought to testify that Bendectin 
caused their children’s birth defects. On remand from 
the Supreme Court, the Ninth Circuit excluded the ex-
perts’ testimony. Because the experts would not testify 
(1) Bendectin caused the individual plaintiffs’ birth de-
fects; or (2) Bendectin more than doubled the relative 
risk of defects, the proffered testimony did not “fit” with 
the issue of specific causation.

Key Language
•	 “Federal	judges	must	therefore	exclude	proffered	sci-

entific	evidence	under	Rules	702	and	403	unless	they	
are convinced that it speaks clearly and directly to 
an issue in dispute in the case….” 43 F.3d at 1321.

Yellow Cab Co of Sacramento v. 
Yellow Cab Co. of Elk Grove
2006 WL 5516883 (E.D. Cal. 2006)

Factual Summary
Plaintiff sued Defendant for trademark infringement. 
Plaintiff sought to introduce expert testimony regard-
ing whether the phrase “yellow cab” was a generic 
term. The district court held that linguistic testimony 
was admissible and relevant.

Key Language
•	 “The	question	of	whether	a	mark	is	generic	is	a	ques-

tion	of	fact	for	the	jury…	Here,	[the	expert]	offers	
testimony as a linguist on the issue of whether ‘yel-
low cab’ is a generic term in the English language. 
Courts have routinely held in trademark actions that 
such expert testimony provides “helpful guidance” 
as to how people use a certain term and the ‘roots’ of 
the	term.”	2006	WL	5516883,	at	*2.

Humphreys v. Regents of Univ. of Cal.
2006 WL 1867713 (N.D. Cal. July 6, 2006)
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Factual Summary
Plaintiff sued alleging that she was fired from her job as 
athletic director as a result of gender discrimination. De-
fendant moved to exclude several of Plaintiff’s experts 
who sought to testify regarding the alleged discrimina-
tory practices and the applicable actions of the Plaintiff.

Key Language
•	 “The	Court	agrees	with	plaintiff	that	[the	human	re-

sources	expert’s]	proposed	testimony	about	the	Uni-
versity’s deviation from good human resources 
practices	is	proper	expert	testimony	under	Rule	702.	
The University’s failure to follow such practices is rel-
evant to plaintiff’s contention that the layoff was a 
pretext for gender discrimination or retaliation, and 
[this	expert’s]	testimony	will	assist	the	jury	because	
the average juror is unlikely to be familiar with hu-
man resources management policies and practices. 
The Court, however, agrees with defendants that 
[this	expert]	may	not	testify	that	the	University’s	fail-
ure to comply with good human resources practices 
is	indicative	of	discrimination.	While	the	jury	may	
ultimately	accept	such	an	inference,	[the	expert’s]	tes-
timony to that effect is unlikely to assist the jury and 
runs the risk that the jury will pay unwarranted def-
erence	to	[his]	expertise”	2006	WL	1867713,	at	*2

•	 “The	Court,	however,	finds	that	[the	lawyer	expert]	
may testify to a limited degree regarding the ‘sweet-
heart deals’ that the University allegedly signed with 
senior administrators in the Athletic Department 
both	before	and	after	[Plaintiff]	left.	[This	expert’s]	
history as outside counsel to corporate clients, as a 
board member of educational institutions, and as a 
senior corporate officer provide him with sufficient 
familiarity with executive severance agreements to 
testify reliably in this case. Further, his proposed 
testimony that the ‘sweetheart deals’ are unusu-
ally generous is relevant to plaintiff’s contention 
that budgetary savings were a pretext for her layoff. 
[His]	testimony	will	also	likely	be	helpful	to	the	jury,	
which will likely be unfamiliar with the contents of 
severance agreements. Accordingly, the Court finds 
that	[this	expert’s]	may	testify	on	the	limited	subject	
above.”	2006	WL	1867713,	at	*4

•	 “The	Court	agrees	with	defendants	that	[a	sportscast-
er’s]	proposed	testimony	is	not	proper	expert	testi-
mony	under	Rule	702.	The	majority	of	[the	expert’s]	
report consists of repeated praise of plaintiff and her 
accomplishments.	While	likely	well-	deserved,	such	
testimony does not reflect ‘specialized knowledge,’ 
nor is it likely to be helpful to the jury, given that 
plaintiff will be available to testify. Further, testimony 

regarding the lack of women in university athletic de-
partments and the impact of plaintiff’s departure on 
female student athletes at UC Berkeley raises a sub-
stantial possibility of confusion of the issues and mis-
leading	the	jury.”	2006	WL	1867713,	at	*4

•	 “Once	again,	however,	[the	CEO	of	the	Women’s	
Sports	Foundation’s]	conclusions	are	not	based	upon	
any specialized knowledge; the jury can consider the 
same evidence she has considered and is certainly 
qualified	to	make	conclusions	based	upon	that	evi-
dence.	Although	[her]	conclusions	may	be	unhelp-
ful to the jury, plaintiff also offers her as a general 
resource	on	Title	IX	and	NCAA.	The	Court	believes	
this testimony may be helpful to the jury, as the 
average juror in unlikely to be familiar with the con-
tours	of	Title	IX	or	the	intricate	regulatory	scheme	
created by the NCAA rules. Further, the Court finds 
that	[this	expert’s]	extensive	experience	is	more	than	
sufficient	to	qualify	her	as	an	expert	on	these	top-
ics.	Indeed,	[she]	has	testified	in	front	of	congressio-
nal committees many times, and heads a non-profit 
organization dedicated to educating the public about 
gender	issues	in	athletics.	Her	education	and	qual-
ifications easily satisfy the threshold reliability 
requirement.”	2006	WL	1867713,	at	*4–5.

Sanderson v. Int’l Flavors & Fragrances, Inc.
950 F. Supp. 981 (C.D. Cal. 1996)

Factual Summary
Plaintiff claimed to suffer sinus injuries from the alde-
hydes	in	seven	of	the	defendant	International	Flavors’	
perfumes.	International	filed	both	a	motion	to	exclude	
plaintiff’s expert witnesses for failure to establish cau-
sation and a motion for summary judgment on the 
issue of causation. The district court granted defen-
dant’s motions, finding that plaintiff’s experts could 
not establish by epidemiological evidence or other sci-
entific evidence that the fragrance products actually 
caused plaintiff’s sinus injuries.

Key Language
•	 Daubert’s	second	prong	“requires	that	the	propo-

nent of expert testimony demonstrate that it ‘logi-
cally	advances	a	material	aspect	of	[her]	case.’”	950	
F. Supp. at 998 (citations omitted).

•	 Plaintiff’s	experts	have	not	proffered	testimony	“that	
either Boss or Drakkar Noir—or any other of defen-
dants’ fragrance products—actually caused her 
injuries or more than doubled her risk of suffering 
them.” Id.
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•	 Because	the	expert’s	“probability	estimate	is	not	
founded upon epidemiological studies showing a rel-
ative risk of greater than two, or some other evidence 
that would lend a scientific foundation to the asser-
tion that fragrances more likely than not caused 
plaintiff’s injuries, it does not constitute ‘a valid sci-
entific	connection	to	the	pertinent	inquiry’	of	causa-
tion.” 950 F. Supp. at 1000 (citations omitted).

•	 Due	to	the	fact	that	“none	of	plaintiff’s	other	experts	
even say that the relative risk is more than two, so 
their testimony, even if totally reliable, would actu-
ally tend to disprove legal causation.” Id.

Jones v. United States
933 F. Supp. 894 (N.D. Cal. 1996)

Factual Summary
Plaintiff brought a wrongful birth action against U.S. 
Army doctors for failing to warn her that penicillin 
could interfere with the effectiveness of birth control 
pills. Plaintiff sought damages associated with the birth 
and	upbringing	of	her	healthy	daughter.	In	a	bifurcated	
case, the district court found that plaintiff had failed to 
establish that antibiotics interfere with the effectiveness 
of the type of birth control taken by the plaintiff.

Key Language
•	 “The	‘fit’	requirement	pertains	primarily	to	the	rel-

evance	of	the	evidence	under	Fed.	R.	Evid.	402,	but	
also recognizes the special dangers inherent in scien-
tific expert testimony.” 933 F. Supp. at 900.

•	 To	establish	“general	causation,	Plaintiffs	were	
required	to	demonstrate	that	there	is	a	scientifically	
validated	interaction	between	Penicillin-	VK	and	Tri-
phasil- 28 birth control pills that made it more likely 
that	[plaintiff]	would	become	pregnant	while	taking	
both drugs than if she were merely taking birth con-
trol pills alone.” Id.

•	 To	establish	“specific	causation,	Plaintiffs	had	
to demonstrate that the interaction between 
	Penicillin-	VK	and	Triphasil-28	birth	control	pills	
was the probable, not merely a possible, cause of 
[plaintiff’s]	pregnancy.”	933	F. Supp.	at	901.

•	 Plaintiff	has	failed	to	establish	specific	causation;	
“none	of	the	articles	cited	by	[the	experts]	contain	a	
controlled, broad-based study of the existence of an 
interaction between antibiotics and oral contracep-
tives, let alone the rate at which such an interaction 
occurs.” Id.

Casey v. Ohio Med. Prods.
877 F. Supp. 1380 (N.D. Cal. 1995)

Factual Summary
Plaintiff, an anesthesiologist, contracted and died from 
chronic active hepatitis that he alleged contracted 
from exposure to halothane, manufactured and sold 
by defendant Ohio Medical. Ohio moved for summary 
judgment on the grounds that plaintiff had failed to 
provide expert testimony linking halothane to plain-
tiff’s illness. The district court granted Ohio’s motion, 
holding that the plaintiff’s expert had failed to estab-
lish that halothane more likely than not caused plain-
tiff’s illness.

Key Language
•	 Plaintiff’s	expert	opinion	“must	include	both	general	

causation (can halothane cause chronic active hepa-
titis) and specific causation (did plaintiff’s exposure 
to halothane cause his chronic active hepatitis).” 877 
F. Supp. at 1383.

•	 The	epidemiology	studies	relied	upon	by	plaintiff’s	
expert “must show a statistically significant increase 
in chronic active hepatitis with exposure to halo-
thane than without it… the study clearly does not 
describe such an epidemiological analysis.” 877 
F. Supp. at 1385.

•	 “[T]he	proposed	expert	testimony	must	be	relevant	
to the case at hand; that is, it must logically advance 
a material aspect of plaintiff’s case,” therefore here 
the expert must show that “halothane, ‘more likely 
than not’ caused the injury.” 877 F. Supp. at 1386.

Tubar v. Clift
2009 WL 1325952 (W.D. Wash. 2009)

Factual Summary
Plaintiff	sued	Clift	and	the	City	of	Kent	after	he	was	shot	
by a police officer alleging a violation of his civil rights. 
Plaintiff sought to introduce expert testimony regard-
ing whether the officer’s use of force was unreasonable.

Key Language
•	 “Defendants	argue	that	[the	expert’s]	testimony	is	

irrelevant because it addresses an issue within the 
common knowledge of the average layman and ‘does 
little more than tell the jury which result to reach.’” 
2009	WL	1325952,	at	*3

•	 “Because	[the	expert]	has	specialized	experience	
with police practices, his testimony may help the 
jury interpret and understand the evidence.” 2009 
WL	1325952,	at	*3

•	 “The	appropriate	response	by	a	police	officer	
attempting to apprehend a stolen vehicle is not nec-
essarily common knowledge. Similarly, the proper 
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response and investigation by a police department to 
a police shooting is also likely beyond the knowledge 
of	the	average	juror.	Thus,	[the	expert’s]	specialized	
knowledge and experience with such police prac-
tices may assist the jury in understanding the evi-
dence	and	making	an	informed	decision.”	2009	WL	
1325952,	*3

Hernandez v. City of Vancouver
2009 WL 279038 (W.D. Wash. Feb. 5, 2009)

Factual Summary
In	an	employment	discrimination	action	Plaintiff	sought	
to introduce expert testimony on the subject of discrim-
ination and retaliation. The district court excluded this 
testimony finding that it would not assist the jury.

Key Language
•	 “Encompassed	in	the	determination	of	whether	

expert testimony is relevant is whether it is helpful 
to the jury and whether it addresses an issue beyond 
the common knowledge of the average layman.” 
2009	WL	279038,	at	*4.

•	 “Expert	testimony	as	to	proper	governance	stan-
dards is allowed and Plaintiff’s expert may tes-
tify about the City’s deviation from good human 
resources	practices	under	Rule	702.	The	Defendants’	
failure to follow such practices is relevant to Plain-
tiff’s contention that the Defendants actions were 
discriminatory,	and	[the	expert’s]	testimony	could	
assist the jury because the average juror is unlikely 
to be familiar with human resources management 
policies	and	practices.”	2009	WL	279038,	at	*5.

•	 “The	Court,	however,	agrees	with	Defendants	that	
the	[the	expert]	may	not	testify	that	the	Defen-
dants’ failure to comply with good human resources 
practices	is	indicative	of	discrimination.	While	the	
jury	may	ultimately	accept	such	an	inference,	[the	
expert’s]	testimony	to	that	effect	is	unlikely	to	assist	
the jury and runs the risk that the jury will pay 
unwarranted	deference	to	[the	expert’s]	expertise.”	
2009	WL	279038,	at	*5.

•	 “The	Court	sees	little	of	value	in	the	proposed	testi-
mony	of	[the	expert]	that	is	not	an	expression	of	an	
ultimate issue of law. The proposed testimony would 
concern facts that percipient witnesses will know; 
facts that are not particularly technical or needy of 
translation	into	lay	language.	In	terms	of	whether,	
in fact, those facts establish discrimination is not 
for the expert to say; she was not a participant. The 
opinion that the Defendants discriminated against 
Plaintiff is the very issue which the jury must decide. 

It	appears	to	the	Court	that	[the	expert],	on	the	basis	
of the report in which her testimony is described, 
brings no expertise to this action, but only either 
recapitulation of percipient testimony or articulation 
of	legal	conclusions.”	2009	WL	279038,	at	*5.

Bates v. King County
2007 WL 1412889 (W.D. Wash. 2007)

Factual Summary
Plaintiff	brought	a	section	1983	action	against	King	
County	for	its	failure	to	adequately	train	and	supervise	
some of its deputies. Plaintiff sought to offer expert tes-
timony regarding police practices. The district court 
held that the proffered testimony would aid the jury 
and thus was relevant.

Key Language
•	 Expert’s	“testimony	will	help	the	trier	of	fact	to	

assess the reasonableness of the deputies’ actions 
and the reasonableness of the internal investigation 
performed	by	King	County.”	2007	WL	1412889,	at	*3

•	 “The	appropriate	response	by	a	police	officer	to	
a person resisting arrest is not necessarily com-
mon knowledge. Expert testimony from an expe-
rienced law enforcement professional would assist 
the jury in understanding whether a particular offi-
cer exerted excessive force. The proper response of 
a police department to complaints about excessive 
force used by officers is also not common knowledge. 
Expert testimony concerning the proper response 
would thus help the jury to understand the facts and 
make an informed decision as to the department’s 
actions.”	2007	WL	1412889,	at	*3

Dickinson v. City of Kent
2007 WL 4420931 (W.D. Wash. 2007)

Factual Summary
Plaintiff sued City alleging that police used excessive 
force. Defendant’s sought to exclude the testimony of 
an expert who would testify regarding police practices. 
The district court held that the expert’s testimony was 
admissible.

Key Language
•	 “The	court	finds	that	[the	expert’s]	testimony	will	be	

helpful to assist the jury because the deployment of 
the	police	dog	Jedi	was	reasonable	under	the	facts	of	
this case is an ‘issue beyond the common knowledge 
of	the	average	layman.’”	2007	WL	4420931,	at	*1.
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United States v. W.R. Grace
455 F. Supp. 2d 1181 (D. Mont. 2006), aff’d in part, 
rev’d in part, remanded, 504 F.3d 745 (9th Cir. 2007)

Factual Summary
A mine operator and current and former employees 
were indicted on numerous criminal counts in con-
nection with alleged release of asbestos from a mine. 
Defendants moved to exclude certain expert testimony 
and the district court granted Defendants’ motion. 
The Government appealed to the Ninth Circuit which 
reversed the district court’s decision in part (regarding 
historical testing) and remanded the decision in part 
so that the district court could perform a full Daubert 
analysis regarding indoor air testing testimony.

Key Language
•	 “Allowing	expert	testimony	based	on	EPA	studies	

“will assit the trier of fact to understand the evidence 
or to determine a fact in issue… Because the district 
court	did	not	inquire	into	whether	the	data	provided	
by the indoor air tests is of the type reasonably relied 
upon by experts in the field… or whether the data 
fits	under	Rule	702,	we	remand…”	504	F.3d	at	762

•	 “This	limited	use	of	the	study	to	inform	experts’	
opinions is permissible, because the propensity of 
Libby asbestos to release fibers fits the release element 
of the knowing endangerment provision. The district 
court did not consider this propensity- to- release in-
quiry,	thus	abusing	its	discretion.”	504	F.3d	at	762

Olsen v. Marriott Int’l, Inc.
75 F. Supp. 2d 1052 (D. Ariz. 1999)

Factual Summary
Plaintiff	sued	defendant	spa	under	Title	VII	for	denying	
him a position as a massage therapist because he was a 
male. Defendant claimed more customers wanted a fe-
male therapist, and thus there was a legitimate basis for 
the discrimination. To support this theory, defendant 
sought to offer the testimony of an expert that sexual 
abuse victims should be allowed to choose the gender of 
their masseuse because of possible negative memories 
associated with touching by someone of the same gen-
der as the abuser. The district court struck the expert’s 
report, concluding, in part, the expert failed to show 
how many abuse victims sought massages generally 
or at the defendant’s spa, or how many massages were 
sought by non- abuse victims. Thus, the expert’s opinion 
was not shown to be relevant.

Key Language
•	 The	standard	under	Rule	702	“is	one	of	relevancy	and	

requires	the	Court	to	assess	‘fit,’	i.e., ‘whether expert 
testimony… is sufficiently tied to the facts of the case 
that it will aid the jury in resolving a factual dispute.’” 
75	F. Supp. 2d	at	1057	(quoting	Daubert v. Merrell Dow 
Pharms., Inc., 509 U.S. 579, 591 (1993)).

Hall v. Baxter Health Care Corp.
947 F. Supp. 1387 (D. Or. 1996)

Factual Summary
Plaintiffs claimed to suffer from hundreds of symp-
toms referred to as atypical connective tissue disease 
as a result of silicone breast implants manufactured 
by the defendants. Defendants filed motions in limine 
to exclude the testimony of plaintiffs’ experts relating 
to the causal connection between the syndromes suf-
fered by the plaintiffs and silicone breast implants. The 
district court granted the defendants’ motions finding 
that the plaintiffs had failed to establish the reliabil-
ity of their experts’ testimonies relating to causation 
through factually supported epidemiological evidence.

Key Language
•	 The	district	court’s	responsibility	is	to	“ensure	that	

the proposed testimony ‘fits,’ that is, that the testi-
mony is ‘relevant to the task at hand’ in that it ‘log-
ically advances a material aspect of the proposing 
party’s	case.’”	947	F. Supp.	at	1396	(quoting	Daubert v. 
Merrell Dow Pharms., Inc., 509 U.S. 579, 597 (1993)).

•	 With	the	possible	exception	of	the	lead	plaintiff,	
“plaintiffs have not been diagnosed as having clas-
sical autoimmune disorders” and therefore “any 
expert testimony relating to the existence and cau-
sation of any atypical, silicone- caused, autoimmune 
disorder” must be excluded. 947 F. Supp. at 1403.

•	 To	be	admissible	“epidemiological	evidence	must	fit	
the legal as well as the substantive issues of the case.” 
Id.

Tenth Circuit

Hatfield v. Wal-Mart Stores, Inc.
335 F. App’x 796 (10th Cir. 2009)

Factual Summary
Customer brought action against retailer, alleging per-
sonal injuries sustained when customer, walking in 
retailer’s store with the aid of crutches, slipped and fell, 
hitting her head on the floor. The Court excluded Plain-
tiff’s expert after the expert could not cite to any indus-
try standard applicable to the placement of safety mats.
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Key Language
•	 “…in	the	absence	of	an	industry	standard,	the	jury	

members could use common sense and their own life 
experiences	to	decide	whether	Wal-Mart	was	negli-
gent for failing to place a safety mat in front of a flo-
ral	display.”	335	F.	App’x	at	800–801.

•	 “The	trial	court	found	that	Balian’s	testimony	would	
not assist the jury and, thus, would not be relevant.” 
Id.

Lifewise Master Funding v. Telebank
374 F.3d 917 (10th Cir. 2004)

Factual Summary
The parties in this commercial dispute entered into a 
funding agreement that allowed the plaintiffs to obtain 
up to $200 million from the defendant over a seven-year 
period. The funding agreement contained several con-
ditions	that	the	parties	were	required	to	satisfy	before	
the	defendants	were	required	to	provide	funding.	The	
plaintiffs were in the business of lending money to ter-
minally ill patients. The defendant invoked its right un-
der a clause in the funding agreement to delay funding 
to the plaintiffs until the defendant became satisfied 
with the general business operations of the plaintiffs. 
The plaintiffs then brought suit for breach of contract. 
The plaintiffs submitted a total of four different dam-
ages models to the district court, all of which were ex-
cluded. The fourth damage model was premised on an 
estimate of projected loans, from April 2001 through 
the end of 2005, of $167 million. The plaintiffs predicted 
that, based on this $167 million estimate, its gross reve-
nue would be approximately $44 million and total costs 
would be approximately $30 million. By subtracting 
costs from gross revenue, and by then applying a dis-
count rate of 13 percent, the plaintiffs’ expert opined 
that the plaintiffs’ lost profits totaled between $6.7 mil-
lion and $9.3 million. The district court concluded that 
this	fourth	damages	model	failed	to	meet	the	require-
ments of Daubert	and	Rule	702	because,	among	things,	
the expert’s methodology did not fit the case because 
three-month rolling averages are not appropriate for 
a young company that claims to have a vast untapped 
market	in	need	of	its	unique	loan	product.	The	Tenth	
Circuit affirmed.

Key Language
•	 In	affirming	the	district	court’s	holding,	the	Tenth	

Circuit noted that Plaintiffs do “not challenge any 
of the district court’s bases for excluding the dam-
ages model itself under Daubert and Kumho Tire 
except by arguing that the district court improp-

erly weighed evidence. However, the court found 
that	[Plaintiffs’]	use	of	three-month	rolling	averages,	
step-down methodologies, compounded monthly 
growth rates, S-Curves, and a 13 percent discount 
rate	was	‘unique	to	this	case	and	not	based	on	any	
recognized standard.’ Moreover, the methodology 
was not in regular usage for predicting future prof-
its, was not peer reviewed, has no uniform usage in 
any known industry, and is capable of manipulation 
to	achieve	virtually	any	desired	result.	[Plaintiffs	do]	
not challenge any of these points. The district court 
did not abuse its discretion.” 374 F.3d at 929.

McKenzie v. Benton
388 F.3d 1342 (10th Cir. 2004), cert. denied, 544 U.S. 
1048 (2005)

Factual Summary
In	this	employment	dispute,	the	employee	was	a	dep-
uty sheriff who never received a negative performance 
evaluation, although she suffered from psychologi-
cal afflictions, including family- related post- traumatic 
stress disorder. As her condition worsened, she fre-
quently	missed	work	and	later	resigned.	After	serious	
self- inflicted wounds and treatment, the employee’s 
psychiatrist opined that her condition had improved 
such that she could return to work. However, her for-
mer employer refused to hire her because of liabil-
ity concerns and fear of public uneasiness related to 
her past illness. The employee brought suit under 
the Americans with Disabilities Act. To assist the 
jury	in	deciding	if	the	employee	was	qualified,	the	
employer offered expert testimony from a police offi-
cer	about	pre-	employment	evaluations	and	qualifica-
tion of law enforcement personnel. After losing at trial, 
the employee appealed the district court’s decision to 
admit the testimony of the employer’s expert testimony 
as irrelevant. The Tenth Circuit affirmed.

Key Language
•	 “Relevance	is	evaluated	based	on	‘whether	that	rea-

soning or methodology properly can be applied to 
the facts in issue.’” 388 F.3d at 1351.

•	 “Rule	702	requires	that	the	evidence	or	testimony	
‘assist the trier of fact to understand the evidence or 
to determine a fact in issue.’ This condition goes pri-
marily to relevance.” Id.	at	1351–52.

•	 “‘Expert	testimony	which	does	not	relate	to	any	issue	
in the case is not relevant and, ergo, non- helpful.’ 
Id.	(quoting	3	Weinstein	&	Berger	P	702[02],	p.	702–
18). See also United States v. Downing, 753 F.2d 1224, 
1242 (3d Cir. 1985) (‘An additional consideration 
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under	Rule	702—and	another	aspect	of	relevancy—
is whether expert testimony proffered in the case is 
sufficiently tied to the facts of the case that it will aid 
the jury in resolving a factual dispute’). The consid-
eration	‘has	been	aptly	described	by	Judge	Becker	as	
one of ‘fit.’’” Id. at 1352.

•	 “Officer	Walton	is	a	Deputy	Chief	of	the	Patrol	Divi-
sion in the Chicago Police Department. At the time 
of	the	trial,	Officer	Walton	had	served	nearly	thirty	
years with the Department, including twenty- two 
years in ‘patrol operations,’ four years as ‘a director 
of training and education,’ and held the position of 
‘certified	police	instructor.’	We	agree	with	the	defen-
dant that the district judge could consider Officer 
Walton’s	testimony	regarding	the	‘duties,	responsi-
bilities, and rigors of the law enforcement profession’ 
as	helpful	to	the	jury	in	determining	whether	[the	
employee]	was	a	qualified	individual	or	whether	it	
was ‘objectively reasonable’ for defendant to not con-
sider	rehiring	[the	employee].”	Id.

•	 “Further,	Officer	Walton’s	testimony	was	also	rel-
evant	to	the	jury’s	examination	of	whether	[the	
employee]	was	a	‘direct	threat’	to	herself	or	others.	
In	Jury	Instruction	No.	21,	which	concerned	‘direct	
threat,’ the jury was asked to determine the ‘dura-
tion, magnitude and likelihood of the potential harm 
posed	by’	[the	employee].	We	believe	that	Officer	
Walton’s	testimony	regarding	the	dangerous	nature	
of law enforcement, and the need for good judgment 
and self- control, was relevant in assisting the jury in 
making this determination. Thus, we hold that the 
district	court	did	not	err	in	admitting	Officer	Wal-
ton’s testimony.” Id.	at	1352–53.

Bitler v. A.O. Smith Corp., Inc.
400 F.3d 1227 (10th Cir. 2004), cert. denied, 546 U.S. 
926 (2005)

Factual Summary
The plaintiff was severely burned when a gas explo-
sion occurred in the basement of his home. The plain-
tiff’s experts opined that a gas leak in the home’s hot 
water heater led to the explosion and that the gas leak 
was	caused	by	a	defective	safety	valve.	In	particular,	
the plaintiff’s fire investigator concluded that the wa-
ter heater was the source of the accident; the plaintiff’s 
engineer/accident investigator concluded that the leak 
was caused by copper sulfide contamination on the wa-
ter heater’s safety valve seat; and the plaintiff’s chemical 
engineer testified about the history of copper sulfide- 
contamination- related accidents and that the amount 
of contamination found on the safety valve was at an 

unacceptable level. The manufacturers of the water 
heater and safety valve challenged the admissibility of 
the opinions offered by the plaintiff’s experts as insuf-
ficiently reliable and lacking a firm foundation in sci-
ence. Among other specific arguments, the defendants 
argued that the theory offered by the plaintiff’s engi-
neer/accident investigator about copper sulfide contam-
ination did not fit the known facts in that no particles of 
sufficient size to cause a leak were found on the seat of 
the safety valve. The trial court held that the plaintiff’s 
proposed expert testimony was relevant and reliable 
and, therefore, admissible. The Tenth Circuit affirmed.

Key Language
•	 “[I]n	fulfilling	its	Daubert obligations a trial court 

must	also	conduct	a	further	inquiry	into	whether	
proposed testimony is sufficiently ‘relevant to the 
task at hand.’” 400 F.3d at 1234.

•	 “The	Supreme	Court	has	described	the	consideration	
of relevant evidence as one of ‘fit.’ A trial court must 
look at the logical relationship between the evidence 
proffered and the material issue that evidence is sup-
posed to support to determine if it advances the pur-
pose of aiding the trier of fact. Even if an expert’s 
proffered evidence is scientifically valid and follows 
appropriately reliable methodologies, it might not 
have sufficient bearing on the issue at hand to war-
rant a determination that it has relevant ‘fit.’ Testi-
mony	concerning	the	laws	of	quantum	mechanics	
may be scientifically relevant, but may have no prac-
tical relevance to testimony concerning the function 
and possible failure of a water heater safety valve 
control. Evidence appropriate for one purpose, there-
fore, may not be relevant for a different purpose, and 
it is the trial court’s task to make this fitness deter-
mination.” Id.

•	 In	affirming	the	district	court’s	decision,	the	Tenth	
Circuit characterized and then rejected the defen-
dants’	fit	argument	as	follows:	“as	to	the	‘fit’	between	
the expert testimony and the material issue at stake 
in	this	case,	White-Rodgers	argues	that	the	the-
ory of copper sulfide particulate contamination 
does not ‘fit’ the facts that the safety valve at issue 
is a screened valve, and no screened valve had ever 
been shown to allow sufficient copper sulfide down-
stream so as to cause a gas leak; furthermore, the 
valve functioned properly when tested after the acci-
dent. This argument confuses a Daubert	inquiry	into	
relevant	‘fit’	with	the	jury	question	of	which	theory,	
plaintiffs’ or defendant’s, best captures the truth of 
the	matter	at	issue.	The	former	inquiry	is	aimed	at	
determining if ‘a valid scientific connection to the 
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pertinent	inquiry’	obtains	as	a	precondition	to	the	
admissibility of expert testimony. Here, the expert 
testimony ‘fits’ because it involves a reliable method 
that would aid the jury in resolving a factual dispute; 
whether the jury finds that the testimony ‘fits’ their 
best assessment of the truth of the matter is an alto-
gether different issue.” Id. at 1238.

Mitchell v. Gencorp Inc.
165 F.3d 778 (10th Cir. 1999)

Factual Summary
Plaintiff was diagnosed with and ultimately died from 
chronic myelogenous leukemia. Prior to his death, 
plaintiff commenced a toxic tort product liability case 
against defendant Gencorp, which was based on the 
theory that his exposure to Gencorp’s products caused 
him to develop chronic myelogenous leukemia. Plain-
tiff sought to introduce the expert testimony of four 
physicians who each proposed to testify in support of 
plaintiff’s causation theory. Gencorp moved to preclude 
the testimony of these physicians because they each 
supported their conclusions with various published 
works that indicated there is a link between exposure 
to benzene and certain types of leukemia, although 
the physicians had no evidence that plaintiff was ever 
exposed	to	benzene.	Instead,	the	physicians	based	their	
opinions on the theory that Gencorp’s products were 
chemically similar to benzene. The trial court held that 
there was an insufficient “fit” between the data relied 
upon by the physicians and the underlying facts of the 
case. The Tenth Circuit affirmed.

Key Language
•	 In	affirming	the	district	court’	s	decision,	the	Tenth	

Circuit began “by noting that the record contains 
some testimony about the similarities between ben-
zene and defendant’s products. Missing from this evi-
dence is additional testimony explaining exactly what 
these similarities are and how the similarities cause 
the human body to respond to defendant’s chemi-
cals in a manner similar to benzene. Nor does the 
literature plaintiffs present support the notion that 
chemicals similar to benzene will affect the body in 
a manner similar enough to cause the same response 
as	benzene.	We	recognize	that	trained	experts	com-
monly extrapolate from existing data, but nothing… 
requires	a	district	court	to	admit	opinion	evidence	
which is connected to existing data only by the ipse 
dixit of the expert. The court may conclude that there 
is simply too great an analytical gap between the data 
and the opinion proffered.” 165 F.3d at 782.

•	 “Without	scientific	data	supporting	their	conclu-
sions that chemicals similar to benzene cause the 
same problems as benzene, the analytical gap in 
the experts’ testimony is simply too wide for the 
opinions to establish causation. The district court 
reached this conclusion and did not abuse its discre-
tion in doing so.” Id.

SCO Group, Inc. v. Novell, Inc.
2010 WL 725573 (D. Utah Mar. 2, 2010)

Factual Summary
Copyright dispute arose between parties following an 
asset purchase agreement in which ultimate issue of fact 
for	the	jury	to	decide	was	which	party	owned	the	UNIX	
copyrights. Plaintiff retained an expert in copyright law. 
Plaintiff’s expert offered his opinion that ownership of 
the	UNIX	copyrights	by	Plaintiff	was	necessary	to	op-
erate the business. Defendant sought to exclude the ex-
pert’s testimony on the grounds that such an opinion 
circumvented the jury’s decision- making process by tell-
ing it how to decide the case. The trial court found it a 
close call, but allowed Plaintiff’s expert’s opinions.

Key Language
•	 “…when	the	purpose	of	testimony	is	to	direct	the	

jury’s understanding of the legal standards upon 
which the verdict must be based, the testimony can-
not	be	allowed.	In	no	instance	can	a	witness	be	
permitted	to	define	the	law	of	the	case.”	2010	WL	
725573,	*4.

Plascencia v. City of St. George
2009 WL 562263 (D. Utah Mar. 3, 2009)

Factual Summary
Plaintiff alleged that during his arrest, the arresting 
officer was abusive and that the officer used excessive 
force. Plaintiff proposed to call an expert witness to 
testify regarding the actions of the police officer. The 
district court excluded the expert’s opinion because it 
was neither reliable nor relevant.

Key Language
•	 “[A]n	expert	witness	may	offer	testimony	that	

embraces legal standards, such as the excessive force 
standard at issue here, but that testimony may be 
excluded for other reasons, ‘such as the likelihood of 
jury confusion, the danger of unfair prejudice, or the 
inability of such evidence to assist the trier of fact’” 
2009	WL	562263,	*3.

•	 “Expert	testimony	is	unhelpful	to	the	jury	if	the	
expert is ‘merely telling the jury what result to reach,’ 
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unless	the	expert	‘explain[s]	the	basis	for	his	opin-
ions in sufficient detail to permit the jury to inde-
pendently evaluate his conclusions.’” Id.

Ruff v. Ensign-Bickford Indus., Inc.
171 F. Supp. 2d 1226 (D. Utah 2001)

Factual Summary
Plaintiffs brought this toxic tort product liability case 
against defendant explosive manufacturers for per-
sonal injuries they suffered when defendants alleg-
edly released cancer causing chemicals into the soil 
and ground water. Plaintiffs claimed the release of the 
toxin	Royal	Demolition	Explosive	(“RDX”)	from	defen-
dants’ explosive manufacturing plant caused their non- 
Hodgkin’s lymphoma cancers. Plaintiffs claimed they 
contracted this disease by eating produce grown in 
contaminated soil and from eating fish raised in ponds 
on their properties. Plaintiffs retained Dr. McLendon 
to	analyze	the	chemical	fate	and	plant	uptake	of	RDX	
and its breakdown products on plaintiffs’ properties, 
as	well	as	to	estimate	each	plaintiff’s	ingestion	of	RDX	
and its breakdown products for purposes of calculating 
dose amounts for each plaintiff infected. Defendants 
sought to exclude the opinion testimony of plaintiffs’ 
dose estimate expert on the grounds that he was not 
qualified	to	express	an	opinion	on	plaintiffs’	level	of	
dose and his methodology was not sufficiently tied to 
the facts of the case to satisfy Daubert’s	“fit”	require-
ment. The district court disagreed.

Key Language
•	 “The	relevancy	requirement	under	702	is	determined	

by ascertaining whether the reasoning or methodol-
ogy	can	be	properly	applied	to	the	facts	in	issue.	In	
other words, the Court must determine whether the 
testimony is sufficiently tied to the facts of the case 
that it will aid the jury in resolving a factual dis-
pute.” 171 F. Supp. 2d at 1236.

•	 “The	Court	finds	that	Plaintiffs	have	met	their	bur-
den	in	demonstrating	the	relevancy	of	the	[study	
relied	upon	by	their	expert]	to	Plaintiffs’	situation….	
Strong	evidence	exists	that	RDX	is	degrading	[in	
accordance	with]	this	study	on	Plaintiffs’	proper-
ties, and Plaintiffs have produced scientific literature 
to	support	such	a	pattern.	Accordingly,	the	[study]	
meets	the	‘fit’	or	relevance	requirements	of	Rule	702,	
and	Dr.	McClendon	validly	applied	[the	study]	to	the	
facts of this case.” Id.

Utah Med. Prods., Inc. v. Clinical 
Innovations Assocs., Inc.
79 F. Supp. 2d 1290 (D. Utah 1999), aff’d by 251 F.3d 
171 (Fed. Cir. 2000)

Factual Summary
This commercial dispute involved claims of patent 
infringement, false advertising under the Lanham Act, 
misappropriation of trade secrets and breach of fidu-
ciary duty. Plaintiffs’ claims were premised on defen-
dants’ alleged unlawful use of Plaintiffs’ intrauterine 
catheter patent. Plaintiffs proposed to offer the expert 
opinion	testimony	of	Robert	W.	Hitchcock	in	support	
of their false advertising claim. Based on his engineer-
ing experience, Mr. Hitchcock was prepared to testify 
that	the	advertisement	in	question	was	“literally	false.”	
Defendants challenged the admissibility of Mr. Hitch-
cock’s opinion testimony on the ground that there was 
an insufficient “fit” between his opinion and the facts 
of the case. The district court agreed.

Key Language
•	 “[T]he	Court	must	determine	first	whether	the	

expert’s proposed testimony is scientific knowledge, 
and second, whether the evidence ‘fits’ the current 
issue and will assist the jury.” 79 F. Supp. 2d at 1316.

•	 Mr.	Hitchcock’s	opinion	did	not	fit	the	facts	of	the	
case because “he never analyzed the full context 
of the advertisements or how they were perceived 
among the clinicians whom the advertisements tar-
geted.	While	Hitchcock’s	expert	opinion	may	be	reli-
able as to the methodology he used to opine on the 
meaning of ‘sensor- tipped’ in the medical engineer-
ing industry, the Court does not need to address that 
issue. Even if Hitchcock’s methodology for reaching 
his opinion is reliable, the opinion must be relevant. 
Hitchcock’s testimony is insufficient in this area. 
The Court finds that Hitchcock’s testimony does not 
satisfy the relevance prong of admissibility under 
Daubert and Kumho Tire and will not be helpful in 
assisting	the	trier	of	fact	as	required	under	Rule	702.	
Therefore, the Court finds that Hitchcock’s expert 
report as to Plaintiffs’ false advertising claim is inad-
missible and should be excluded.” Id.

First Data Corp. v. Konya
2007 WL 2116378 (D. Colo. July 20, 2007)

Factual Summary
In	patent	assignment	action,	defendant	claimed	his	
assignment of a patent to Plaintiff was invalid because 
the agreement was reached during a psychotic epi-
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sode. Plaintiff presented his treating physician to tes-
tify as to his mental state at the time of agreement 
formation. Plaintiff claimed that the expert’s opinions 
did not “fit” the facts of the case because the doctor 
failed to consider the specific circumstances attendant 
to Defendant’s interactions with Plaintiff or his partic-
ular behavior at the time of the agreement. The Court 
allowed Plaintiff’s physician to testify.

Key Language
•	 “[T]he	existence	of	contradictory	evidence	does	not	

presumptively	render	[the	expert’s]	opinions	unreli-
able	or	irrelevant	for	purposes	of	Rule	702.”	2007	WL	
2116378,	at	*12	(D.	Colo.	2007).

•	 “Doubts	about	whether	an	expert’s	testimony	will	
be useful should generally be resolved in favor of 
admissibility unless there are strong factors such as 
time or surprise favoring exclusions.” Id.

•	 “As	a	general	rule,	the	factual	basis	of	an	expert	opin-
ion goes to the credibility of the testimony, not the 
admissibility, and it is up to the opposing party to 
examine the factual basis for the opinion in cross 
examination. Only if the expert’s opinion is so funda-
mentally unsupported that it can offer no assistance 
to the jury must such testimony be excluded.” Id.

In re Breast Implant Litig.
11 F. Supp. 2d 1217 (D. Colo. 1998)

Factual Summary
Plaintiffs brought suit against various breast implant 
manufacturers, claiming that their silicon breast pros-
theses caused them to develop auto- immune and other 
systemic diseases. Defendants sought to preclude the 
testimony of several of plaintiffs’ experts, includ-
ing	plaintiffs’	rheumatology	expert,	Stewart	Kasan,	
M.D.	Dr.	Kasan	was	prepared	to	testify,	to	a	reasonable	
degree of medical probability, that plaintiffs developed 
certain symptoms and illnesses due to exposure to sil-
icon	gel	breast	implants.	Dr.	Kasan’s	opinions	were	
limited to specific causation issues, and he was not pre-
pared to testify that silicon breast implants caused 
disease in people in general. Defendants sought to pre-
clude	Dr.	Kasan’s	testimony	on	the	theory	that,	in	the	
absence of proof of general causation, his specific cau-
sation testimony could not satisfy the “fit” prong of the 
Daubert analysis. The district court agreed.

Key Language
•	 “[F]ederal	judges	must	exclude	proffered	scientific	

evidence	under	Rule	702	unless	they	are	convinced	
that it speaks clearly and directly to an issue in dis-

pute in the case, and that it will not mislead the 
jury.” 11 F. Supp. 2d at 1223.

•	 “[I]n	evaluating	the	‘fit’	aspect	of	the	Daubert anal-
ysis, the Court must look to the nature of the Plain-
tiffs’ claims, and the evidence necessary to make out 
a prima facie case.” Id.

•	 “In	the	absence	of	proof	of	general	causation,	Dr.	
Kasan’s	specific	causation	testimony	is	irrelevant	as	
it does not ‘fit’ Plaintiffs’ case.” Id. at 1235.

In re Cessna 208 Series Aircraft Prods. Liab. Litig.
2009 WL 1357234 (D. Kan. May 12, 2009)

Factual Summary
In	products	liability	actions,	Plaintiffs	sought	to	ad-
mit the testimony of a business ethics expert. The Court 
granted Defendant’s motion to exclude the testimony 
because on the grounds that the expert’s opinions that 
the company did not act as a conscientious corpora-
tion, maintained a defective corporate culture, violated 
fundamental principles of ethics and compromised ba-
sic moral rights would not assist the jury because they 
were not directly relevant to plaintiffs’ product liability 
claims and may tend to mislead or confuse the jury.

Key Language
•	 “Here,	the	MDL	cases	will	be	tried	to	a	jury	and	

plaintiffs have not shown how Dr. Strudler’s opinions 
about conscientious corporations directly relate to 
the product liability claims against Cessna. Accord-
ingly, the Court must exclude Dr. Strudler’s expert 
opinion	under	Rule	702,	Fed.	R.	Evid.,	and	Daubert.” 
2009	WL	1357234,	at	*4.

Hutton Contracting Co., Inc. v. City of Coffeyville
2004 U.S. Dist. LEXIS 19580 (D. Kan. Sept. 24, 2004)

Factual Summary
In	this	construction	dispute,	the	contractor	brought	
suit against the City of Coffeyville for amounts alleg-
edly owed under the construction contract. The City 
paid $964,210.08 to the contractor, leaving a retainage 
of $110,159.47. This retainage is what was at issue in the 
lawsuit. Although the City admitted that $110,159.47 
was due and owing under the terms of the parties’ con-
tract,	the	City	argued	that	liquidated	damages	alleg-
edly owed by the contractor as a result of project 
delays more than offset the retainage. The contractor 
sought to introduce the opinion of an industry expert 
who believed that the City should have extended the 
completion deadline because of weather delays and 
unavailability of material. The City argued that this 
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opinion was inadmissible under Daubert because the 
expert applied the erroneous legal standard by focus-
ing on industry custom, as opposed to the terms of the 
parties’	unambiguous	contract.	In	granting	the	City’s	
motion, the district court held that the expert’s testi-
mony about industry custom did not satisfy Daubert’s 
fit	requirement	because	it	ignored	the	clear	and	unam-
biguous terms of the parties’ contract.

Key Language
•	 “To	determine	relevancy,	the	Court	considers	

whether the testimony is so ‘sufficiently tied to the 
facts of the case that it will aid the jury in resolving a 
factual	dispute.’”	2004	U.S.	Dist.	LEXIS	19580,	at	*35.

•	 “Testimony	as	to	a	standard	industry	practice	may	
be admissible to interpret an ambiguous contract 
provision. However, where the contract is clear and 
complete, it cannot be changed or supplemented by 
evidence	of	prevailing	industry	practice.	In	addition,	
‘absent any need to clarify or define terms of art, sci-
ence or trade, expert opinion testimony to inter-
pret contract language is inadmissible.’ Thus, in the 
absence of an ambiguous contract provision, evi-
dence of industry custom is simply irrelevant and 
properly	excluded	pursuant	to	Rule	702	and	Daubert. 
Id.	at	*37–38.

•	 The	expert’s	“opinions	regarding	weather-related	
extensions	are	not	relevant	because	they	are	[not]	
based upon the unambiguous language contained 
in the Contract, but rather, on his views about con-
struction contracts in general.” Id.	at	*39.

•	 “In	short,	[the	expert’s]	opinion	concerning	the	
industry custom of granting extensions ignores the 
clear Contract provisions, and as such, is irrelevant.” 
Id.	at	*40.

•	 The	expert’s	“conclusion	regarding	extensions	is	
negated by the Contract language. The Contract 
provided	that	requests	for	extensions	would	be	
‘approved in writing by the Engineer.’ This provision 
is not ambiguous, nor does it contain technical lan-
guage; as such, extrinsic evidence of industry custom 
is not permitted.” Id.	at	*42.

State of N.M. v. Gen. Elec. Co.
335 F. Supp. 2d 1266 (D. N.M. 2004)

Factual Summary
In	this	case	brought	by	the	State	of	New	Mexico,	the	
State alleged that the defendants caused ground water 
contamination. The defendants filed a series of motions 
to exclude the testimony of the State’s proffered expert 
testimony	under	Fed.	R.	Evid.	702	based	on	consid-

erations	of	relevance	and	admissibility	under	Fed.	R.	
Evid. 401, 402, and 403. The district court granted sev-
eral of those motions.

Key Language
•	 “In	addition	to	reliability,	Rule	702	further	requires	

that the evidence or testimony ‘assist the trier of fact 
to understand the evidence or to determine a fact in 
issue.’ According to Daubert,	[t]his	condition	goes	
primarily to relevance. ‘Expert testimony which does 
not relate to any issue in the case is not relevant and, 
ergo,	non-	helpful.’	3	Weinstein	&	Berger	PP702[02],	
p.	702–18.	See also United States v. Downing, 753 F.2d 
1224, 1242 (3d Cir. 1985) (‘An additional consider-
ation	under	Rule	702—and	another	aspect	of	rele-
vancy—is whether expert testimony proffered in the 
case is sufficiently tied to the facts of the case that 
it will aid the jury in resolving a factual dispute’). 
The	consideration	has	been	aptly	described	by	Judge	
Becker as one of ‘fit.’ Ibid. ‘Fit’ is not always obvious, 
and scientific validity for one purpose is not nec-
essarily scientific validity for other, unrelated pur-
poses. 509 U.S. at 591.” 335 F. Supp. 2d at 1272.

•	 “Under	Rule	702,	then,	a	district	court	must	deter-
mine	whether	(1) the	proposed	witness	is	a	qualified	
expert in the area in which he or she is being offered 
as an expert; (2) the proposed expert’s testimony is 
reliable and (3) the expert’s testimony will assist the 
trier of fact because it fits relevant issues in the case.” 
Id.

•	 “The	proffering	party	must	establish	the	expert’s	
qualifications	and	the	reliability	and	fit	of	the	pro-
posed testimony by a ‘preponderance of proof.’” Id.

•	 “To	be	helpful	to	the	trier	of	fact,	the	proffered	expert	
opinion must ‘fit,’ i.e., be relevant to at least some 
of the facts bearing upon the determination of this 
issue. To embrace the ultimate issue of injury under 
Rule	704(a),	the	proffered	expert	opinion	should	
account for all of the material factors that bear upon 
that ultimate issue.” Id. at 1275.

•	 “As	to	the	proffered	opinions	of	Brookshire	and	
Johnson	on	estimated	natural	resource	damages,	and	
of	Dr.	Williams	as	to	contaminant	plume	volume,	
content and location, as well as ‘buffer zone’ volume 
and ‘lost safe yield,’ the court has found a lack of ‘fit,’ 
i.e., a lack of relevance to the triable issues remain-
ing	in	this	case,	and	has	concluded	under	Rule	702	
that these experts’ testimony will not assist the trier 
of fact because the proffered opinions do not fit rele-
vant issues in the case.” Id.	at	1309–10.
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Eleventh Circuit

United States v. Henderson
409 F.3d 1293 (11th Cir. 2005)

Factual Summary
The defendant sought expert testimony to provide sta-
tistics regarding the number of officers injured with 
their own weapons to prove that the defendant had 
left his service revolver in the patrol car before appre-
hending a suspect. The trial court held that such testi-
mony would not help the trier of fact because it would 
not provide insight to whether the defendant had actu-
ally left his revolver in the car. The Eleventh Circuit 
affirmed the trial court’s ruling.

Key Language
•	 “In	determining	whether	the	evidence	appropriately	

assists the trier of fact, the Daubert Court underlined 
the	enhanced	importance	and	role	Fed.	R.	Evid.	
403 plays in excluding overly prejudicial evidence, 
because	‘[e]xpert	evidence	can	be	both	powerful	and	
quite	misleading	because	of	the	difficulty	in	evaluat-
ing it.’ Daubert, 509 U.S. at 595” 409 F.3d at 1302.

•	 “The	issue	in	this	case	was	not	whether	it	was	proper	
police procedure for an officer to place his service 
weapon out of reach before engaging a suspect in a 
physical confrontation, but whether or not Hender-
son actually did so.” 409 F.3d at 1304.

•	 “Federal	Rule	of	Evidence	702	restricts	expert	testi-
mony to evidence that ‘will assist the trier of fact to 
understand the evidence or to determine a fact in 
issue.’” 409 F.3d at 1304.

United States v. Smith
148 F. App’x 867 (11th Cir. 2005)

Factual Summary
The defendant sought to have an expert on eyewit-
ness identification comment on witnesses’ general abil-
ity to identify suspects. The Eleventh Circuit affirmed 
the ruling of the trial court holding that the expert wit-
ness’ testimony would not have assisted the trier of fact 
based on a previous ruling that expert testimony about 
eyewitness reliability does not assist the trier of fact.

Key Language
•	 “We	reject	Smith’s	claim	that	the	district	court	erred	

by declining to hold a hearing or otherwise declin-
ing to consider whether the proffered testimony 
would assist the trier of fact. The district court’s 
(albeit brief) re-consideration of the eyewitness- 
identification expert testimony in this trial was not 

the first instance in which the court have reviewed 
this testimony.” 148 F. App’x at 872.

Williamson Oil Co. v. Philip Morris USA
346 F.3d 1287 (11th Cir. 2003)

Factual Summary
Plaintiff, several hundred cigarette wholesalers, brought 
a class action suit against Defendants, cigarette man-
ufacturers, under section 1 of the Sherman Act and 
sections 4 and 16 of the Clayton Act alleged that the de-
fendant conspired between 1993 and 2000 to fix ciga-
rette prices at unnaturally high level. The district court 
entered summary judgment in favor of the defendants. 
On appeal, the plaintiffs allege that the court erred by 
excluding portions of the testimony of their expert wit-
ness. The Eleventh Circuit upheld the district court’s 
ruling stating that the expert’s testimony would not 
have assisted the trier of fact in determining whether 
the defendants engaged in unlawful price fixing.

Key Language
•	 “Rule	702…	requires	that	the	evidence	or	testi-

mony ‘assist the trier of fact to understand the evi-
dence or to determine a fact in issue.’ This condition 
goes primarily to relevance. Expert testimony which 
does not relate to any issue in the case is not relevant 
and, ergo, non- helpful. An additional consideration 
under	Rule	702—and	another	aspect	of	relevancy—
is whether expert testimony proffered in the case is 
sufficiently tied to the facts of the case that it will aid 
the jury in resolving a factual dispute. The consider-
ation has been aptly described… as one of ‘fit.’” 346 
F.3d	at	1322–23	(citations	omitted).

•	 “Put	differently,	[the	expert]	did	not	differenti-
ate between legal and illegal pricing behavior, and 
instead simply grouped both of these phenomena 
under the umbrella of illegal, collusive price fixing. 
This testimony could not have aided the finder of fact 
to determine whether appellees’ behavior was or was 
not legal, and the district court properly excluded it.” 
346 F.3d at 1323.

Quiet Tech. DC-8, Inc. v. Hurel-Dubois UK Ltd.
326 F.3d 1333 (11th Cir. 2003)

Factual Summary
Plaintiff, a developer of “hush kits” for airplanes sued 
the defendant for breach of contract. Over the plain-
tiff’s objection, the district court admitted the testi-
mony of defendant’s expert in computational fluid 
dynamics. The Eleventh Circuit upheld the district 
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court’s determination that the expert’s testimony was 
both relevant and reliable.

Key Language
•	 “[A]	reliable	opinion	expressed	by	a	genuinely	qual-

ified expert may not help the jury if it does not per-
tain to a fact at issue in the case.” 326 F.3d at 1341.

•	 “As	for	the	second	aspect	of	relevance	discussed	in	
Daubert,	we	have	characterized	this	as	a	require-
ment that the disputed evidence ‘have a valid scien-
tific connection to the disputed facts in the case.’” 
326 F.3d at 1447 (citations omitted).

•	 “There	can	be	no	genuine	dispute	that	[the	expert]’s	
testimony regarding the relationship between the 
reverser linkages and the performance loss was 
directly relevant to one of the primary issues in this 
case, namely, the source of the performance loss 
experienced	by	the	JT3D	when	outfitted	with	the	
Stage 3 hush kit.” Id.

•	 “As	such,	the	court’s	determination	of	relevance	(‘fit’)	
cannot properly be labeled an abuse of discretion; 
that is, it cannot be deemed ‘manifest error.’” Id.

Rider v. Sandoz Pharms. Corp.
295 F.3d 1194 (11th Cir. 2002)

Factual Summary
Plaintiffs, following a hemorrhagic stroke, filed suit 
against the drug manufacturer alleging that the stroke 
was a result of the plaintiffs’ ingesting the drug Par-
lodel. The Eleventh Circuit upheld the district court’s 
determination that the plaintiffs’ expert’s theory of cau-
sation	was	unreliable	and	inadmissible.	In	addition,	the	
epidemiological evidence was inconclusive, the case re-
ports did not establish causation, and the data derived 
from the withdrawal and reintroduction studies did not 
involve injuries similar to those suffered by Plaintiffs.

Key Language
•	 “The	Joiner court also established the important test 

of analytical ‘fit’ between the methodology used and 
the conclusions drawn.” 295 F.3d at 1197.

•	 “The	content	of	these	case	reports	were	inadequate,	
even under the plaintiffs’ expert’s standards, to dem-
onstrate a relationship between a drug and a poten-
tial side effect.” 295 F.3d at 1199.

•	 “Nonetheless,	because	none	of	the	studies	involved	
a patient with the particular injury suffered by the 
plaintiffs, they do not provide data useful in deter-
mining whether Parlodel cause the plaintiffs’ inju-
ries.” Id.

•	 “In	this	case,	neither	the	chemical	compound	evi-

dence nor the animal study evidence ‘fits’ as evidence 
relevant to the cause of plaintiffs’ injuries.” 295 F.3d at 
1202.

United States v. Natson
469 F. Supp. 2d 1253 (M.D. Ga. 2007)

Factual Summary
Following indictment on murder and other charges, 
the court excluded the government expert witness’s 
opinion that DNA testing indicated that the defendant 
could not be excluded as the father of the murdered 
woman’s fetus on the grounds that it was not relevant.

Key Language
•	 “However,	for	the	testimony	to	be	admissible,	it	must	

be relevant to the issue in the case.” 469 F. Supp. 2d 
at 1258.

•	 “The	only	conclusion	that	Weiss	can	reach	from	
his testing is that the Defendant is ‘possibly’ the 
father. The possibility that Defendant is the father 
may be higher than others at 26 to 1, but it does not 
rise to any reasonable level of scientific certainty. 
It	would	be	sheer	speculation	for	a	jury	to	deter-
mine	from	Weiss’s	testimony	that	Defendant	is	the	
father. Therefore, the Court finds that the testimony 
is not relevant and would not assist the trier of fact. 
Accordingly,	it	is	not	admissible	under	Federal	Rules	
of Evidence 702, 401, and 402.” Id.

Dukes v. Georgia
428 F. Supp. 2d 1298 (N.D. Ga. 2006)

Factual Summary
Pretrial detainee brought action against defendants as 
well as jail personnel, alleging deliberate indifference 
to serious medical needs and medical malpractice. 
The court excluded the Plaintiff’s proffered expert that 
Plaintiff proffered in order to testify regarding how the 
jail should have responded to his medical needs.

Key Language
•	 “…Dr.	Greifinger	merely	summaries	Defendants’	

actions with regard to Plaintiff and concludes that 
such actions fall below the standards of correctional 
health care and demonstrate deliberate indiffer-
ence	to	Plaintiff’s	serious	medical	needs.	Whether	
or not Defendants were deliberately indifferent is 
exactly what Plaintiff must prove at trial. The conclu-
sions that Dr. Greifinger asserts are no different from 
that which Plaintiff’s lawyers will argue during their 
closing statements. His stamp of approval on Plain-
tiff’s contentions does nothing to advance a mate-
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rial aspect of Plaintiff’s case. Because Dr. Greifinger’s 
expert testimony contributes nothing to assist the 
jury, the court finds that it is not relevant and should 
be	excluded	under	Rule	702.”	428	F. Supp. 2d	at	1315.

J & V Dev., Inc. v. Athens-Clarke County
387 F. Supp. 2d 1214 (M.D. Ga. 2005)

Factual Summary
The plaintiff identified a Fair Housing Act expert wit-
ness on statistics, demographics, and affordable hous-
ing to testify about a land use permit at issue. The 
defendant identified an expert witness on statistics 
and economics. Both parties filed Daubert motions to 
exclude the testimony of each other’s expert. The court 
held the plaintiff’s expert’s methodology did not sup-
port his conclusions, finding too great an analytical 
gap between his opinions and the data.

Key Language
•	 “‘A	court	may	conclude	that	there	is	simply	too	great	

an analytical gap between the data and the opinion 
proffered.’ GE, 522 U.S. at 146.” 387 F. Supp. 2d at 1227.

•	 “Bachtel’s	reading	of	the	census	data	‘doesn’t	become	
scientific knowledge just because it’s uttered by a sci-
entist; nor can an expert’s self- serving assertion that 
his conclusions were derived by the scientific method 
be deemed conclusive.’ Daubert II,	43	F.3d	at	1315–
16.” Id.

Siharath v. Sandoz Pharms. Corp.
131 F. Supp. 2d 1347 (N.D. Ga. 2001)

Factual Summary
Plaintiffs brought a product liability action against the 
defendant pharmaceutical manufacturer, alleging they 
suffered strokes after taking the defendant’s prescrip-
tion drug. Plaintiffs sought to introduce the testimony 
of	five	medical	experts	(Dr.	Kenneth	Kulig,	Dr.	Den-
nis	Petro,	Dr.	Subir	Roy,	Dr.	Anthony	Guarino,	and	
Dr. Maurice N.G. Dukes) to support the prima facie 
requirements	of	establishing	medical	causation.	Plain-
tiffs’ medical experts were prepared to testify that the 
drug	in	question,	Parlodel,	caused	plaintiffs’	seizures	
and hemorrhagic strokes. Defendant moved to exclude 
the testimony of plaintiffs’ medical experts because 
their opinions allegedly did not satisfy the standard for 
admissibility of expert testimony set forth in Daubert. 
Among other things, defendant claimed that there was 
an insufficient “fit” between the animal studies relied 
upon by plaintiffs’ experts and the opinions they were 
prepared to offer. The district court agreed.

Key Language
•	 “The	final	element	of	admissibility,	set	forth	in	

Daubert, is an appropriate relevance, or ‘fit,’ between 
the expert’s opinion and the facts of the case. Scien-
tific testimony does not assist the trier of fact unless 
the testimony has a valid scientific connection to the 
pertinent	inquiry.	There	is	no	‘fit’	where	there	is	sim-
ply too great an analytical gap between the data and 
the opinion offered, as when an expert offers animal 
studies showing one type of cancer in laboratory mice 
to support causation of another type of cancer in hu-
mans.” 131 F. Supp. 2d at 1352 (citations omitted).

•	 “Extrapolations	from	animal	studies	to	human	
beings generally are not considered reliable in the 
absence of a credible scientific explanation of why 
such extrapolation is warranted.” Id.

•	 “The	use	of	animal	studies	to	prove	causation	in	
human beings has two distinct disadvantages. The 
first, extrapolating from animal studies to humans 
is difficult because differences in absorption, metab-
olism, and other factors may result in interspecies 
variation in responses. The second, the high doses 
customarily	used	in	animal	studies	requires	con-
sideration of the dose- response relationship and 
whether a threshold no- effect dose exists. To insure 
that the expert’s conclusion based on animal studies 
is reliable, there must exist a scientifically valid link 
between the source or studies consulted and the con-
clusion reached.” Id. (citations omitted).

•	 “[E]xpert	testimony	must	be	supported	by	‘good	
grounds’ at each step of the causal chain; and any 
step that renders their analysis unreliable also ren-
ders the testimony inadmissible.” Id.

•	 “Experts	must	do	something	more	than	just	‘rule	
out’ other possible causes. They must explain how 
they	were	able	to	‘rule	in’	the	product	in	question.	If	
all an expert does is rule out other possible causes, 
he or she may fail to account for other potential (and 
sometimes	unknown	or	unthought	of)	causes.	When	
an expert only rules out causes, the trier of fact 
knows only what did not cause the harm. This does 
not necessarily aid the trier of fact in determining 
what did cause the harm—and that is what the law 
requires	in	tort	cases,	especially	those	that	involve	
allegedly toxic products.” Id.

•	 “In	an	attempt	to	prohibit	the	presentation	of	‘junk	
science’ to the trier of fact, perhaps Daubert has 
raised the bar for admissibility of expert testimony 
too high. Maybe there should be a middle ground 
between the Daubert standard and a standard that 
would allow sympathetic plaintiffs with catastrophic 
injuries to recover against pharmaceutical manufac-
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turers based upon nothing more than speculation 
and	conjecture.	It	is	not,	however,	for	this	Court	to	
seek that middle ground. This Court’s duty is to apply 
the law as it exists today. And Daubert	requires	reli-
able science to support the scientific opinion. Striking 
the appropriate balance may sometimes be a difficult 
task.	In	some	cases,	no	reliable	science	exists.	Unfor-
tunately for Plaintiffs, it appears to the Court that this 
is one of those cases.” Id. (citations omitted).

United States v. Masferrer
367 F. Supp. 2d 1365 (S.D. Fla. 2005)

Factual Summary
The plaintiff sought to bring three witnesses to give tes-
timony on the validity of financial transactions. The 
witnesses’ testimony was to include their opinions on 
banking transactions, pricing valuation of loans, and 
accounting of the transactions at issue. The defendant 
filed a motion in limine to exclude expert testimony, 
and in the alternative for a Daubert hearing, contend-
ing that the witnesses’ testimony would be unreliable, 
would not assist the trier of fact, and would invade the 
province of the court to instruct the jury. The court held 
that the testimony of the witnesses would not assist the 
trier	of	fact	because	the	facts	of	the	case	did	not	require	
an expert opinion to fully understand the issues.

Key Language
•	 “Expert	testimony	is	admissible	if	it	concerns	mat-

ters that are beyond the understanding of the 
average lay person… Proffered expert testimony gen-
erally will not help the trier of fact when it offers 
nothing more than factual and legal conclusions 
argued by experienced lawyers for the parties in 
closing arguments.” 367 F. Supp. 2d at 1373.

•	 “To	be	admissible,	expert	testimony	must	‘assist	the	
trier of fact to understand the evidence or to deter-
mine a fact in issue…’” Id.

•	 “Exclusion	under	Rule	403	is	appropriate	if	the	pro-
bative value of otherwise admissible evidence is sub-
stantially outweighed by its potential to confuse or 
mislead the jury” 367 F. Supp. 2d at 1374.

•	 “Federal	Rule	of	Evidence	403	provides:	Although	
relevant, evidence may be excluded if its probative 
value is substantially outweighed by the danger of 
unfair prejudice, confusion of the issues, or mislead-
ing the jury, or by considerations of undue delay, 
waste of time, or needless presentation of cumulative 
evidence.” Id.

•	 “Proffered	expert	testimony	generally	will	not	help	
the trier of fact when it offers nothing more than 

what lawyers for the parties can argue in clos-
ing	arguments.	Frazier,	387	F.3d	at	1263–64.”	367	
F. Supp. 2d at 1376.

•	 “Admission	of	speculative	and	potentially	confus-
ing testimony is at odds with the purposes of expert 
testimony	as	envisioned	in	Fed.	R.	Evid.	702.”	367	
F. Supp. 2d at 1378.

•	 “Further,	his	testimony	(opinion)	are	not	matters	
upon which the jury cannot easily understand with-
out	the	services	of	an	expert.	It	will	not	assist	the	tri-
ers of the fact.” 367 F. Supp. 2d at 1380.

Williams v. Michelin N. Am., Inc.
2005 U.S. Dist. LEXIS 24937 (M.D. Fla. Aug. 9, 2005)

Factual Summary
The plaintiff identified an expert in tire failure analy-
sis to testify in a defective tire manufacturer case. The 
defendant moved to exclude a portion of the expert’s 
testimony arguing the expert did not have the neces-
sary background to testify about tire design. The court 
held that the expert did not give reliable testimony and 
furthermore, that his opinion did not fit the facts of the 
case because he had not studied the expiration date for 
the particular tire. The court held opinions in regard to 
the particular tire lacked a valid scientific connection 
to the facts of the case.

Key Language
•	 “Under	the	relevance	prong	of	the	analysis,	the	court	

‘must ensure that the proposed expert testimony is 
relevant to the task at hand,…i.e., that it logically 
advances a material aspect of the proposing par-
ty’s case.’ Allison, 184 F.3d at 1312. ‘Thus, the evi-
dence must have a valid scientific connection to the 
disputed facts in the case.’ Id.	Indeed,	a	trial	court	
is	not	required	‘to	admit	opinion	evidence	that	is	
connected to existing date only by the ipse dixit of 
the expert. A court may conclude that there is sim-
ply too great an analytical gap between the data and 
the opinion proffered.’ General Electric Co. v. Joiner, 
522 U.S. 136, 146, 139 L. Ed. 2d 508, 118 S. Ct. 512 
(1997).” 381 F. Supp. 2d at 1360.

•	 “Moreover,	his	opinion	does	not	fit	the	facts	of	this	
case, because he has done no study as to the appro-
priate expiration date for this particular tire, and 
thus his opinions in this regard lack a valid scientific 
connection to the facts of the case, and therefore also 
fail the relevance prong.” 381 F. Supp. 2d at 1362.

Johnson v. Louisville Ladder
2008 WL 5122261 (S.D. Ala. Nov. 14, 2008)
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Factual Summary
An expert’s opinion that a ladder had a design defect 
in that the ladder’s bracket will bend if placed on a 10 
degree slope was excluded as irrelevant because the 
only testimony in the case was that the ladder was 
straight and placed on a pretty much level surface 
when the roofer fell from the ladder.

Key Language
•	 “Significantly,	the	expert’s	testimony	must	be	help-

ful to, or ‘fit’ with, the factual issues to be resolved—
i.e., the district judge must determine whether the 
expert’s reasoning and methodology can be properly 
applied	to	the	facts.”	2008	WL	5122261,	*7.

•	 “With	Rule	702	and	the	issue	of	relevance, ‘it is the re-
sponsibility of the trial judge to ensure that an expert 
is	sufficiently	qualified	to	provide	expert	testimony	
that is relevant to the task at hand and to ensure that 
the testimony rests on a reliable basis.’” Id.

•	 “Expert	testimony	is	excludable	when	the	factual	
basis are unsupported and the testimony will not 
assist the jury.” Id.	at	*8.

•	 “Basic	relevance	of	an	expert’s	opinion	is	crucial	
to	its	admissibility.	Where	the	opinion	does	not	
advance	the	question	in	dispute	for	which	the	opin-
ion is proffered, then there is no ‘fit’ and the opinion 
should be excluded.” Id. at 8.

District of Columbia Circuit

Miller v. Holzmann
563 F. Supp. 2d 54 (D. D.C. 2008)

Factual Summary
Relator	in	a	qui	tam	action	against	the	government	pre-
sented a “teaching” expert witness to testify about the-
oretical characteristics of collusive behavior in an 
auction setting. The defense moved to exclude the ex-
pert’s testimony as it did not “fit” the facts of the case.

Key Language
•	 “Hence,	the	Court	concludes	McAfee’s	testimony	as	

a ‘teaching witness’ educated the jury about theoreti-
cal characteristics of collusive behavior in an auction 
setting and assisted them in determining whether 
events in this case bore the hallmarks of such collu-
sion.	While	McAfee’s	model	may	not	have	mimicked	

the facts herein in every minute detail, it was ‘suffi-
ciently	tied	to	the	facts	of	the	case	…	[to]	aid	the	jury	
in	resolving	[this]	factual	dispute.”	563	F. Supp. 2d	at	
94–95.

Minebea Co., Ltd. v. Papst
2005 WL 1459704 (D. D.C. June 2, 2005)

Factual Summary
In	a	patent	dispute,	the	plaintiffs	sought	to	offer	an	
expert in legal ethics to testify as to the certain behav-
ior of the defendant’s counsel. The defendant argued 
that such testimony was irrelevant, but in the event it 
was allowed, the defendant sought to introduce rebut-
tal testimony by its own law professor. The court found 
that,	although	there	were	no	questions	as	to	the	qualifi-
cations or methodology of either proffered witness, the 
testimony of neither was relevant to the case.

Key Language
•	 “Professor Lubet’s testimony seeks to raise collateral 

ethics issues that are peripheral and irrelevant to the 
issues to be decided. The jury trial before this Court 
is not the appropriate venue” to raise such issues. 
2005	WL	1459704,	at	*2.

McReynolds v. Sodexho Marriott Servs., Inc.
349 F. Supp. 2d 30 (D. D.C. 2004)

Factual Summary
The	employer-	defendant	in	Title	VII	class	action	
moved to exclude expert statistician testimony tend-
ing to show disparate impact based on several grounds, 
including purported errors in expert report. The defen-
dant argued that such errors rendered the work prod-
uct inherently unreliable. The court allowed the 
testimony, finding that such errors in totality did not 
“rise to the level of warranting exclusion, but rather 
bear only on the probativeness of his reports and his 
credibility.” 349 F. Supp. 2d at 40.

Key Language
•	 “It	is	clear	that	the	Court	exercises	a	‘gatekeeper	

function,’	[citation	omitted]	and	may	keep	out	sci-
entific evidence that it deems irrelevant because the 
basis of the expert opinion is clearly unreliable.” 349 
F. Supp. 2d at 39.
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