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Chapter 20

Deposition of an Economist

By Matthew C. Henning

E conomists typically serve as damages experts in large- exposure cases. 
They can also serve as liability experts in commercial cases where a party 

must prove that it suffered some type of economic impact as part of a claim 
or defense.1 Courts treat economists like other experts, and their opinions 
are subject to the same evidence rules and standards.2 No matter the expert’s 
role in a case, preparing for an economist’s deposition, and taking his or her 
deposition, should follow the same general guidelines.

Pre-Deposition Planning

An attorney needs to decide as early in the litigation as possible if a consult-
ing economic expert should be hired. First, determine the reason opposing 
counsel retained his or her economist. At a basic level, the economist’s 
opinions must assist the trier of fact in determining an issue that is beyond 
the ability of a layperson.3 Typical areas for such opinions in personal injury 
and wrongful death cases are future losses such as earnings or medical care 
where the damages must be projected over a number of years then reduced 
to present value. In commercial cases economists often testify as to claimed 

 1 See, e.g., Winn-Dixie Stores, Inc. v. Dolgencorp, LLC, 746 F. 3d 1008 (11th 
Cir. 2014) (applying Federal Rule of Evidence 702 and conducting a Daubert 
inquiry into economist’s opinions).

 2 Id. 
 3 Fed. R. Evid. 702.
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lost profits. These calculations are complex and many forensic economists 
hold a Ph.D in economics, which most trial attorneys lack. Therefore, it 
is ideal to retain a consulting economist early in the litigation to assist in 
analyzing and synthesizing an opposing economist’s analysis when the cli-
ent’s budget allows it. This is especially true if liability is uncontested or has 
already been determined and the sole issue to be tried will be damages.

A well- prepared attorney can effectively undermine an economist’s 
opinions even without a consultant’s help. Unlike many experts, such as 
medical professionals who see a patient firsthand, an economist relies on 
secondhand information that is case- specific and provided by the hiring 
attorney. That information is then applied to methodologies and assump-
tions from outside sources in order to make calculations and form opinions. 
This process naturally falls under the adage: “Garbage in, garbage out.”

Showing that the economist’s opinions are based on a faulty fac-
tual foundation and assumptions should be a main focus of the cross- 
examination, and it is a typical argument made during closings at trial if the 
economist’s opinions are even addressed at that time. Surprisingly, many 
plaintiff attorneys unwittingly set themselves up for such an argument. 
They often times do not provide an economist with all the information that 
is available in an attempt to save on expert fees or to artificially inflate the 
damages. This situation provides an excellent opportunity to show a trier of 
fact two things: 1) the economist’s opinions are unreliable because they are 
not based on all the facts; and 2) the person who prevented the economist 
from knowing all the facts was plaintiff’s counsel.

The ability to argue “garbage in, garbage out” should be developed 
during discovery. Obtain as many financial records as possible whether 
through requests for production, subpoenas or using authorizations signed 
by the party. Essential records are usually tax filings, employment records, 
bank records, and probate case files (in wrongful death cases). Medical 
records may also provide financial information from the plaintiff if he or she 
had to make a statement under oath as to their income in order to receive 
medical treatment. Most economists will admit that statements made under 
oath about financial status carry the same weight as tax returns, and it puts 



The Deposition Manual   Chapter 20: Deposition of an Economist   259

the expert in an uncomfortable position where it can be shown that a plain-
tiff has reported different amounts of income for the same year in different 
documents. The defense will naturally want to use the lower of the two 
reported amounts if they exist.

The next step is to obtain the economist’s report and entire file, including 
a list of cases in which the economist has testified. The case list will allow 
an attorney or paralegal to research whether the economist’s opinions, or 
any part thereof, have been previously excluded. Additionally, the case list 
provides a resource to obtain transcripts of the expert’s previous deposition 
testimony. While the case- specific testimony in other transcripts may not be 
very valuable, the testimony regarding the economist’s background and qual-
ifications will be. It may provide areas for further inquiry if red flags exist, or 
show that it is unnecessary to question those topics thereby giving the depos-
ing attorney more time to focus on the opinions at the deposition. The same is 
true for testimony regarding the economist’s general methodology for a case.

Another important part of an economist’s file that can be overlooked is 
the correspondence between the hiring attorney and the economist regard-
ing facts and assumptions, including any checklists for documents that the 
economist requested. While communications between an attorney and a tes-
tifying expert receive protection from discovery under the Federal Rules of 
Civil Procedure, such protection does not extend to communications refer-
ring to facts or data provided by the attorney and relied upon by the expert, 
assumptions provided by the attorney and relied upon by the expert, and 
the expert’s compensation. Fed. R. Civ. P. 26(b)(4)(C). The communications 
may show the economist was provided only select information instead of all 
the information requested or that the hiring attorney asked the economist to 
change the original opinions. These types of communications show bias and 
may rise to the level of disqualifying the expert if it shows the methodology 
was not sufficiently reliable.4

 4 See, e.g., Winn-Dixie Stores, Inc., 746 F. 3d 1008 at 1027–1028 (applying 
Federal Rule of Evidence 702 and conducting a Daubert inquiry to econo-
mist’s opinions).
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Also ensure that copies of the source materials cited in the report or 
used by the economist are included in the file. At a minimum, an attor-
ney can ensure that the most current versions of the materials were used. 
Further, if the economist is basing his opinions on a report from another 
expert, such as a life care planner, ensure that the other expert’s report has 
been produced and he or she has already been deposed. Any concessions or 
changes of opinion by the underlying expert at deposition may adversely 
affect the economist’s opinions or make them inadmissible.5

Lastly, take time to conduct simple online research about the economist. 
Some expert’s maintain Web sites that include checklists for information that 
he or she would like to receive from a hiring attorney, or include case lists, 
background information, endorsements from other attorneys and several 
types of other information that can provide additional areas to question.6

The Deposition

Economist depositions tend to cover the same general categories of 
inquiry: 1) Expert qualifications and background; 2) General methodol-
ogy used by the economist in forensic cases and the methodology used in 
the present case; 3) Factual basis of opinions; 4) Assumptions made; and 
5) Opinions.

In order to render an opinion, an economist must be properly qualified 
as required by Federal Rule of Procedure 702. An economist’s education 
often does not correlate to forensic work because the subject of economics 
examines “big picture” issues instead of focusing on one individual.7 Econ-

 5 See, e.g., Ashford v. Wal-Mart Stores, LP, 2013 WL 152853 *3 (S.D. Miss. July 
15, 2002).

 6 E.g., Bernard Pettingill, Ph.D., http://www. bpettingill.com/New/ CASE_ 

INFORMATION_ PACKAGE.htm (last visited July 14, 2015).
 7 Merriam–Webster, http://www. merriam- webster.com/ dictionary/ economics 

(last visited July 14, 2015) (defining ‘economics’ as a social science concerned 
chiefly with description and analysis of the production, distribution, and con-
sumption of goods and services.)

http://www.bpettingill.com/New/CASE_INFORMATION_PACKAGE.htm
http://www.bpettingill.com/New/CASE_INFORMATION_PACKAGE.htm
http://www.merriam-webster.com/dictionary/economics
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omists with a Ph.D. will have written a dissertation and the topic covered by 
it often cannot be correlated to forensic work. While the differences should 
be explored and exploited, they are most effective against inexperienced 
economists and the impact of it lessens with the more experience a forensic 
economist has working on litigation files. As with any expert, a defense 
attorney should also question about any disqualifications, whether a total 
ban from testifying or partial ban from giving certain opinions, and the cir-
cumstances under which they occurred.

Asking an economist to explain his or her general methodology for 
accepting a forensic litigation file and formulating opinions can yield differ-
ences in the way the current case file was handled. Any deviation from the 
economist’s own methodology and the industry- accepted methodology can 
serve as the basis to exclude all or parts of the economist’s opinion.

Also, generally economists will admit that the accuracy of the results 
of the methodology depends on the reliability of the facts, data and 
assumptions used to perform the methodology, and that faulty or incor-
rect facts, data or assumptions will yield faulty and incorrect results from 
the methodology. Securing such admissions is a good foundation for sub-
sequent attacks on the expert’s opinions based upon improper facts, data 
or assumptions.

Questioning about the factual basis for the economist’s opinion is the 
opportunity to show that it is unreliable or biased (i.e., “Garbage in, garbage 
out”). This is where the discovery into the attorney- economist communica-
tions and into what information the economist wanted to render an opinion 
is valuable. Any relevant documents that were available but not given to the 
economist by the hiring attorney should be highlighted and the economist 
questioned about how the information may have affected his or her opin-
ions. The selection of certain documents and exclusion of others can create 
inflated damages and show an obvious bias.

Economist calculations rely on several assumptions. Economists 
will likely admit with respect to their analysis the distinction between 
facts and assumptions, and will identify the assumptions, as opposed 
to facts, used in their methodology. At deposition have the economist 
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clearly identify the assumptions, as opposed to facts, used in developing 
his or her opinions. Such admissions are a good foundation for sub-
sequent attacks on the economist’s opinions based upon unreliable or 
inflated assumptions.

Typical assumptions in a personal injury or wrongful death suit include 
life expectancy, worklife (in terms of years), wage and medical inflation 
rates, medical costs and discount rates. The sources of the assumptions vary, 
but many are from U.S. Government sources and are based on a hypotheti-
cal “average” person. It can be very easy to show that a particular plaintiff is 
far different from the “average” person represented in the source materials, 
and it can sometimes be shown that the “average” person’s life expectancy, 
worklife and wages far exceeded what reasonably could have been expected 
of the plaintiff.8 Reducing any of the foregoing categories will correspond to 
a reduction in potential damages.

The economist’s final opinions and conclusions are likely to be 
expressed in a simple dollar amount or a range of amounts. A consulting 
economist can work with the deposing attorney to dissect the ultimate 
amount at deposition and lower it by using alternative assumptions and 
calculations. Otherwise, it is generally unfruitful for an attorney to attempt 
and recalculate the amounts since doing so is most often outside an attor-
ney’s expertise and the opportunity to make mistakes is plentiful. Without a 
consulting expert, it is best to undermine the economist’s opinions through 
challenges to the methodology, facts, data and assumptions.

Conclusion
Courts have wide discretion regarding the admissibility of an economist’s 
opinions.9 Because of this, it is rare that a trial attorney can successfully 
exclude the expert’s entire opinion. However, with proper preparation and 

 8 See, e.g., Scardina v. Maersk Line, LTD, 2002 WL 1585566, at *1–3 (E.D. La, 
July 15, 2002).

 9 Winn-Dixie Stores, Inc., 746 F. 3d 1008 at 1027–1028.
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focused questioning at deposition, portions of the testimony can potentially 
be excluded and the credibility of the economist and the opinions effec-
tively undermined.
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