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Chapter 10

Post-Trial and Appeal

By T. Dylan Reeves

Talk to Jurors
Before appealing an adverse jury verdict, counsel should consider all post-trial 
options to advocate for its client. If counsel suspects juror misconduct, counsel 
should investigate, conduct juror interviews, and file a motion to set aside the 
jury’s verdict. Counsel may communicate with jurors after the jury renders 
a verdict. Fed. R. Evid. 606(b). The information revealed during this process 
can be used to challenge the validity of the verdict. In support of a challenge, 
a juror may testify whether extraneous prejudicial information was presented 
during deliberations, an outside influence improperly affected a jury, or 
whether a mistake was made on the verdict form. Fed. R. Evid. 606(b)(2).

Ethical Issues

Rule 606(b) of the Federal Rules of Evidence permits jurors to testify about 
extraneous prejudicial information, but not about jurors’ mental processes. 
U.S. v. Barraza, 655 F.3d 375, 380 (5th Cir. 2011). Some jurisdictions permit 
post- verdict interviews without prior court permission. See, e.g., Cuevas 
v. United States, 317 F.3d 751, 752–53 (7th Cir. 2003) (discussing Central 
District of Illinois local rule); United States v. Venske, 296 F.3d 1284, 1291 
(11th Cir. 2002) (discussing Middle District of Florida local rule). The ABA 
Model Rules of Professional Conduct allow a lawyer to communicate with a 
juror or prospective juror after discharge unless a court order prohibits such 
communication, the juror informs the lawyer that he does not want to com-
municate, or the lawyer is using the communication to coerce or harass the 
juror. ABA Model R. Prof. Conduct 3.5(c). The best practice is for the lawyer 
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to explain to the juror that speaking with the lawyer is solely the juror’s deci-
sion. If the juror informs the lawyer that he does not wish to speak, the law-
yer is prohibited from further communications. However, no rule prevents a 
lawyer from convincing an undecided juror to talk.

Content

The Federal Rules of Evidence limit the content of juror testimony to 
whether “extraneous prejudicial information was improperly brought to 
the jury’s attention,” “an outside influence was improperly brought to bear 
on any juror,” or “a mistake was made in entering the verdict on the verdict 
form.” Fed R. Evid. 606(b)(2). The Rules prohibit testimony about “any state-
ment made or incident that occurred during the jury’s deliberations; the 
effect of anything on that juror’s or another juror’s vote; or any juror’s men-
tal processes concerning the verdict or indictment.” Fed. R. Evid. 606(b)(1). 
A general guideline is that a lawyer should not inquire into a juror’s though 
process, but may inquire into juror misconduct, bias, and irregularities.

What to Do with the Information

After the interview, if the lawyer believes juror misconduct occurred, the 
lawyer should obtain an affidavit for jurors with knowledge of the miscon-
duct. If the lawyer conducts the juror interview outside of the office, the 
lawyer should bring a computer, printer, and notary to immediately obtain 
an affidavit in the event that a juror later changes its mind about testifying. 
The affidavit should accompany a motion for new trial under Rule 59 of the 
Federal Rules of Civil Procedure, and the motion must be filed within 28 
days after the entry of judgment. Fed. R. Civ. P. 59(b).

Communicate with Clients

Discuss Verdict

Consistent with a lawyer’s duty to keep the client reasonably informed and 
to consult with the client about how to achieve the client’s objectives, ABA 
Model R. Prof. Conduct 1.4. a lawyer should discuss the jury verdict with the 
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client to ensure that the client’s objectives were achieved. Although it is best 
to allow enough time for emotions to settle after a trial, the lawyer should 
discuss the verdict with its client soon enough to allow for a timely filed a 
post- judgment motion. The lawyer should explain the post- judgment and 
appellate processes with the client, and take care to emphasize that appellate 
courts rarely alter jury verdicts absent compelling circumstances. The law-
yer should memorialize in writing the client’s decision whether to proceed 
with post- judgment motions and an appeal.

Manage Expectations

In the aftermath of an adverse verdict, the client’s emotions are running 
high. Some clients may immediately want to appeal the verdict without 
considering the cost. Especially after paying for trial, appeals can be expen-
sive. Not only will the client be responsible for many hours of attorney time 
preparing the appeal, but an unsuccessful appellant can be taxed with the 
appellee’s costs as well as likely posting a bond and incurring post- judgment 
interest. Faced with the expense of an appeal, the client may be throwing 
good money after bad. A lawyer should advise the client about the true costs 
of an appeal and post- judgment motion practice. Sometimes the decision 
on how to proceed may be a business decision, and accepting the trial court 
judgment may be the most cost efficient solution.

Motions Prior to Entry of Judgment

Costs

The prevailing party is entitled to tax costs against the losing party. Fed. R. 
Civ. P. 54(d). In the event that costs are awarded against co- parties, costs 
are awarded jointly and severally, and the burden is on the party seeking to 
avoid joint and several costs to introduce evidence justifying apportionment. 
State Farm Fire & Cas. Co. v. Silver Star Health & Rehab, 739 F.3d 579, 586 
(11th Cir. 2014). The presumption in favor of awarding costs is so strong that 
a district court denying costs must specify its reasons for doing so. See, e.g., 
Debord v. Mercy Health Sys. of Kan., Inc., 737 F.3d 642, 659–60 (10th Cir. 
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2013); Reger v. Nemours Found., Inc., 599 F.3d 285, 288–89 (3d Cir. 2010). 
The losing party’s good faith in bringing and prosecuting the lawsuit is not a 
sufficient reason to deny costs to the prevailing party. Pacheco v. Mineta, 448 
F.3d 783, 793–795 (5th Cir. 2006). A party’s financial hardship or indigence, 
however, are sufficient reasons for denying costs. Rossi v. City of Chicago, 
790 F.3d 729, 738 (7th Cir. 2015); Chapman v. AI Transp., 229 F.3d 1012, 1039 
(11th Cir. 1999). Although an award of costs is governed by Rule 54 of the 
Federal Rules of Civil Procedure, some districts may have local rules govern-
ing costs awards. For example, Local Rule 4.18(a) of the United States Dis-
trict Court for the Middle District of Florida provides: “In accordance with 
Fed. R. Civ. P. 54, all claims for costs or attorney’s fees preserved by appro-
priate pleading or pre-trial stipulation shall be asserted by separate motion 
or petition filed not later than fourteen days following the entry of judgment. 
The pendency of an appeal from the judgment shall not postpone the filing 
of a timely application pursuant to this rule.” A lawyer should always con-
sult the local rules to determine whether a district court has streamlined or 
enlarged the Federal Rules of Civil Procedure.

Costs, under the Federal Rules of Civil Procedure, exclude attorney’s fees. 
Fed. R. Civ. P. 54(d)(1). However, taxable costs are governed by statute and in-
clude the clerk and marshal’s fees, transcript fees, fees and disbursements for 
printing and witnesses, the costs of making copies, docket fees, and compen-
sation for court appointed experts or interpreters. 28 U.S.C. §1920. When an 
attorney files the bill of costs, it must also include an affidavit attesting that 
each item is correct and was “necessarily incurred.” 28 U.S.C. §1924. The clerk 
may tax costs on 14 days’ notice. Fed. R. Civ. P. 54(d)(1).

Attorney’s Fees

A claim for attorney’s fees must be made by motion. Fed. R. Civ. P. 54(d)(2). 
However, evidence of attorney’s fees must be introduced at trial if the substan-
tive law requires attorney’s fees to be proven as an element of damages. Fed. 
R. Civ. P. 54(d)(2). The motion for attorney’s fees must be filed within 14 days 
of the entry of judgment, and must include the statute, rule, or other grounds 
permitting attorney’s fees, provide the amount sought, and, if the court order, 
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disclose the attorney’s fee agreement with the party. Fed. R. Civ. P. 54(d)(2)(B)
(i). The trial court must conduct an adversary hearing if any party requests 
one, and the court must also provide the parties with its finding of facts and 
conclusions of law. Fed. R. Civ. P. 54(d)(2)(C). However, each district may adopt 
local rules to establish special procedures to resolve fee- related issues without 
extensive evidentiary hearings, Fed. R. Civ. P. 54(d)(2)(D), and may referred 
the fee request to a magistrate judge, Fed. R. Civ. P. 54(d)(2)(D).

Interest

Federal law provides a right to post- judgment interest on a monetary judg-
ment. 28 U.S.C. §1961. Interest is calculated from the date the judgment 
was entered at the rate published by the Federal Reserve System. Id. Post- 
judgment interested is computed daily and compounded annually. Id.

Entry of Judgment (Fed. R. Civ. P. 58)

Automatic Entry

The Federal Rules of Civil Procedure require the clerk to automatically enter 
the judgment without awaiting the court’s direction when the jury returns a 
general verdict, the court awards a sum certain, or the court denies all relief. 
Fed. R. Civ. P. 58(b). If the trial court fails to promptly approve a judgment as 
required by Rule 58(b)(2), the clerk is required to enter the judgment. Burn-
ley v. City of San Antonio, 470 F.3d 189, 194, 196 (5th Cir. 2006).

With Court Approval

The trial court must “approve the form of the judgment” a jury returns a 
special verdict or a general verdict with answers to written questions, or if 
the court grants “other relief not described in” Rule 58. Fed. R. Civ. P. 58(b)
(2). If the answers are consistent with each other and the verdict, then the 
trial court must promptly approve and enter judgment. Fed. R. Civ. P. 49(b)
(2). However, if the answers are inconsistent, the court must order the jury to 
further consider its answers or order a new trial. Fed. R. Civ. P. 49(b)(3)&(4).
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Timing and Notice of Entry

Under the Federal Rules of Civil Procedure, the judgment may be entered at 
different times depending upon whether a separate document is required. 
Fed. R. Civ. P. 58(c). If a separate document is not required, the judgment is 
“entered” when it is noted on the docket. Fed. R. Civ. P. 58(c)(1). If a separate 
document is required, the judgment is “entered” when it is entered in the 
docket and when either (A) it is set out in a separate document; or (B) 150 
days have run from the entry in the docket. Fed. R. Civ. P. 58(c)(2). Accurately 
determining the date of entry is important for calculating the deadlines for 
post- judgment motions or appeal. Immediately after entering judgment, the 
clerk must serve notice on the parties and record service on the docket. Fed. 
R. Civ. P. 77(d)(1). The time for appeal begins to run from entry of judgment, 
and is unaffected by lack of service. Fed. R. Civ. P. 77(d)(2).

Renewed Motion for Judgment as a Matter 
of Law (Fed. R. Civ. P. 50(b))

Necessity of FRCP 50(a) Motion During Trial

Judgment as a matter of law is a term of art that encompasses the former 
terms “directed verdict” and “judgment notwithstanding the verdict.” Rhodes 
v. Guiberson Oil Tools, 75 F.3d 989, 991 n.1 (5th Cir. 1996) (“Rule 50 now 
uses the term ‘judgment as a matter of law’ for both a directed verdict and a 
JNOV.”). To preserve issues for appeal, a party must move for judgment as a 
matter of law before the case is submitted to the jury, and renew the motion 
after the verdict. Hi Ltd. Partnership v. Winghouse of Florida, Inc., 451 F.3d 
1300, 1302 (11th Cir. 2006). Raising the issue for the first time in aFRCP 50(b) 
motion is insufficient. Ayers v. City of Cleveland, 773 F.3d 161, 168 (6th Cir. 
2014). An appellate court cannot review an issue on appeal unless the party 
moved for judgment as a matter of law under Rule 50(a) and Rule 50(b). Id.
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Timing and Content of Renewed Motion

A party must file its renewed motion for judgment as a matter of law within 
28 after entry of judgment. Fed. R. Civ. P. 50(b).1 Entry of judgment occurs 
when the court notes the judgment on the docket. If the motion addresses 
a jury issue not decided by a verdict, the party must file the motion no later 
than 28 days after the jury was discharged. Id. The 28 day period cannot be 
extended by the trial court and is jurisdictional. Fed. R. Civ. P. 6(b)(2); Rod-
ick v. City of Schenectady, 1 F.3d 1341, 1346 (2d Cir. 1993).

Oral motions for renewed motion for judgment as a matter of law can 
only be made during trial, but filing a written motion is the better practice. 
Warkentien v. Vondracek, 633 F.2d 1, 2 n.1 (6th Cir. 1980). The renewed 
motion is subject to Fed. R. Civ. P. 7 and must state with particularity the 
grounds for relief. Although a party may not raise an issue that was not 
raised in a Fed. R. Civ. P. 50(a) motion before the case was submitted to 
the jury, Freund v. Nycomed Amersham, 347 F.3d 752, 761 (9th Cir. 2003), 
“technical precision” is not required and grounds that are inextricably 
intertwined” to the Rule 50(a) motion may be raised in the renewed motion 
under Rule 50(b). Hagen v. Siouxland Obstetrics & Gynecology, PC, 799 F.3d 
922, 928 (8th Cir. 2015). However, the issue whether an appellate court may 
consider a matter not properly preserved in the district court is “left primar-
ily to the discretion of the courts of appeals.” Exxon Shipping Co. v. Baker, 
554 U.S. 471, 485 & 487 n.5 (2008).

Judgment on Multiple Claims or Involving Multiple Parties
Before a party can appeal a decision that involves multiple claims or multi-
ple parties, the trial court must make an express determination that there is 
no just reason for delay and expressly direct the clerk to enter judgment. Fed. 
R. Civ. P. 54(b). Such certifications are typically made by motion. See Harris 
v. United States, 175 F.3d 1318, 1320 (11th Cir. 1999). The time for appeal 

 1 In 2009, the time for filing the motion was extended to 28 days from 10 days. 
Fed. R. Civ. P. 50(b) Committee Note (2009). Older cases may refer to the 10 
day period.
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does not begin to run until the trial court enters the certification order. 
Wilson v. Navistar Int’l Transp. Corp., 193 F.3d 1212, 1213 (11th Cir. 1999). 
An appeal filed before a Fed. R. Civ. P. 54(b) certification order is effective if 
the trial court subsequently enters a certification order. Swope v. Columbian 
Chems. Co., 281 F.3d 185, 191 (5th Cir. 2002).

Appeal as of Right

How Taken

An appeal as of right can only be taken by filing a timely notice of appeal in 
the district court. Fed. R. App. P. 3. The notice of appeal must identify the 
parties taking the appeal, designate the judgment or order (or part thereof) 
being appealed, and name the court to which the appeal is taken. Fed. R. 
App. P. 3(c)(1). Notices of Appeal are “liberally” construed and, if defi-
cient, an appellate court may use the parties’ briefs to determine the issues 
intended for appeal. Nichols v. Ala. State Bar, 815 F.3d 726, 730 (11th Cir. 
2016). The appellant does not have a duty to serve the notice of appeal upon 
all parties. Fed. R. App. P. 3(d). The appellant only files the notice of appeal 
with the district clerk, who is charged with serving the notice of appeal upon 
counsel of record. Id. The district clerk’s failure to serve notice does not 
affect the validity of the appeal. Id. A bond may be required to provide secu-
rity to ensure payment of costs on appeal. Fed. R. App. P. 5.

When Taken

The notice of appeal must be filed within 30 days after entry of the judgment 
or order that is appealed. Fed. R. App. P. 4. Timely filing a notice of appeal 
is mandatory and jurisdictional. Bowles v. Russell, 551 U.S. 205, 209 (2007). 
If a separate document is not required, the judgment is “entered” when it 
is entered in the docket. Fed. R. Civ. P. 58(c)(1). If a separate document is 
required, the judgment is “entered” when it is entered in the docket and 
when either (A) it is set out in a separate document; or (B) 150 days have run 
from the entry in the docket. Fed. R. Civ. P. 58(c)(2).If an appellant files a 
notice of appeal, the other parties may file a notice appeal within the later of 
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30 days after the judgment is entered 14 days after the first notice was filed. 
Fed. R. App. P. 4(a)(3). A district court may extend the time to file a notice of 
appeal by a motion within 30 days, or by motion after 30 days if that party 
shows “excusable neglect or good cause.” Fed. R. App. P. 4(a)(5); e.g., Wash-
ington v. Ryan, 833 F.3d 1087, 1090 (9th Cir. 2016) (“The Federal Rules antici-
pate late filings: Rule 4(a)(5) provides a thirty-day grace period within which 
parties may request more time to file a NOA upon a showing of good cause 
or excusable neglect.”).

Appeal by Permission
Fed. R. App. P. 5 governs, but is not limited to, all interlocutory appeals under 
28 U.S.C. §1292, appeals under Fed. R. Civ. P. 23(f), and appeals of remand 
orders under the Class Action Fairness Act. To take an appeal by permission, 
a party must file a petition for permission to appeal with the clerk in the 
appellate clerk and serve a copy upon all parties to the district court action. 
Fed. R. App. P. 5(a). A notice of appeal filed in the district court is insufficient. 
Estate of Storm v. Nw. Iowa Hosp. Corp., 548 F.3d 686, 688 (8th Cir. 2008). The 
petition must be filed within the time provided by Rule 4(a) for filing a notice 
of appeal. Fed. R. App. P. 5(a)(2); e.g., Cazorla v. Koch Foods of Miss., L.L.C., 
838 F.3d 540, 548 (5th Cir. 2016). It must contain the facts necessary to under-
stand the question presented, the question itself, the relief sought, the reasons 
why the appeal should be allowed and is authorized by a statute or rule; and 
attach a copy of the order or judgment being appealed and any order stating 
the district court’s permission to appeal or finding that the necessary con-
ditions are met. Fed. R. App. P. 5(b). An adverse party may file an answer in 
opposition within 10 days after service of the petition. Fed. R. App. P. 5(b)(2).

Briefs

Contents

Although briefs are governed by Fed. R. App. P. 28, the requirements may be 
significantly modified by local rule. The appellant’s brief must contain:

 (1) a corporate disclosure statement;
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 (2) a table of contents, with page references;

 (3) a table of authorities—cases (alphabetically arranged), stat-
utes, and other authorities—with references to the pages of the 
brief where they are cited;

 (4) a jurisdictional statement, including:

 (A) the basis for the district court’s or agency’s subject- matter 
jurisdiction, with citations to applicable statutory provi-
sions and stating relevant facts establishing jurisdiction;

 (B) the basis for the court of appeals’ jurisdiction, with cita-
tions to applicable statutory provisions and stating rele-
vant facts establishing jurisdiction;

 (C) the filing dates establishing the timeliness of the appeal or 
petition for review; and

 (D) an assertion that the appeal is from a final order or judg-
ment that disposes of all parties’ claims, or information 
establishing the court of appeals’ jurisdiction on some 
other basis;

 (5) a statement of the issues presented for review;

 (6) a concise statement of the case setting out the facts relevant to 
the issues submitted for review, describing the relevant proce-
dural history, and identifying the rulings presented for review;

 (7) a summary of the argument,;

 (8) the argument, which must contain:

 (A) appellant’s contentions and the reasons for them, with 
citations to the authorities and parts of the record on 
which the appellant relies; and

 (B) for each issue, a concise statement of the applicable stan-
dard of review;

 (9) a short conclusion stating the precise relief sought; and

 (10) the certificate of compliance.

Fed. R. App. P. 28(a). If the appeal relies upon statutes, rules, and regula-
tions, the relevant parts should be submitted in an addendum at the end of a 
brief, or may be supplied in a pamphlet. Fed. R. App. P. 28(f). The appellee’s 
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brief must conform to the same requirements as the appellant’s brief, except 
an appellee is not required to provide a jurisdictional statement, a state-
ment of the issues, a statement of the case, or a statement of the standard of 
review. Fed. R. App. P. 28(b). An appellant may, but is not required to, file 
a reply brief. Fed. R. App. P. 28(d). In a case involving multiple parties, any 
part may adopt by reference a part of another’s brief. Fed. R. App. P. 28(i).

Format

A party may elect one of three metrics to comply with the length require-
ments of its brief. Fed. R. App. P. 32(a)(7). A party’s principal brief should not 
(1) exceed 30 pages, (2) contain more than 14,000 words, (3) or contain 1,300 
lines of text if it uses a monospaced font (e.g., courier new). Fed. R. App. P. 
32(a)(7). A reply brief should not (1) exceed 15 pages, (2) contain more than 
7,000 words, (3) or contain 650 lines of text if it uses a monospaced font. Fed. 
R. App. P. 32(a)(7). Headings, footnotes, and quotations count toward the 
limitations. Fed. R. App. P. (a))(7)(B)(iii). The corporate disclosure statement, 
table of contents, table of citations, statement with respect to oral argument, 
any addendum containing statutes, rules or regulations, and any certificates 
of counsel do not count toward the limitation. Id.

Briefs in Cross-Appeals

Although Fed. R. App. P. 28 and 28.1 are similar, there are some distinc-
tions. In the event of a cross- appeal, the party who files a notice of appeal 
first is the appellant. Fed. R. App. P. 28.1. The appellant files the principal 
brief, which must conform to Fed. R. App. P.28. Fed. R. App. P. 28.1(c)(1). 
The appellee then files a principal brief in the cross- appeal and, in the same 
brief, respond to the appellant’s principal brief. Fed. R. App. P. 28.1(c)(2). 
Although the appellant’s brief has the 30 page, 14,000 word, or 1,300 line 
limit from Rule 28, the appellee’s brief may contain up to 35 pages, 16,500 
words, or 1,500 lines of text. Fed. R. App. P. 28.1(e).
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Conclusion
Trial counsel should consider a potential appeal long before the notice of 
appeal is due. A successful appeal requires a carefully executed strategy in 
the trial court to ensure that issues are preserved for appeal, and that an 
appeal is procedurally appropriate. The Federal Rules of Appellate Procedure 
and the local rules are prolix with technicalities that counsel must follow, 
but the formalities of an appeal are not so overwhelming if counsel allows 
adequate time to prepare the appeal. Even the most technical provisions of 
the rules may not be fatal to the appeal so long as counsel objects in the trial 
court and timely files an appeal. So long as counsel observes these two pri-
mary rules, the details will become easier with experience.
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