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I n Colorado, an injured party can bring a product liability failure-to-warn claim under theories of both 
strict liability and negligence. Fibreboard Corp. v. Fenton, 845 P.2d 1168, 1175 (Colo. 1993). The court in 

Fibreboard Corp. explained this distinction:
Under a negligence theory a plaintiff is required to prove that a manufacturer’s failure to warn of a 
risk fell below an acceptable standard of care. Under a strict liability theory, however, the focus of the 
inquiry is whether the defendant failed to warn of particular risks that were known or knowable in 
light of the generally recognized and prevailing scientific and technical knowledge available at the time 
of manufacture and distribution.

Id. at 1174-75. Thus, in strict liability, the plaintiff need only prove that a warning was not adequate. Under 
negligence, however, the plaintiff must prove that the warning was not adequate and the defendant’s failure 
to provide an adequate warning fell below the standard of care. Regardless of the theory under which a fail-
ure-to-warn claim is brought, the plaintiff “must prove that the product was defective,” unreasonably danger-
ous, and caused injury, damage, or loss. Mile Hi Concrete, Inc. v. Matz, 842 P.2d 198, 205 (Colo. 1992).

Colorado’s products liability statute establishes three rebuttable presumptions. Presumptions are rules 
based on experience or public policy and are established in the law to assist the jury in ascertaining the truth. 
They do not shift the burden of persuasion. Colo. R. Evid. 301. The three rebuttable presumptions in Section 
13-21-403 of the Colorado Products Liability Act are as follows:

(1) [I]t shall be rebuttably presumed that the product which caused the injury, death, or property dam-
age was not defective and that the manufacturer or seller thereof was not negligent if the product:

(a) Prior to sale by the manufacturer, conformed to the state of the art, as distinguished from indus-
try standards, applicable to such product in existence at the time of sale; or

(b) Complied with, at the time of sale by the manufacturer, any applicable code, standard, or regula-
tion adopted or promulgated by the United States or by this state, or by any agency of the United 
States or of this state.

(2) In like manner, noncompliance with a government code, standard, or regulation existing and in 
effect at the time of sale of the product by the manufacturer which contributed to the claim or injury 
shall create a rebuttable presumption that the product was defective or negligently manufactured.

(3) Ten years after a product is first sold for use or consumption, it shall be rebuttably presumed that 
the product was not defective and that the manufacturer or seller thereof was not negligent and that 
all warnings and instructions were proper and adequate.

Therefore, in any products liability action, it is rebuttably presumed that the product is not defective 
(either by manufacture, design, or failure-to-warn) and the manufacturer is not liable if the product con-
formed to the state-of-the-art prior to the sale or if it conformed with federal or state codes, regulations, or 
standards in force at the time of sale. Colo. Rev. Stat. Ann. §13-21-403(1) (West 2018).
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Conversely, a product’s noncompliance with a government code, regulation, or standard that was in 
effect at the time of sale creates a rebuttable presumption that the product was defective or negligently man-
ufactured. Id. §13-21-403(2). Compliance with a government code can be admitted through regulations or 
expert testimony that a product complied with regulations. When a party presents unrebutted evidence that 
a product complies with a regulation or code, the court should instruct the jury of the presumption. Uptain v. 
Huntington Lab, Inc., 685 P.2d 218, 222–23 (Colo. App. 1984), aff’d, 723 P.2d 1322 (Colo. 1986).

Implicit in the 10-year presumption is that no strict liability claims have been established against the 
product in the timeframe. Uptain, 723 P.2d at 1331. Colorado appellate courts’ holdings conflict as to whether 
the ten years is measured from the time the particular product model was first sold to the public, or from the 
date the individual product that caused the injury was sold. Patterson v. Magna Am. Corp., 754 P.2d 1385, 
1387 (Colo. App. 1988) (holding the applicable date to be date of first sale of the model); Downing, 707 P.2d 
at 1031-32 (holding the applicable date to be the date of first sale of the particular product that caused the 
injury). The Colorado Supreme Court has not ruled on the issue.

Pre-Sale Duties

What Is the General Scope of the Duty to Warn and Instruct in This State?

Relationship between Duty to Warn and Duty of Safe Design

Under section 402A, a product may be considered to be in a “defective condition unreasonably dangerous” 
to the user or consumer, even though faultlessly made, if the manufacturer or supplier placed the product 
into the stream of commerce without giving suitable and adequate warnings or instructions concerning 
the safe and proper manner in which to use it. Kysor Indus. Corp. v. Frazier, 642 P.2d 908, 910 (Colo. 1982). 
“[A] manufacturer has no duty to produce the safest product possible, but rather has a duty merely to avoid 
placing on the market a product which presents an unreasonable risk of harm to others.” Kern v. Gen. Motors 
Corp., 724 P.2d 1365, 1367 (Colo. App. 1986); see also Shawv. Play Dirty Colo. ATV Tours, L.L.C., No. CIV.A 
07-CV-01513WY, 2009 WL 321698, at *3 (D. Colo. Feb. 10, 2009).

Theories of Liability (Including Restatement)

The failure to adequately warn about a risk or hazard of a product can give rise to claims of negligence or 
strict liability, and can also render a product defective under the Restatement (Second) of Torts. Therefore, a 
product free of manufacturing and design defects may still be considered defective and unreasonably dan-
gerous if not accompanied by adequate instructions and warnings. Barton v. Adams Rental, Inc., 938 P.2d 
532, 539 (Colo. 1997); Kysor Indus. Corp. v. Frazier, 642 P.2d 908, 910-11 (Colo. 1982); Anderson v. Heron Eng’g 
Co., 604 P.2d 674, 676 (Colo. 1979); Union Supply Co. v. Pust, 583 P.2d 276, 283 (Colo. 1978); Hiigel, 544 P.2d 
at 987.

In Hiigel v. General Motors Corp., the Colorado Supreme Court adopted Section 402A of the Restatement 
(Second) of Torts and announced a cause of action for strict products liability. 544 P.2d 983, 987 (Colo. 1975). 
Section 402A provides, in relevant part:

(1) One who sells any product in a defective condition unreasonably dangerous to the user or consumer 
or to his property is subject to liability for physical harm thereby caused to the ultimate user or con-
sumer, or to his property, if

(a) the seller is engaged in the business of selling such a product, and
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(b) it is expected to and does reach the user or consumer without substantial change in the condi-
tion in which it is sold.

Under a strict liability theory, the test for whether a product is liable under a failure-to-warn theory is 
whether the product is defective, or, if not defective, unreasonably unsafe, and whether, under an objective 
standard, after weighing the relevant costs and benefits, a warning was required. Downing v. Overhead Door 
Corp., 707 P.2d 1027, 1032 (Colo. App. 1985).

A claim can also be brought under a negligent failure to warn theory. The distinction between negli-
gent failure-to-warn and strict liability failure-to-warn product liability cases is the focus of the trier of fact. 
Downing, 707 P.2d at 1032. Under a strict liability theory, the focus is simply whether the product is defective 
and unreasonably dangerous. Id. However, the focus under a negligence theory is the reasonableness of the 
manufacturer’s conduct. Id.

The Colorado Supreme Court recently reestablished that the risk-benefit test, and not the consumer expec-
tion test, is the appropriate test for juries to assess whether a product has been defectively designed.The Court 
did not speak to the test for assessing failure to warn claims, but its holding is still instructive. The risk-benefit 
test asks “whether the benefits of a particular design outweigh[s] the risks of harm it presents to consumers.” 
Walker v. Ford Motor Co., 406 P.3d 845, 850 (Colo. 2017). When considering the risk-benefit test in the fail-
ure-to-warn context, a manufacturer’s duty to warn is limited to the risks the manufacturer knows or should 
know. Palmer v. A.H. Robins Co., 684 P.2d 187, 198 (Colo. 1984). A manufacturer or seller has a duty to exercise 
reasonable care in the manufacture, distribution, and sale of its products. Mile Hi, 842 P.2d at 202-03. “What 
constitutes reasonable care necessarily varies and depends upon the degree of risk associated with a particular 
activity.” Id. at 203. If all minds of equal intelligence concur that a particular activity is of high risk or danger, 
an instruction to the jury on a higher standard of care is appropriate. Id.; see also Halliburton, 804 P.2d 213, 
215-16 (Colo. App. 1990) (“[B]ecause of the recognized hazards connected with the use of natural gas, a higher 
duty of care is owed by manufacturers and distributors of natural gas.”). When facts are in dispute concerning 
the degree of risk of which the manufacturer should have known, however, “[jury] instructions regarding a 
higher standard [are] neither required nor permissible.” Mile Hi Concrete, Inc., 842 P.2d at 203.

Who Has a Duty to Warn—Component Part Supplier, Manufacturer, Distributor, Retailer, Employer

Under a strict liability theory, a manufacturer has a duty to warn. Barton v. Adams Rental, Inc., 938 P.2d 532, 
539 (Colo. 1997); Kysor Indus. Corp. v. Frazier, 642 P.2d 908, 910-11 (Colo. 1982); Anderson v. Heron Eng’g Co., 
604 P.2d 674, 676 (Colo. 1979); Union Supply Co. v. Pust, 583 P.2d 276, 283 (Colo. 1978); Hiigel, 544 P.2d at 
987. A “manufacturer” includes “a person or entity who designs, assembles, fabricates, produces, constructs, 
or otherwise prepares a product or a component part of a product prior to the sale of the product to a user 
or consumer.” C.R.S. §13-21-401(1). It also includes sellers with actual knowledge of a defect, who provide 
specifications to the manufacturer relevant to the defect, who exercises significant control over a portion of 
the manufacturing process, or who alter or modify a product in a significant manner. Id. A component part 
manufacturer has a duty to warn when the component parts are expected to and do reach the consumer 
without substantial change in their condition. Vista Resorts, Inc. v. Goodyear Tire & Rubber Co., 117 P.3d 60 
(Colo. App. 2004).

Under a negligence theory, all sellers have a duty to warn. Palmer, 684 P.2d at 198.

One Colorado appellate decision has suggested that a manufacturer may have a continuing duty to 
warn. Downing, 707 P.2d at 1033. In Downing the court found that the duty to warn exists where a danger 



4   Product Liability: Warnings, Instructions, and Recalls   Colorado

concerning the product becomes known to a manufacturer subsequent to the product’s sale and delivery, 
even though the danger was not known at the time of the sale. Downing may be limited to its facts though 
and federal courts interpreting Colorado law have held that Colorado does not impose a post-sale duty to 
warn, retrofit, or recall. See Perlmutter v. U.S. Gypsum Co., 4 F.3d 864,869 (10th Cir. 1993) (“We interpreted 
Downing as imposing no post-sale duty to warn or remedy when the product was non-defective under stan-
dards existing at the time of manufacture”; see also Romero v. Int’l Harvester Co., 979 F.2d 1444, 1446 (10th 
Cir. 1992) (“A manufacturer “has no duty to notifY previous purchasers of its products about later-developed 
safety devices, or to retrofit those products when the products were non-defective under standards existing at 
the time of manufacture.” (emphasis added).

Was the Warning or Instructions Adequate?

Factors to Consider

Colorado law applies a risk-benefit analysis to determine whether a product is defectively designed. Under 
this test, the trier of fact must determine whether the risks of the design outweigh the benefits. To do so, the 
trier of fact considers various factors, including, but not limited to:

• The usefulness and desirability of the product;

• The safety aspects of the product;

• The availability of a substitute product;

• The manufacturer’s ability to eliminate the unsafe character of the product;

• The user’s ability to avoid danger by the exercise of reasonable care;

• The user’s anticipated awareness of the dangers inherent in the product; and

• The feasibility of the manufacturer spreading the loss by setting the price of the product. Barton, 938 
P.2d at 537); Armentrout v. FMC Corp., 842 P.2d 175, 184 (Colo. 1992).

In a Tenth Circuit decision, the court affirmed a jury instruction in a failure-to-warn case. In Wagner, 
the court held that to be sufficient, such warnings or instructions for use must adequately inform the ordi-
nary user of any specific risk of harm that may be involved in an intended or reasonably expected use or any 
failure to properly follow instructions when using the product for intended or reasonably expected use. Wag-
ner v. Case Corp., 33 F.3d 1253, 1258 (10th Cir. 1994).

Location of Warning (On Product or In Instructions)

The warning must be appropriate and conspicuous. Downing, 707 P.2d at 1033.

Content of Message—Conspicuousness

Where a manufacturer or supplier of a product is, or should have been, aware that a product is unreasonably 
dangerous absent a warning, and such warning is feasible, strict liability in tort attaches if an appropriate 
and conspicuous warning is not given. Downing, 707 P.2d at 1033.

Obvious Hazards

If a specific risk of harm would be apparent to an ordinary user from the product itself, a warning of or 
instructions concerning that specific risk of harm is not required. Wagner, 33 F.3d at 1258.
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Reasonably Foreseeable Misuse

In Colorado, a manufacturer’s duty is to adequately warn users of the proper way of using the product and 
the dangers associated with normal use and reasonably foreseeable misuse. Uptain, 723 P.2d at 1325-26. 
Therefore, a manufacturer cannot use misuse as a defense if it could reasonably foresee the possibility of the 
user’s misuse. Armentrout, 842 P.2d at 188; see also Schmutz v. Bolles, 800 P.2d 1307, 1316 (Colo. 1990).

Foreign Language or Use of Pictorials

Colorado does not have any specific law related to foreign language or the use of pictorials.

Effect of Promotion

Evidence of promotion or lay publicity campaign can demonstrate a motive on the party of the defendant to 
profit by making exaggerated statements regarding the safety and efficacy of the product. It can be used to 
establish the statutory predicate for an award of punitive damages. Palmer, 684 P.2d at 204.

Overwarning

Colorado does not have any specific law related to overwarning.

Who Do You Have to Warn?

Bystanders

If a finished product that is unreasonably dangerous without a warning is placed into the stream of com-
merce, then the manufacturer doing so bears the risk of liability to those who foreseeably may be injured 
along the path of delivery. Frazier, 607 P.2d 1296, 1300-01 (Colo. App. 1979), rev’d on other grounds, 642 P.2d 
908 (Colo. 1982). However, the Restatement (Second) of Torts §402A notes that casual bystanders, such as 
employees of the retailer or passers-by, have thus far been denied recovery.

Allergic Persons

A manufacturer of cosmetics or other articles designed for intimate bodily use stands as an expert and is 
bound to keep reasonably informed of scientific knowledge and discoveries in his field, and is deemed to pos-
sess whatever knowledge is thereby imparted. Howard v. Avon Prods., Inc., 395 P.2d 1007, 1011(Colo. 1964). 
It is the manufacturer’s “duty to impart that knowledge to those who would be unable to otherwise protect 
themselves, and if the manufacturer knew, or by the application of reasonable developed human skill and 
foresight should have known that the product might cause harm to some sensitive users, liability may arise 
from its failure to warn of the danger.” Id.

The Colorado Supreme Court in Howard v. Avon Prods., Inc. further held that the “duty to warn is not 
required to be predicated upon actual knowledge only, but there must be reasonable foreseeability of the 
danger from the product to sensitive users.” Id. at 1011-12. It also relied on the Restatement (Second) of Torts, 
Section 402A, note j, which states:

Where, however, the product contains an ingredient to which a substantial number of the population 
are allergic, and the ingredient is one whose danger is not generally known, or that the consumer 
would reasonably not expect to find in the product, the seller is required to give warning against it, if 
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he has knowledge, or by the application of reasonable developed human skill and foresight should have 
knowledge, of the presence of the ingredient and the danger.

Id.

Sophisticated Users

The fact that a plaintiff was an expert in moving heavy equipment does not preclude a finding of a defectively 
dangerous product due to a failure to instruct as to the safe and proper method of moving the saw. Frazier, 
607 P.2d at 1300.

Bulk Supplier

There is no specific Colorado law related to bulk suppliers and the duty to warn.

Learned Intermediary

Colorado has adopted the learned intermediary doctrine for product liability claims involving prescription 
drugs and prescribed medical devices. O’Connell v. Biomet, Inc., 250 P.3d 1278, 1281 (Colo. App. 2010). Under 
this doctrine, the manufacturer only has a duty to “advise the prescribing physician of any potential dangers 
that may result from the drug’s use…[because] [t]he physician is trained to assess the risks and benefits of the 
drug as applied clinically to a particular patient.” Id.; see also id. (adopting Restatement (Third) Torts: Product 
Liability §6(d) which holds “only health-care professionals are in a position to understand the significance of 
the risks involved and to assess the relative advantages and disadvantages of a given form of prescription-based 
therapy. The duty then devolves on the health-care provider to supply to the patient such information as is 
deemed appropriate under the circumstances so that the patient can make an informed choice as to therapy.”).

Law Regarding Drugs and Devices

Ordinarily, a manufacturer has a duty to warn all foreseeable ultimate users of dangers inherent in its prod-
ucts. O’Connell v. Biomet, Inc., 250 P.3d at 1281. However, where prescription drugs are concerned, the man-
ufacturer’s duty to warn has been limited to an obligation to advise the prescribing physician of any potential 
dangers that may result from the drug’s use. Id.

See above regarding “learned intermediary doctrine.”

Is It Always Necessary to Warn?

It is necessary to warn all foreseeable users of dangers inherent in a manufacturer’s products. O’Connell, 250 
P.3d at 1281.

Is There a Heeding Presumption in This State?

Where a warning is given, the seller may reasonably presume it will be read and heeded. Uptain, 723 P.2d at 
1326; see also Farmland Mut. Ins. Cos. v. Chief Indus., Inc., 170 P.3d 832, 839 (Colo. App. 2007) (same).

What Defenses Are Available to those within the Chain of Distribution?

State-of-the-art compliance: “State of the Art” describes evidence that the product conformed to the best 
technical, mechanical, and scientific knowledge and methods that were practical and available for products 
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in the same or similar industry. Belle Bonfils, 665 P.2d at 124–25 (quoting CJI-Civ. 14:24 (2d ed.)). This is a 
fact intensive inquiry. State of the art evidence is a factor to consider in determining whether a product is 
defective and unreasonably dangerous due to defective design. Fibreboard , 845 P.2d at 1174. Further, a man-
ufacturer may introduce state-of-the art evidence to establish that a product is not unreasonably dangerous 
because of a failure to warn, where a danger was not knowable through generally recognized and prevailing 
scientific and technical knowledge at the time of manufacture. Fibreboard, 845 P.2d at 1172.

Open and obvious danger: The fact that the dangers of a product are open and obvious does not consti-
tute a complete defense to a claim that a product is unreasonably dangerous. Armentrout, 842 P.2d at 181; 
Comacho v. Honda Motor Co., Ltd., 741 P.2d 1240, 1245, 1248 n.9 (Colo. 1987); Pust, 583 P.2d at 284. The 
obviousness of a danger and the efficacy of providing a warning can be considered, however, in determining 
whether the defendant had a duty to warn the plaintiff. Armentrout, 842 P.2d at 181. In other words, no duty 
to warn exists if the danger is open and obvious, unless there is a substantial likelihood that the proposed 
warning would have prevented injury to an ordinary user. White v. Caterpillar, Inc., 867 P.2d 100, 107 (Colo. 
App. 1993). Theoretically, in the strict liability misrepresentation context, whether a danger is open and obvi-
ous may impact whether a plaintiff’s reliance on the misrepresentation was reasonable. There are no Colo-
rado cases, however, advancing that argument.

Misuse: Misuse has been described as a “causation concept which excuses the seller of an admittedly 
defective product from liability when the misuse and not the defect caused the injury.” White, 867 P.2d at 107. 
The Colorado Product Liability Act has codified the defense of misuse as follows: “A product liability action 
may not be commenced or maintained against a manufacturer or seller of a product that caused injury, 
death, or property damage if, at the time the injury, death, or property damage occurred, the product was 
used in a manner or for a purpose other than that which was intended and which could not reasonably have 
been expected, and such misuse of the product was a cause of the injury, death, or property damage.” C.R.S. 
§13-21-402.5.

Misuse can either result from using the product for a purpose not intended or from using it in a manner 
that could not reasonably be anticipated. Armentrout v. FMC Corp., 842 P.2d 175, 188 (Colo. 1992); White, 
867 P.2d at 108. A manufacturer cannot raise misuse as a defense if it could reasonably foresee the possibility 
of the consumer’s misuse. Id.; Schmutz v. Bolles, 800 P.2d 1307, 1316 (Colo. 1990). Alternatively, an injured 
person cannot recover if misuse of the product alone caused the claimed damages. If, however the consumer 
misused the product and a product defect caused the injury, then the defendant can raise misuse in a com-
parative fault analysis under C.R.S. §13-21-406. Jackson v. Harsco Corp., 673 P.2d 363, 367 (Colo. 1983); White, 
867 P.2d at 107 (citing States v. R.D. Werner Co., 799 P.2d 427, 429 (Colo. App. 1990)).

Assumption of the risk: Assumption of the risk is a defense to strict liability failure to warn. Union Supply 
Co., 583 P.2d at 284. It is defined as “voluntarily and unreasonably proceeding to encounter a known danger.” 
Id. (quoting Restatement (Second) of Torts §402A cmt. n (1965)). The defendant must show that the plaintiff 
“had actual knowledge of the specific danger posed by the defect…and not just a general knowledge that the 
[product] could be dangerous.” Id.; accord Anderson, 604 P.2d at 678. Colorado law treats the doctrine of 
assumption of risk as a form of comparative negligence. Harris v. Ark, 810 P.2d 226, 233 (Colo. 1991).

Comparative fault: Comparative fault is an affirmative defense to strict liability misrepresentation and 
is governed by C.R.S. §13-21-406. Mountain Mobile Mix, Inc. v. Gifford, 660 P.2d 883, 889–890 (Colo. 1983) 
(“The General Assembly specifically provided for comparative fault as the basis for the measurement of dam-
ages in products liability cases.”); CJI-Civ. 14:22, Notes on Use n.4 (4th ed. 2016 Update). The statute requires 
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that a plaintiff’s recovery be diminished in proportion to the amount of fault attributable to the plaintiffs’ 
own conduct.

Is an Expert Required on Warning Issues?

There is no specific case law addressing this issue. Thus, it is likely that no expert is required per se, but it 
would be difficult to show a warning was required and the content of that warning without expert opin-
ion testimony.

Has the Duty to Warn Been Preempted With Respect to Any Product in This State?

Yes. In cases in which the product complies with the Federal Hazardous Substances Act, the state duty to 
warn is preempted. Salazar v. Whink Prods. Co., 881 P.2d 431 (Colo. App. 1994); see also Scarbrough v. Cole-
man Co., No. 13-CV-00260-LTB-MEH, 2013 WL 3825248, at *3 (D. Colo. July 24, 2013) (same).

Post-Sale Duties

General Duty, Including Restatement

In any products liability action, it is rebuttably presumed that the product is not defective (either by man-
ufacture, design, or failure-to-warn) and the manufacturer is not liable if the product conformed to the 
state-of-the-art prior to the sale or if it conformed with federal or state codes, regulations, or standards in 
force at the time of sale. Colo. Rev. Stat. Ann. §13-21-403(1) (West 2010). One Colorado appellate decision has 
suggested that a manufacturer may have a continuing duty to warn. Downing, 707 P.2d at 1033. In Downing 
the court found that the duty to warn exists where a danger concerning the product becomes known to a 
manufacturer subsequent to the product’s sale and delivery, even though the danger was not known at the 
time of the sale. Downing may be limited to its facts though and no subsequent Colorado appellate court has 
suggested that there is a post-sale duty to warn. Moreover, federal courts interpreting Colorado law have held 
that Colorado does not impose a post-sale duty to warn, retrofit, or recall. See Perlmutter v. U.S. Gypsum Co., 
4 F.3d 864,869 (10th Cir. 1993) (“We interpreted Downing as imposing no post-sale duty to warn or remedy 
when the product was non-defective under standards existing at the time of manufacture”; see also Romero 
v. Int’l Harvester Co., 979 F.2d 1444, 1446 (10th Cir. 1992) (“A manufacturer “has no duty to notifY previous 
purchasers of its products about later-developed safety devices, or to retrofit those products when the prod-
ucts were non-defective under standards existing at the time of manufacture.” (emphasis added).

Post-sale conduct may be relevant to showing a duty to warn at the time of manufacture. Colorado 
Revisted Statute §13-21-404 provides that n any product liability action, evidence of any scientific advance-
ments in technical or other knowledge or techniques, or in design theory or philosophy, or in manufacturing 
or testing knowledge, techniques, or processes, or in labeling, warnings of risks or hazards, or instructions 
for the use of such product, where such advancements were discovered subsequent to the time the product 
in issue was sold by the manufacturer, shall not be admissible for any purpose other than to show a duty 
to warn.

Relationship with Government Regulatory Responsibilities

In any products liability action, it is rebuttably presumed that the product is not defective (either by manu-
facture, design, or failure-to-warn) and the manufacturer is not liable if the product conformed to the state-
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of-the-art prior to the sale or if it conformed with federal or state codes, regulations, or standards in force at 
the time of sale. Colo. Rev. Stat. Ann. §13-21-403(1) (West 2010). Conversely, a product’s noncompliance with 
a government code, regulation, or standard that was in effect at the time of sale creates a rebuttable presump-
tion that the product was defective or negligently manufactured. Id. §13-21-403(2).

Who to Warn

Downing suggested that users must be warned when dangerous defects in design have come to the manufac-
turer’s attention. , 707 P.2d at 1033. But again, aside from Downing, there is no case suggesting that Colorado 
imposes a post-sale duty to warn.

Warning Adequacy

Under any theory, to be sufficient, warnings or instructions for use must adequately inform the ordinary user 
of any specific risk of harm that may be involved in an intended or reasonably expected use or any failure 
to properly follow instructions when using the product for intended or reasonably expected use. Wagner, 33 
F.3d at 1258.

Preemption

Outside of the FHSA preemption mentioned above, there is no specific preemption of the duty to warn gener-
ally and nothing specific to a post-sale duty to warn.

How to Defend

The same defenses are available to a post-sale duty to warn case as to a pre-sale duty to warn case, but the 
defense should also challenge the existence of a post-sale duty based on the Perlmutter and Romero cases in 
the Tenth Circuit.
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