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Connecticut

By Janice D. Lai

PRE-SALE DUTIES

What Is the General Scope of the Duty to Warn in Connecticut?
Under the Connecticut Products Liability Act, a product may be defective because of a manufacturer or 
seller’s failure to warn of the product’s unreasonably dangerous propensities. Sharp v. Wyatt, Inc., 31 Conn. 
App. 824, 833, 627 A.2d 1347, 1353 (1993) quoting Tomer v. American Home Products Corporation, 170 Conn. 
681, 689, 368 A.2d 35, 39 (1976). The Connecticut Products Liability Act’s provisions on duty to warn provide 
that a product seller may be subject to liability if it is shown that adequate warnings or instructions were 
not provided to the claimant and that if adequate warnings had been provided, the claimant would not have 
suffered the harm. Conn. Gen. Stat. §52-572q(a) and (c). Section 52-572q directs that in determining whether 
a product seller was required to provide warnings, and if so, the adequacy of the warnings, the trier of fact 
may consider:

(1) the likelihood that the product would cause the harm suffered by the claimant;

(2) the ability of the product seller to anticipate at the time of the manufacture that the expected prod-
uct user would be aware of the product risk, and the nature of the potential harm; and

(3) the technological feasibility and cost of the warnings and instructions.

Conn. Gen. Stat. §52-572q(b).

Generally, the duty to warn runs to the ultimate user or consumer of those products. Tomer, 170 Conn. at 
689-690, 368 A.2d at 39. However, the statute directs that warnings or instructions must be devised to com-
municate with the person best able to take or recommend precautions against the potential harm, otherwise 
the product seller may not be considered to have provided adequate warnings or instructions. Conn. Gen. 
Stat. §52-572q(d).

Lastly, a product seller’s duty to warn only extends to dangers of which it knows, or should know. Hurley 
v. Heart Physicians, P.C., 278 Conn. 305, 316, 898 A.2d 777, 783 (2006); See also, Giglio v. Connecticut Light & 
Power Co., 180 Conn. 230, 235-256, 429 A.2d 486, 489 (1980), Tomer, 170 Conn. at 689-690, 368 A2d at 39-40. 
Indeed, defendants cannot be held to standards that exceed the state of the art existing at the time that the 
warning is issued. See, Tomer, 170 Conn. at 690, 368 A.2d at 40.

Relationship between Duty to Warn and Duty of Safe Design

The absence of adequate warnings may render a product defective and unreasonably dangerous, even if the 
product has no manufacturing or design defects. Hurley v. Heart Physicians, supra. See also, Sharp, 31 Conn. 
App. at 833, 627 A.2d at 1353, Giglio, 180 Conn. at 237, 429 A.2d 489 (1980). The manufacturer or seller’s fail-
ure to warn, in itself, constitutes a defect. Id.
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Theories of Liability

Under the Connecticut Products Liability Act, there is no difference between statutory strict liability of 
Conn. Gen. Stat. §52-572q and negligence with respect to the law of warnings. Gajewski v. Pavelo, 36 Conn. 
App. 601, 612, 652 A.2d 509, 515 (1994), aff’d., 236 Conn. 27, 670 A.2d 318 (1996)(per curiam). The Connecti-
cut Products Liability Act, Conn. Gen. Stat. §52-572m et. seq., merges all the various common law theories of 
products liability into one cause of action.

Who Has a Duty to Warn?

Component Part Manufacturers

In Connecticut, a manufacturer of a non-dangerous component who does not know and has no reason to 
know of hazards of the end product that incorporates its component has no duty to warn the ultimate user 
as to those hazards. LaMontagne v. E.I. Dupont de Nemours & Co., Inc., 41 F.3d 846 (2d Cir. 1994) (manu-
facturer of Teflon that was incorporated into temporomandibular joint prostheses did not as a matter of law 
have a duty to warn patients who received implants using prostheses of risks involved where the manufac-
turer did not recommend its product for medical implantation uses and lack expertise to evaluate develop-
ments in those uses.)

Conversely, under the LaMontagne analysis, a component part manufacturer has a duty to give adequate 
warnings to the ultimate user or consumer of the end product of unreasonable or inherent dangers involved 
in the use of its component of which its knows or should have known. See, Tomer, 170 Conn. at 689-90, 368 
A. 2d at 39-40.

The adequacy of a component part manufacturer’s warning is determined under the same principles 
applicable to a manufacturer. Conn. Gen. Stat. §52- 572m(e). Section 52-572m(e) defines “manufacturer” as 
used in the Connecticut Products Liability Act to “include product sellers who design, assemble, fabricate, 
construct, process, package or otherwise prepare a product or component part of a product prior to its sale to 
a user or consumer.” [emphasis added].

Manufacturer, Distributor, and Retailer

A “product seller” has a duty to warn of dangers of which it knows, or should have known. Hurley, 278 Conn. 
at 316, 898 A.2d 783 at 783; See also, Giglio, 180 Conn. at 235-256, 429 A.2d at 489, Tomer, 170 Conn. at 689-
690, 368 A.2d at 39-40. Section 52-572m(a) of the Connecticut Products Liability Act defines a “product 
seller” to mean any person or entity, including a manufacturer, wholesaler, distributor or retailer who is 
engaged in the business of selling such products whether the sale is for resale or for use or consumption.

Employer

The definition of “product seller” under the Connecticut Products Liability Act makes no mention of the 
claimant’s employer. See, Conn. Gen. Stat. §52-572m(a). However, the Connecticut Products Liability Act 
implicitly recognizes that certain claimants may be entitled to workers’ compensation. See, Conn. Gen. Stat. 
§52-577a (which imposes a ten year statute of repose on claimants injured by products during the course of 
their employment who are entitled to workers’ compensation benefits); See also, Daily v. New Britain Machine 
Co., 200 Conn. 562, 512 A.2d 893 (1986) (the Connecticut Supreme Court upheld the constitutionality of the 
statute of repose set forth in Conn. Gen. Stat. §52-577a as applicable to claimants’ eligible for workers’ com-
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pensation from their employers, reasoning that the benefits of the workers’ compensation program justified 
this ten year limitation).

In the context of other types of claims, the Connecticut Supreme Court has consistently interpreted the 
exclusivity provision of the Workers’ Compensation Act as a “total bar to common law actions brought by 
an employee against the employer for job related injuries, with one narrow exception that exists when the 
employer has committed an intentional tort or where the employer has engaged in willful or serious miscon-
duct.” Suarez v. Dickmont Plastics Corp., 229 Conn. 99, 106, 639 A.2d 507, 510 (1994).

In the products liability context, no Connecticut Appellate Court has addressed the issue of whether the 
employer has a duty to warn the employee of product defects where the employer holds the dual capacity 
as manufacturer and employer. However, as least one Trial Court has held that the Connecticut Workers’ 
Compensation Act prevents an employee from bringing suit against his employer for failure to warn pursu-
ant to the Connecticut Products Liability Act where the exception to the workers’ compensation exclusivity 
provision set forth in Suarez was not asserted. Melius v. Federal Express Corporation, 76 F. Supp.2d 233 (D. 
Conn. 1999) (employer’s summary judgment granted in suit by employee alleging employer’s failure to warn 
that prolong exposure to a device his employer manufactured which the claimant/employee used in his usual 
course of business would cause cancerous tumors).

Was the Warning or Instructions Adequate?

Factors to Consider

Factors involved in determining the adequacy of a warning include:
(1) the likelihood that the product would cause the harm suffered by the claimant; Conn. Gen. Stat. 

§52-572q(b);

(2) the ability of the product seller to anticipate at the time of the manufacture that the expected prod-
uct user would be aware of the product risk, and the nature of the potential harm; Conn. Gen. Stat. 
§52-572q(b);

(3) the technological feasibility and cost of the warnings and instructions. Conn. Gen. Stat. §52-
572q(b); and also

(4) whether the warnings or instructions were devised to communicate with the person best able to 
take or recommend precautions against the potential harm. Conn. Gen. Stat. §52-572q(d).

See also, Sharp, 31 Conn. App. at 824, 627 A.2d at 1347.

Location of Warning

The warning must be placed with proper prominence in relation to the risk to which the warning applies. 
Connecticut Jury Instructions, 3.10-2 Products Liability – Failure to Warn. Whether the conspicuousness of a 
warning is adequate is a question of fact for the trier of fact. Sharp, 31 Conn. App. at 835, 627 A.2d at 1353.

Content of Message

In warnings cases, the claimant shall prove by a fair preponderance of the evidence that if adequate warn-
ings or instructions had been provided, the claimant would not have suffered the harm. Conn. Gen. Stat. 
§52-572q(c). A warning must be understandable to the reasonably anticipated users of the product. The 
warning must advise the ordinary user of the nature and extent of any danger associated with the reasonably 
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anticipated use, or with the reasonably anticipated misuse of the product. Connecticut Jury Instructions, 
3.10-2 Product Liability—Failure to Warn. A product seller is not liable for failure to warn of risks that were 
not known to it or that it could not reasonably have foreseen at the time it put the product into the stream of 
commerce. Connecticut Jury Instructions, 3.10-2 Product Liability—Failure to Warn.

Whether the content and conspicuousness of a warning is adequate is a question of fact for the trier 
of fact. Sharp, 31 Conn. App. at 835, 627 A.2d at 1353. (Appellate Court reversed Trial Court’s granting 
of summary judgment in favor of fuel distributor and supplier on grounds that question of fact exists on 
issue of adequacy of warning). The trier of fact looks at the factors set forth in Conn. Gen. Stat. §52-572q in 
their determination.

Foreseeability is not the appropriate test for proximate cause under Conn. Gen. Stat. §52-572q(c). In 
contrast to the law of negligence, the causation provision of §52-572q(c) is devoid of any express reference to 
foreseeability; causation exists upon a showing that, had adequate warnings been provided, the harm would 
not have occurred. Sharp, 31 Conn. App. at 838, 627 A.2d at 1355. Proximate cause in a failure to warn case 
requires showing that an adequate warning would have prevented the claimant’s injury by altering the con-
duct involved.

Obvious Hazards

A product manufacturer has no duty to warn against dangers if the claimant has actual knowledge of the 
dangers. Conn. Gen. Stat. §52-572q; See also, Kelly v. Deere & Co., 627 F.Supp. 564 (D. Conn. 1986); Haesche v. 
Kissner, 229 Conn. 213, 640 A.2d 89 (1994); Norrie v. Heil Co., 203 Conn. 594, 525 A.2d 1332 (1987).

The issue of user awareness, here the awareness of commonly known dangers, is captured by the express 
language of the statute. Conn. Gen. Stat. §52 572q(b). The statute specifically provides that the trier of fact 
may consider “the ability of the product seller to anticipate at the time of the manufacture that the expected 
product user would be aware of the product risk, and the nature of the potential harm.” Conn. Gen. Stat. §52-
572q(b). User awareness must be considered in the aggregate together with the other factors set forth for the 
consideration of whether warnings are required, and if so, whether they are adequate. Sharp, 31 Conn. App. 
at 849, 627 A.2d at 1360. See also, Kelly, 627 F.Supp. at 564 (D. Conn. 1986); Haesche, 229 Conn. at 213, 640 
A.2d at 89 (1994).

The Connecticut Products Liability Act does not impose a duty to warn of known or open and obvious 
dangers. Gajewski, 36 Conn. App. at 617; 652 A.2d at 517; See also, Haesche, 229 Conn. at 216, 640 A.2d at 91 
(1994).

Reasonably Foreseeable Misuse

The statutory defense of product misuse under the Connecticut Products Liability Act, Conn. Gen. Stat. §52-
572p, is not available against the claimant and applies only to the conduct of third parties whose alteration 
or modification by misuse of the product causes the claimant’s injuries. Elliot v. Sears, Roebuck, & Company, 
229 Conn. 500, 642 A.2d 709 (1994). The Connecticut Supreme Court holds that the plain language of Conn. 
Gen. Stat. §52-572p is clear and unambiguous and limits its application to third parties. Connecticut General 
Statute §52-572p provides in pertinent parts:

(a) A product seller shall not be liable for harm that would not have occurred but for the fact that his 
product was altered or modified by a third party unless: (1) The alteration or modification was in 
accordance with the instructions or specifications of the product seller; (2) the alteration or modifi-
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cation was made with the consent of the product seller; or (3) the alteration or modification was the 
result of conduct that reasonably should have been anticipated by the product seller.

(b) For the purposes of this section, alteration or modification includes changes in the design, for-
mula, function or use of the product from that originally designed, tested or intended by the prod-
uct seller.

However, the common law defense of misuse of the product by the conduct of the claimant may still be 
asserted in a claim brought under the Connecticut Products Liability Act. Elliot, 229 Conn. at 508, 642 A.2d 
at 713. Misuse under the common law “occurs when a product is not used ‘in a manner which should have 
been foreseen by the defendant.’” Elliot, 229 Conn. at 507, 642 A.2d at 713 quoting Norrie v. Heil Co., 203 
Conn. 594, 600, 525 A.2d 1332, 1335 (1987) (internal citations omitted). 

Foreign Language or Use of Pictorials

No Connecticut Appellate Court has addressed the issue of duty to warn through use of foreign language or 
universally accepted pictographs or symbols. However, the Connecticut Products Liability Act, Conn. Gen. 
Stat. §52-572q(d) provides that “a product seller may not be considered to have provided adequate warnings 
or instructions unless they were devised to communicate with the person best able to take or recommend 
precautions against the potential harm.” A warning, in order to be adequate, must be understandable to the 
reasonably anticipated users of the product.

The Connecticut Products Liability Act creates a risk-utility standard for determining the need for and 
adequacy of the warnings and instructions:

In determining whether instructions or warnings were required and, if required, whether they were 
adequate, the trier of fact may consider: (1) The likelihood that the product would cause the harm suf-
fered by the claimant; (2) the ability of the product seller to anticipate at the time of manufacture that 
the expected product user would be aware of the product risk, and the nature of the potential harm; 
and (3) the technological feasibility and cost of warnings and instructions.

Conn. Gen. Stat. §52-572q(b).

Effect of Promotion

Statements in advertisements and advertising brochures can be express warranties. A claimant has a right 
to maintain an action against the manufacturer where the claimant alleges that he was induced to purchase 
the product by representations in the product’s advertising and that he sustained harm when the product 
failed to measure up to the express or implied representations. Garthwait v Burgio, 153 Conn. 284, 288, 216 
A.2d 189, 192 (1965) quoting Hamon v Digliani, 148 Conn. 710, 716, 174 A.2d 294, 296 (1961). In other words, 
where the manufacturer makes representations in his advertisements or by the labels on his product as an 
inducement to the ultimate purchaser, the manufacturer is held strictly liable to any person who buys the 
product in reliance on the representations and later suffers injury because the product fails to conform to 
them. Garthwait, supra at 289 quoting Rogers v. Toni Home Permanent Co., 167 Ohio St. 244, 249, 147 N.E.2d 
612, 615 (1958). Lack of privity is not a bar to suit under these circumstances. Id.

In Garthwait, supra, the Connecticut Supreme Court held that the plaintiff properly stated a claim for 
breach of warranty where the Complaint alleges that the manufacturer, by means of extensive advertise-
ments, impliedly and/or expressly warranted to plaintiff as user of that product that the product was safe 
and fit for its intended use, that in reliance upon these representations the beauty parlor purchased hair dye 
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from the manufacturer and the plaintiff accepted the use of the dye on her hair thereby causing her per-
sonal injuries.

The Connecticut Products Liability Act, Conn. Gen. Stat. §52-572m(b) defines a products liability claim 
as a claim or action “brought for personal injury, death or property damage caused by the manufacture, con-
struction, design, formula, preparation, assembly, installation, testing, warnings, instructions, marketing, 
packaging or labeling of any product.” [emphasis added]. Marketing has been held to include advertising. 
Leach v. JM Associates, 23 Conn. L. Rptr. 442 (Nov. 24, 1998)(Flynn, J.).

Whether a statement in an advertisement amounts to a warranty of the product advertised depends on 
all the facts, circumstances, and the alleged “warranty” language of the advertisement in question and the 
context in which such language is used. Representations in an advertisement do not create an express war-
ranty unless the particular feature of the product is referred to. Garthwait, supra.

Who Do You Have to Warn?

Bystanders

No Connecticut Appellate Court has addressed the issue of whether the duty to warn is extended to one who 
is not a user or ultimate consumer of the product who is foreseeably within the range of danger created by 
the defective product. Our Connecticut Supreme Court has stated that “generally, a manufacturer’s duty to 
warn of dangers associated with its products pertains only to known dangers and runs to the ultimate user 
or consumer of those products.” Hurley, 278 Conn. at 316, 898 A.2d at 783. Connecticut adopts the Restate-
ment (Second) of Torts §402A. In a caveat, the American Law Institute in its Second Restatement of Torts 
expressed no opinion as to whether the rules stated in §402A may not apply to harm to persons other than 
the user or consumer.

Allergic Person

The issue of a manufacturer’s duty to warn of the possibility of allergic reactions in small number of hyper-
sensitive consumers from consumption of a food product has not been addressed by the Connecticut Appel-
late Court. However, one Trial Court has held that a claimant’s claim that the manufacturer’s failure to warn 
of the product’s allergenicity on its product label is preempted by federal Food, Drug and Cosmetic Act, 21 
U.S.C. §343-1. Cardinale v. Quorn Foods, Inc., 2011 WL 2418628 (Conn. Super. May 19, 2011)(Blawie, J.)(Plain-
tiff’s failure to warn claim dismissed on grounds that although the ingredient mycoprotein was not specifi-
cally under the purview of 21 U.S.C. §321 where expressed preemption applies, there was implied preemption 
under the federal Food, Drug and Cosmetic Act because the Food and Drug Administration possessed 
more adequate resources and has specialized knowledge to properly assess the pros and cons of additional 
or specific labeling for the food product at issue so that there is uniformity and application of neutral scien-
tific principles.)

Sophisticated User

When the product seller “has reason to believe that the purchaser of the product will recognize the dangers 
associated with the product, no warnings are mandated.” Sharp, 31 Conn. App. at 847-50, 627 A. 2d at 1359-
60, aff’d, 230 Conn. 12, 644 A. 2d 871. See also, Moran v. Eastern Equipment Sales, Inc., 76 Conn. App. 137, 
149, 818 A. 2d 848, 855 (2003). Put another way, if the product seller is aware of its purchaser’s knowledge and 
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sophistication with respect to the product, the product seller may choose not to issue warnings. Gajewski, 36 
Conn. App. at 615, 652 A. 2d at 516; See also, Sharp, 31 Conn. App. at 848, 627 A.2d at 1360; Conn. Gen. Stat. 
§52-572q(b).

The Connecticut Product Liability Act’s provisions setting forth the liability of a product seller due to 
lack of adequate warnings or instructions expressly authorize the trier of fact to consider the impact of the 
purchaser’s sophistication and knowledge, but does not create an affirmative defense under the Sophisticated 
User Doctrine. Sharp, 31 Conn. App. at 849, 627 A.2d at 1360.

In Connecticut, the Sophisticated User Doctrine is clearly distinguishable from the Learned Intermedi-
ary Doctrine. Vitanza v. The UpJohn Co., 257 Conn. 365, 778 A. 2d 829 (2001). Although the two doctrines are 
premised on the theory that a manufacturer may be relieved of liability to the ultimate user who is injured 
if it provided adequate warnings to an appropriate intermediary, the doctrines are not analogous. Under 
the learned intermediary doctrine “a product manufacturer is excused from warning each patient who 
receives the product when the manufacturer properly warns the prescribing physician of the product’s dan-
gers.” Vitanza, 257 Conn. at 391, 778 A.2d 845 quoting Porterfield v. Ethicon, Inc., 183 F.3d 464, 467-68 (5th 
Cir.1999). The Learned Intermediary Doctrine applies particularly to the medical field, and generally involves 
unavoidably unsafe products that by law can go from the manufacturer to the ultimate user only by way of a 
prescribing physician.

The Sophisticated User Doctrine, on the other hand, relieves a manufacturer from liability for failing to 
warn of a product’s latent characteristics or dangers when the end user knows or reasonably should know of 
a product’s dangers. Vitanza, 257 Conn. at 391, 778 A.2d at 845; See also, Gajewski, 36 Conn.App. at 601, 652 
A.2d at 509; Sharp, 230 Conn. at 12, 644 A.2d at 871.

The Sophisticated User Doctrine may be applied to any type of product, not just those that are unavoid-
ably unsafe. Likewise, the chain of distribution can be more attenuated under the Sophisticated User Doc-
trine, because a product can pass through many hands before it reaches the ultimate user who is injured. 
Vitanza, 257 Conn. at 391, 778 A.2d 845. The safeguards in place under the Learned Intermediary Doctrine, 
namely, the highly personal doctor-patient relationship and the fact that the product can be obtained legally 
only from a physician, simply do not exist under the Sophisticated User Doctrine. Vitanza, 257 Conn. at 391, 
778 A.2d at 845.

Bulk Suppliers

In Connecticut, a manufacturer of a non-dangerous component who does not know and has no reason to 
know of hazards of the end product that incorporates its component has no duty to warn the ultimate user 
of those hazards. LaMontagne v. E.I. Dupont de Nemours Co., Inc., 41 F.3d 846 (2d Cir. 1994) (manufacturer 
of Teflon that was incorporated into temporomandibular joint prostheses did not as a matter of law have a 
duty to warn patients who received implants using prosthesis of risks involved where the manufacturer did 
not recommend its product for medical implantation uses and lack experience to evaluate developments in 
those uses.)

Conversely, under the LaMontagne analysis, a component part manufacturer has a duty to give adequate 
warnings to the ultimate user or consumer of the end product of unreasonable or inherent dangers involved 
in the use of its components of which it knows or should have known. See also, Tomer v American Home 
Products Corp., 170 Conn. 681, 689-90, 368 A.2d 35, 39-40 (1976).
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The adequacy of the component part manufacturer’s warning is determined under the same principles 
applicable to the manufacturer. Conn. Gen. Stat. §52-572m(e). Section 52-572m(e) defines “manufacturer” as 
used in the Connecticut Products Liability Act to “include product sellers who design, assemble, fabricate, 
construct, process, package or otherwise prepare a product or component part of a product prior to its sale to 
a user or consumer.” [emphasis added].

Learned Intermediary

The Learned Intermediary Doctrine is based on the principle that prescribing physicians act as learned inter-
mediaries between a manufacturer and the consumer and, therefore, stand in the best position to evaluate a 
patient’s needs and assess the risks and benefits of a particular course of treatment. This doctrine provides, 
in general terms, that adequate warnings to prescribing physicians obviate the need for manufacturers to 
warn ultimate consumers directly. Hurley, 278 Conn. at 316, 898 A.2d at 783.

The Connecticut Supreme Court has adopted Comment (k) to Section 402A of the Restatement (Sec-
ond) of Torts which sets forth the Learned Intermediary Doctrine and states that the policy considerations 
contained in Comment (k) are persuasive and in accord with the state’s products liability jurisprudence. 
Vitanza, supra.

Comment (k) provides that some products are incapable of being made safe for their intended and ordi-
nary use. Nevertheless, certain unavoidably unsafe products provide such benefits to society that their use is 
fully justified, notwithstanding unavoidably high degree of risk that they involve. Such a product, properly 
prepared, and accompanied by proper directions and warnings, is not defective, nor is it unreasonably danger-
ous. Comment (k) further provides that a manufacturer of an unavoidably unsafe product should not be held 
strictly liable for unfortunate consequences attending their use merely because it has undertaken to supply the 
public with an apparently useful and desirable product, attended with a known but apparently reasonable risk.

Under the Learned Intermediary Doctrine, a manufacturer satisfies its duty to warn of the risks inherent 
in the use of a prescription drug or medical device by warning the prescribing physician. Our Connecticut 
courts have reasoned that prescribing physicians are in the best position to convey adequate warnings based 
upon the highly personal doctor-patient relationship. Vitanza, 257 Conn. at 392, 778 A.2d at 846. The pre-
scribing physician can weigh the potential medical risk associated with the use of the drug against the needs 
and susceptibilities of their patients. Basko v. Sterling Drug, Inc., 416 F.2d 417, 426 (2d Cir. 1969).

In Connecticut, the Learned Intermediary Doctrine has been applied in the context of prescription drugs 
and prescription medical device cases. Hurley, 278 Conn. at 321, 898 A.2d at 786. Although Connecticut 
Appellate Courts have not addressed the issue, Connecticut Trial Courts have extended the Learned Inter-
mediary Doctrine to pharmacies and pharmacists. See, Deed v. Walgreen’s Co., 50 Conn.Supp. 339, 927 A.2d 
1001 (2004); Nobles v. Astrazeneca Pharmaceuticals, 48 Conn.Supp. 134, 832 A.2d 1241 (2003); Desmarais v. 
Dow Corning Corp., 712 F.Supp. 13 (D. Conn. 1989). However, our Connecticut Trial Courts have also carved 
out an exception to the Learned Intermediary Doctrine where the pharmacies or pharmacists have specific 
knowledge of potential harm or known contraindications to specific persons in particular cases. Deed, supra. 
In such instances, the pharmacies and pharmacists have a duty to warn.

Law Regarding Drugs and Devices
A products liability claim, including a failure to warn claim, under the Connecticut Products Liability Act, 
against a manufacturer of a medical device which seeks to impose requirements different from or in addition 
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to the requirements set forth by the federal Medical Device Amendments of 1976, 21 U.S.C. §360c, et. seq., 
is preempted. Mullin v. Guidant Corporation, 114 Conn.App. 279, 970 A.2d 733 (2009)(Claimant’s product 
liability action against manufacturer of implantable cardioverter defibrillator alleging implant’s improper 
design, safety, manufacture and distribution including breach of implied and expressed warranties found to 
be preempted).

Further, a manufacturer of prescription drug or medical device product’s duty to warn the ultimate con-
sumer directly is obviated under the Learned Intermediary Doctrine when adequate warnings to prescribing 
physicians are given. The doctrine is based on the principle that the prescribing physicians act as learned 
intermediaries between a manufacturer and consumer and, therefore, stand in the best position to evaluate a 
patient’s needs and assess the risks and benefits of a particular course of treatment. Hurley, 278 Conn. at 316, 
898 A.2d at 783.

Is It Always Necessary to Warn?
The Connecticut Products Liability Act does not contain any provision for a defense based on the allegation 
that the subject product was “unavoidably unsafe.” Rather, the courts in Connecticut recognize that a man-
ufacturer of an unavoidably unsafe product may avoid strict liability provided that the product was properly 
manufactured and accompanied by proper instructions and warnings. See, Hurley, 278 Conn. at 316, 898 
A.2d at 783.

In Izzarelli v. R.J. Reynolds Tobacco Co., 321 Conn. 172, 136 A.2d 1232 (2016), a strict liability design 
defect case, upon certification from the United States Court of Appeals for the Second Circuit, the Connecti-
cut Supreme Court held, among other things, that the ordinary consumer’s awareness of the potential danger 
posed by cigarettes does not preclude recovery as a matter of law against a manufacturer of unadulterated, 
uncontaminated, “good tobacco” cigarettes. The Connecticut Supreme Court further held that the modified 
consumer expectation test which balances the risks of the product against its utility applies to design defect 
claims. The ordinary consumer expectation test is reserved for cases in which the product fails to meet the 
ordinary consumer’s minimum safety expectations, such as res ipsa type cases. Id. at 194.

Following Izzarelli, in Bifolck v. Philip Morris, Inc., 324 Conn. 402, 136 A.3d 1232 (2016), a products lia-
bility design defect case, upon certification from the United States District Court for the District of Connecti-
cut, the Connecticut Supreme Court held, among other things, that the consumer’s awareness of a product’s 
danger will not preclude establishing that the product is in a defective condition unreasonably dangerous 
to the consumer unless it is an element of the applicable common-law theory. Further, Bifolck is significant 
for declining to adopt the Restatement (Third) of Torts: Products Liability and reaffirming Connecticut’s 
adoption of §402A of the Restatement (Second) of Torts as to products liability claims of design defect, man-
ufacturing defect and failure to warn. Id. At 433. The Connecticut Supreme Court dropped the confusing 
nomenclature it recently discussed in Izzarelli and held, going forward, Connecticut law will recognize the 
“modified consumer expectation test” as the “risk utility test” and the “ordinary consumer expectation test” 
as the “consumer expectation test.” Id. at 433-436.

Is There a Heeding Presumption in This State?
There is no heeding presumption in Connecticut. The heeding presumption presumes that a seller may rea-
sonably assume that product warnings will be read and heeded by the ultimate user or consumer.
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The relevant products liability statute, Conn. Gen. Stat. §52-572q(c), specifically requires the claimant to 
“prove by a fair preponderance of evidence that if adequate warnings or instructions had been provided, the 
claimant would not have suffered harm.” See, Sharp, 31 Conn. App. at 836, 627 A.2d at 1347, aff’d 230 Conn. 
12, 644 A.2d 871.

Under the Connecticut Products Liability Act, proof that the manufacturer or seller of a product pro-
vided defective warnings concerning a product does not result in a presumption that the inadequate warn-
ings were the proximate cause of the consumer’s injuries. Danise v. Safety-Kleen Corp., 17 F.Supp.2d 87 (D. 
Conn. 1998). In DeJesus v. Craftsman Machinery, 16 Conn.App. 558, 548 A.2d 736 (1988), the Connecticut 
Appellate Court upheld a jury’s finding that despite inadequate warnings, there was no proof that the claim-
ant would have avoided harm had adequate warnings been provided. “There is no presumption of proximate 
cause” that arises on the finding of failure to provide adequate warnings. DeJesus, 16 Conn. App. at 574, 548 
A.2d at 736. In Haesche v. Kissner, 229 Conn. 231, 640 A.2d 89 (1994), the Connecticut Supreme Court upheld 
the granting of summary judgment where failure to warn of the dangers of engaging in “war games” using 
BB guns did not proximately cause the claimant’s injuries. The Connecticut Supreme Court explained that 
in order for a lack of warning to have proximately caused the injury, the claimant must show that a warning 
would have altered his or her behavior in such a way as to prevent the harm that occurred. In Karavitis v. 
Makita U.S.A., Inc., 722 Fed.Appx. 53 (2nd. Cir. 2018), the Second Circuit upheld the District Court of Con-
necticut’s granting of summary judgment on plaintiff’s failure to warn claim where he offered no evidence 
suggesting that different warnings would have altered his behavior.

What Defenses Are Available to those within the Chain of Distribution?
a. The manufacturer.

b. Bulk suppliers.

c. Distributors.

d. Retailers.

Pursuant to the Connecticut Products Liability Act, the term “product seller” is defined to include the 
“manufacturer, wholesaler, distributor or retailer.” Conn. Gen. Stat. §52-572m. Since the statute provides 
that a “product seller” may be subject to liability if it is shown that adequate warnings or instructions were 
not provided to the claimant and that if adequate warnings had been provided, the claimant would not have 
suffered the harm, it follows that each member of the chain of distribution may be subject to liability in the 
instance that it is shown that adequate warnings or instructions were not provided to the claimant and that if 
adequate warnings had been provided, the claimant would not have suffered the harm. Conn. Gen. Stat. §52-
572q(a) and (c).

Each member of the chain of distribution may raise defenses specific to warnings, which include: 
Learned Intermediary; the Sophisticated User; and the Component Manufacturer.

Each member of the chain of distribution may also raise the general defenses for product liability 
actions, including: comparative fault [Conn. Gen. Stat. §52-572o]; knowingly using a product in a defective 
condition [Conn. Gen. Stat. §52-5721, Norrie v. Heil Co., 203 Conn. 594, 525 A.2d 1332 (1987)]; misuse of 
a product [Conn. Gen. Stat. §52-5721, Elliot v. Sears Roebuck & Co., 229 Conn. 500, 507, 642 A.2d 709, 712 
(1994)]; alteration of a product by a third-party [Conn. Gen. Stat. §52-572p(a), Potter v. Chicago Pneumatic 
Tool Co., 241 Conn. 199, 233-34, 694 A.2d 1319, 1339 (1997); the fault of others [Conn. Gen. Stat. §52-5720]; 
preemption [see, e.g., Hughes v. Ford Motor Co., 677 F.Supp. 76, 77 (D. Conn. 1987) (compliance with fed-
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eral safety standards may preempt a state claim that an automobile is defective for failing to incorporate 
additional safety measures not required by the federal standard); Mullin v. Guidant Corporation, 114 Conn.
App. 279, 970 A.2d 733 (2009)(medical device products liability action was preempted where it seeks to 
impose requirements different from or in addition to the requirement set forth in the federal Medical Device 
Amendments of 1976, 21 U.S.C. §360c]; Government Contractor Defense [see, e.g., Miller v. United Technolo-
gies Corp., 233 Conn. 732, 782, 660 A.2d 810, 835 (1995) (the court observed that “although the government 
contractor defense may function as an affirmative defense to a failure to warn claim, a failure to warn claim 
is not automatically precluded by the government contractor defense”)]; state-of-the-art [Conn. Gen. Stat. 
§52-572q(b)]; statutes of limitation [Conn. Gen. Stat. §52-577a]; and statutes of repose [Conn. Gen. Stat. 
§52-577a(a)].

Is an Expert Required on Warnings Issues?
Whether a product is defective under the failure to warn provision of the Connecticut Products Liability 
Act is a question of fact. Conn. Gen. Stat. §52-572q. Connecticut’s Appellate Courts have held that whether 
a product is unreasonably dangerous is a question of fact to be determined by the jury or trier of fact. See, 
Conn. Gen. Stat. §52-572q(b); Gregory Gaulton v. Reno Paint & Wallpaper Co., 177 Conn. 121, 412 A. 2d 311 
(1979); Sharp v. Wyatt, 31 Conn. App. 824, 627 A.2d 1347 (1993) aff’d, 230 Conn. 12, 644 A.2d 71 (1994).

The Connecticut Products Liability Act, particularly Conn. Gen. Stat. §52-572q(b) provides:
In determining whether instructions or warnings were required and, if required, whether they were 
adequate, the trier of fact may consider:

(1) The likelihood that the product would cause the harm suffered by the claimant; (2) the ability of 
the product seller to anticipate at the time of manufacture that the expected product user would 
be aware of the product risk, and the nature of the potential harm; and (3) the technological fea-
sibility and cost of warnings and instructions.

The jury can draw their own reasonable conclusions as to the expectations of the ordinary consumer and 
the knowledge common in the community at large. Therefore, a jury or fact finder may determine whether 
a warning was inadequate and defective without the necessity of expert testimony. Sharp, 31 Conn. App. 
at 834, 627 A.2d at 1353; See also, Potter, 241 Conn. at 217-18, 694 A.2d at 1332 (1997); Roche v. Ivari Intern 
Centers, Inc., 77 Conn. App. 93, 822 A.2d 316 (2003). However, expert testimony is required when the issues 
involved go beyond the field of ordinary knowledge and experiences of the trier of fact. D’Ascanio v. Toyota 
Industries, Corp., 309 Conn. 663, 674, 72 A.3d 1019 (2013).

Has a Duty to Warn Been Preempted With Respect to Any Product in the State?
State law is preempted by federal law if Congress evidences an intent to occupy a given field or if Congress 
has not entirely displaced a regulation over the matter in question, state law is still preempted to the extent it 
actually conflicts with federal law “that is, when it is impossible to comply with both state and federal law...or 
where the state law stands as an obstacle to the accomplishment of the full purposes and objectives of Con-
gress.” Kenny v. Kenny, 226 Conn. 219, 224, 627 A.2d 426, 429 (1993); See also, Times Mirror Co. v. Division of 
Public Utility Control, 192 Conn. 506, 510-11, 473 A.2d 768, 770 (1984). A court should narrowly interpret and 
preempt state law only to the extent necessary to protect federal goals. Times Mirror Co., 192 Conn. at 510-13, 
473 A.2d at 770.
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In the products liability context, the labeling requirements of the Federal Insecticide, Fungicide and 
Rodenticide Act may preempt common law tort claims based on a failure to adequately label or warn. See, 
Buddington v. Sterling Wintrop, Inc., 1996 Westlaw 532484 (Nov. 12, 1993)(Zoarski, J.)(FIFRA preempted 
claimant’s failure to warn claim as to Clorox Bleach and Lysol toilet bowl cleaner); Pacific Insurance Com-
pany v. Dymon, Inc., 1996 Westlaw 502171 (Aug. 26, 1996)(Ballen, J.)(FIFRA preempted claimant’s claim that 
additional warnings on the packaging and container were required beyond that mandated by federal law 
as to Dry Fog Expel Total Release Insect Fogger manufactured by the defendant); Graves v. Metrex Research 
Corp., 1995 Westlaw 416292 (July 6, 1995)(Koletsky, J.) (FIFRA preempted claimant’s claim that additional or 
more clearly stated warnings were required as to certain sterilizing and disinfecting solutions containing the 
chemical compound glutaraldehyde known by various trade names including Sporicidin).

The Food, Drug and Cosmetic Act may also preempt certain common law torts claims based on a failure 
to adequately label or warn. See, Mullin v. Guidant Corporation, 114 Conn.App. 279, 970 A.2d 733 (2009)
(Connecticut Appellate Court held that Medical Device Amendments of 1976, 21 U.S.C. §360c et seq. of the 
FDCA, preempted the plaintiffs’ state law products liability claim against manufacturer of implantable car-
dioverter defibrillator which malfunctioned.); Cardinale v. Quorn Foods, Inc., 2011 Westlaw 2418628 (May 
19, 2011)(Blawie, J.)(FDCA preempted claimant’s claim that additional warnings were required regarding the 
allergenicity of the ingredient mycoprotein contained in defendant’s food product, Chik’n Patties).

Post-Sale Duties
Connecticut has not adopted the Restatement (Third) of Torts, Products Liability §10 regarding liability for 
harm to persons or property caused by the seller’s failure to provide a warning after the time of sale or dis-
tribution of a product. Connecticut follows the Restatement (Second) of Torts, §402A provisions regarding 
warnings. See, Bifolck v. Philip Morris, Inc., 324 Conn. 402, 136 A.3d 1232 (2016); Giglio v. Connecticut Light & 
Power Co., 180 Conn. 230, 429 A.2d 486 (1980).

The United States Court of Appeals for the Second Circuit, in interpreting Connecticut law, held that the 
Connecticut Products Liability Act provision regarding duty to warn at the time of manufacture did not pre-
empt the common law claim for negligent breach of post-sale duty to warn. Densberger v. United Technologies 
Corporation, 297 F.3d 66 (2nd Cir. 2002). The Second Circuit Appellate Court in Densberger stated that com-
mon law theories rather than being preempted by the Connecticut Products Liability Act are incorporated 
into the statute unless they are expressly inconsistent with it. See, LaMontage, 41 F.3d at 855-56 (holding that 
because the Connecticut Products Liability Act does not delineate the specific elements of the claim that it 
consolidates, the common law continues to provide the basis for and theories of recovery under the statute, 
and that the statute apparently was not meant to alter the substance of a claimant’s rights or the facts that a 
claimant must prove in order to prevail).

The Densberger Appellate Court held that a post-sale duty to warn under common law negligence is not 
inconsistent with the Connecticut Products Liability Act even though the statute establishes standards for 
determining whether a product is defective due to a defendant’s failure to warn because the statute does not 
establish any standards for determining when and whether a defendant may be negligent in failing to warn. 
For these standards, the Densberger Appellate Court stated that the Court must look to the common law.

The Densberger Appellate Court cited to the Connecticut Supreme Court in support of its ruling that 
while the duty to warn for strict products liability under the Connecticut Products Liability Act is attributed 
only at the time of sale, the duty to avoid negligence in failure to warn persists in post-sale situations under 

http://web2.westlaw.com/find/default.wl?returnto=BusinessNameReturnTo&docname=CIK(LE00099355)&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.10&db=BC-COMPANYSRBD&findtype=l&fn=_top&mt=13&vr=2.0&lvbp=T
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the common law. Densberger v. United Technologies Corporation, 297 F.3d at 71 citing Prokolkin v General 
Motors Corp., 170 Conn. 289, 365 A.2d 1180, 1185-1186 (1976) and Handler v. Remington Arms Co., 144 Conn. 
316, 130 A.2d 793, 795 (1957).

The post-sale continuing duty to warn extends to all known or knowable dangers associated with the use 
of the product. Id. To prevail, the claimant must establish that a reasonably prudent person in the manufac-
turer’s position knowing what the manufacturer knew or should have known would anticipate the harm of 
the general nature of that suffered would likely to result from his act or failure to act. Coburn, 186 Conn. at 
375, 441 A.2d at 624.

Common law defenses are preserved under the Connecticut Products Liability Act where the statute 
does not expressly eliminate them. See LaMontagne, 41 F.3d at 856; Potter, 241 Conn. at 245, 694 A.2d at 
1319. “Thus, defenses traditionally available under the common law against a negligence claim are also avail-
able as to a claim for negligent breach of a post-sale duty to warn. A manufacturer’s valid defense that it owes 
no duty of care to the plaintiff for injury caused by a product will entitled it to judgment. LaMontagne, 41 
F.3d at 856 relying on Coburn, 186 Conn. at 375, 441 A.2d at 624. It follows that if the claimant fails to present 
“legally sufficient proof of either actual or constructive notice of the defective condition,” then the manufac-
turer is entitled to judgment as a matter of law. LaMontagne, 41 F. 3d at 856 quoting Phenning v. Silanksy, 
144 Conn. 223, 226, 129 A.2d 224, 225 (1957). Further, the manufacturer may assert all defenses under the 
Connecticut Products Liability Act available to a product seller as discussed in the sections above on defenses 
available to those within the chain of distribution.

One Trial Court has held that the common law post-sale duty to warn is analogous to a claim for failure 
to recall. Savage v. Scripto-Tokai Corp., 266 F.Supp.2d 344, 351 (D.Conn. 2003) (Plaintiffs’ claim that seller 
of utility lighter was liable because it failed to recall lighter which had no child-resistance feature was viable 
under Connecticut product liability law; post-sale duty to warn is a valid theory under Connecticut law, and 
claim of breach of the post-sale duty to warn is analogous to a claim of failure to recall).
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