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PRE-SALE DUTIES

Scope of the Duty to Warn and Instruct

Relationship between Duty to Warn and Duty of Safe Design

Adequate warnings and instructions are evidentiary considerations that go to whether the product is defec-
tive and unreasonably dangerous. An adequate warning may terminate liability as to those who receive the 
warning, but it has no effect on those who do not, except in extraordinary circumstances. A product bearing 
adequate warnings and/or instructions for safe use is not defective or unreasonably dangerous. Restatement 
(Second) of Torts §402A, cmt. j.; Sturm, Ruger and Co., Inc. v. Bloyd, 586 S.W.2d 19 (Ky. 1979) (warning about 
shortcomings of the revolver’s safety feature prevented the revolver from being unreasonably dangerous, 
and the manufacturer was not liable to a bystander who was injured when the gun was used contrary to the 
instructions). See also, Ulrich v. Kasco Abrasives Co., 532 S.W.2d 197 (Ky. App. 1976). Conversely, failure to 
warn of a risk may make a product unreasonably dangerous. Ulrich v. Kasco Abrasives Co., 532 S.W.2d 197 
(Ky. 1976).

Theories of Liability

Although most “failure to warn” cases are brought under a 402A strict liability theory, a manufacturer may 
also have a duty to warn arising out of general negligence principles under Section 388 of the Restatement 
(Second) of Torts. However, the plaintiff must prove that the manufacturer knew or should have known of the 
defect and dangerous condition to establish liability on a theory of negligent failure to warn. C&S Fuel, Inc. v. 
Clark Equip. Co., 552 F. Supp. 340 (E.D. Ky. 1982).

Where warnings are necessary to a safe design, a manufacturer in a strict liability case is charged with 
hindsight regarding the potential risks involved. Tipton v. Michelin Tire Co., 101 F.3d 1145 (6th Cir. 1996). 
However, in negligence cases, a manufacturer is not charged with hindsight in failure to warn. Id. See also 
Byrd v. Proctor & Gamble Mfg. Co., 629 F. Supp. 602 (E.D. Ky. 1986).

Who Has Duty to Warn—Component Part Supplier, 
Manufacturer, Distributor, Retailer, Employer
A manufacturer has a non-delegable duty to warn the ultimate user, and that duty is not abrogated by warn-
ing the immediate purchaser. For example, a subsequent warning to a department store concerning the 
unsafe condition of an escalator did not terminate the liability of the manufacturer. Montgomery Elevator Co. 
v. McCullough, 676 S.W.2d 776 (Ky. 1984). Outside the context of prescription drugs and medical devices, the 
Supreme Court of Kentucky has held that the duty to warn cannot be delegated to third parties. Montgomery 
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Elevator Co. v. McCullough, 676 S.W.2d 776 (Ky. 1984); Post v. Am. Cleaning Equipment Corp., 437 S.W.2d 516 
(Ky. 1968).

A wholesaler, distributor, retailer or supplier who distributes or sells a product is insulated from liability 
by the Kentucky middleman’s statute if the manufacturer of the product is identified and subject to the juris-
diction of the court. KRS §411.340; Salisbury v. Purdue Pharma, 166 F. Supp. 2d 546 (E.D. Ky. 2001); Parker 
v. Henry A. Petter Supply Co., 165 S.W.3d 474 (Ky. App. 2005). However, a wholesaler, distributor, retailer, 
or supplier may be held liable for a failure to warn if it breached an express warranty or knew or should 
have known at the time of distribution or sale of such product that the product was in a defective condition, 
unreasonably dangerous to the user. KRS §411.340.

In addition to product manufacturers, premises owners can be held to a duty to warn upon a showing of 
known dangerousness and a failure to warn. CertainTeed Corp. v. Dexter, 330 S.W.3d 64, 79 (Ky. 2010) (citing 
Brewster v. Colgate-Palmolive Co., 279 S.W.3d 142, 143 (Ky. 2009)). Premises owners, however, must have 
actual knowledge of a product’s dangerousness for liability to be shown. Id.

Was the Warning or Instruction Adequate?

Factors to Consider

An “adequate warning” is one that will afford the user, by the exercise of reasonable care on his part, fair and 
adequate notice of the possible consequences of the use, or even foreseeable misuse, of the equipment. Post v. 
American Cleaning Equip. Corp., 437 S.W.2d 516, 522 (Ky. 1969). Such a warning must be in a form calculated 
to attract the user’s attention. Id. at 521.

Location of Warning (On Product or Instructions)

Location of the warning is one of many factors courts use in determining if a warning is adequate. Post v. 
American Cleaning Equip. Corp., 437 S.W.2d 516, 521 (Ky. 1969) (holding a warning is “adequate,” if it is in a 
form “calculated to attract the users attention, due to its positioning, size, and the coloring of its lettering,” as 
well as if “the words used in the warning are reasonably calculated to convey a conception of the true nature 
of the danger”).

Content of Message—Conspicuousness

The content of the message must be “fair and adequate, to the end user, by the exercise of reasonable care 
on his own part, [to give] a fair and adequate notice of possible consequences of use or even misuse.” Post 
v. American Cleaning Equip. Corp., 437 S.W.2d 516, 521 (Ky. 1969). In Post, the plaintiff was injured when a 
fan inside an industrial vacuum he was operating disintegrated. The reason for the fan’s malfunction was 
because the plaintiff had improperly plugged the fan into a 220 DC outlet as opposed to a 110 AC outlet, 
despite a warning on the vacuum, which stated “ONLY USE ON 115 VOLTS AC OR DC.” Id. at 518.

In overturning a jury verdict in favor of the manufacturer of the vacuum, the Court stated that “a warn-
ing is, by its nature, a means of affording protection from danger…It follows that a manufacturer’s or seller’s 
duty to warn of product danger is a duty to give a warning which is adequate and sufficient to the danger.” Id. 
at 520. The Court went on to illustrate its point by stating, “it may be doubted that a sign warning, “Keep off 
the Grass,” could be deemed sufficient to apprise a reasonable person that the grass was infested with deadly 
snakes.” Id.
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Obvious Hazards

There is no duty to warn of a known danger or obvious risk. Edwards v. Hop Sin, Inc., 140 S.W.3d 13, 16 (Ky. 
App. 2003); Hutt v. Gibson Fiber Glass Prods. Inc., 914 F.2d 790, 793 (6th Cir. 1990). The duty to warn is elimi-
nated when the condition itself serves as ample warning. Dick’s Sporting Goods, Inc. v. Webb, 413 S.W.3d 891, 
897-98 (Ky. 2013) Common knowledge of certain dangers will also obviate the need for a warning. See, e.g., 
Hercules Powder Co. v. Hicks, 453 S.W.2d 583, 590–91 (Ky. 1970) (holding it unreasonable to blame manufac-
turer for failure to warn that dynamite explodes during careless handling). Cf., Hill v. R. J. Reynolds Tobacco 
Co., 44 F. Supp.2d 837 (W.D. Ky. 1999) (the plaintiff’s knowledge of the danger caused by smoking cigarettes 
may eliminate the need for a warning from the manufacturer).

Reasonably Foreseeable Misuse

A manufacturer must warn of dangers of foreseeable product misuse. Post v. American Cleaning Equip. Corp., 
437 S.W.2d 516, 522 (Ky. 1969). Unforeseeable misuse, however, will not cause liability. Id. In Watters, the 
court held that the “Dungeons and Dragons” game manufacturer had no reason to anticipate that the game 
might cause a user to commit suicide. Watters v. TSR, Inc., 904 F.2d 378, 383 (6th Cir. 1990) Therefore, the 
manufacturer had no duty to warn of such a danger. Id. at 381–82. See also James v. Meow Media, Inc., 300 
F.3d 683 (6th Cir. 2002), cert. denied, 537 U.S. 1159 (2003) (video, movie and internet site creators could not 
anticipate that viewer would shoot his classmates).

Foreign Language or Use of Pictorials

Kentucky law is silent on this issue.

Effect of Promotion

Over promotion can undermine an otherwise adequate warning. Sandoz Pharms. Corp. v. Gunderson, 2005 
Ky. App. Lexis 222, *34 (Ky. App. October 21, 2005) (rev’d on other grounds) (citing Hill v. Searle Laboratories, 
884 F.2d 1064 (8th Cir. 1989)); See generally Larkin v. Pfizer, Inc., 153 S.W.3d 758 (Ky. 2004).

Overwarning

Kentucky law is silent on this issue.

Who Do You Have a Duty to Warn?

Bystanders

Manufacturers have a duty to warn members of the public, bystanders and users without notice, of a prod-
uct’s dangerous propensities. Montgomery Elevator Company v. McCullough, 676 S.W.2d 776, 782 (Ky. 1984). 
This duty, with the exceptions discussed regarding drugs and medical devices, infra, is non-delegable and is 
not extinguished by warning the purchaser of the product. Id.

Allergic Persons

If the allergen is latent, and, due to the severity of the risk a reasonable consumer could expect to be warned 
of its existence, both a manufacturer and retailer are under a duty to warn. See Edwards v. Hop Sin, Inc., 140 
S.W.3d 13, 16 (Ky. App. 2003) (citing Brown v. McDonald’s Corporation, 655 N.E.2d 440 (Ohio App. 1995).
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Sophisticated Users

Kentucky courts have recognized that there is no duty to warn particular classes of sophisticated purchasers 
or users. For example, a steel supplier has no duty to instruct or warn an experienced contractor about how 
to guy reinforcing steel. McWaters v. Steel Serv. Co., Inc., 597 F.2d 79 (6th Cir. 1979). See also Ford Motor Co. 
v. McCamish, 559 S.W.2d 507 (Ky. App. 1977) (unnecessary to provide automobile mechanic with a specific 
torque rating or warning about the obvious danger inherent in a loose wheel cylinder bolt); See also Lane v. 
Deere, No. 2001-CA-001895-MR, 2003 Ky. App. Unpub. LEXIS 279 (Ct. App. Mar. 21, 2003) (unnecessary to 
warn a sophisticated bull dozer user about the danger of using a bull dozer around trees).

However, in another case the Sixth Circuit affirmed a trial court’s refusal to instruct that a tire manufac-
turer had no duty to warn of the danger of an under-inflated tire blowing out. Leonard v. Uniroyal, Inc., 765 
F.2d 560 (6th Cir. 1985). The argument that the danger was common knowledge to professional truck drivers 
was not supported by competent evidence. Id.

Bulk Supplier

Bulk suppliers have a duty to warn end users under the following circumstances:
Any supplier who supplies such a chattel directly or through a third person is subject to liability to 
those whom the supplier should expect to use the chattel, or be in danger by its probable use, for phys-
ical harm caused by the use of the chattel by a person for whose use it is supplied and in the manner 
for which it is supplied, if the supplier (a) knows or has reason to know that the chattel is or is likely to 
be dangerous for the use for which it is supplied; (b) has no reason to believe that those for whose use 
the chattel is supplied will realize its dangerous condition; and (c) fails to exercise reasonable care to 
inform them of its dangerous condition.

Hercules Powder Co. v. Hicks, 453 S.W.2d 583 (Ky. 1970) (citing Restatement (Second) of Torts §§388, 390, 411, 
and 427); See West v. KKI, LLC, 300 S.W.3d 184 (Ky. Ct. App. 2008).

Learned Intermediary

Although a drug or medical device manufacturer has a duty to provide adequate warnings to physicians 
regarding the dangers of the drug or device, that duty does not extend to patients directly. In Foister v. Pur-
due Pharma, L.P., 295 F. Supp. 2d 693, 706 (E.D. Ky. 2003), Larkin v. Pfizer, 2001 WL 34065029 (W.D. Ky. 
2001), and Clark v. Danek Medical, Inc., 1999 WL 613316 (W.D. Ky. 1999), the federal courts predicted that 
the Supreme Court of Kentucky would adopt the “learned intermediary” doctrine. Finally, in Larkin v. Pfizer, 
Inc., 153 S.W.3d 758 (Ky. 2004), the Supreme Court of Kentucky adopted the learned intermediary doctrine 
as set forth in the Restatement (Third) of Torts: Products Liability §6(d), which provides that a seller’s duty to 
warn of potential risks with a prescription drug or medical device is satisfied if adequate warnings are given 
to the patient’s physician.

Law Regarding Drugs and Devices
“Where a product cannot be made safe but its utility justifies its use, a warning is required of the risk 
involved.” R. Eades, Kentucky Products Liability Law §7:4 at 55 (2007). Prescription drugs have risks which 
cannot be eliminated, yet their therapeutic benefit to certain classes of patients makes them highly desirable 
and useful in the hands of a physician. For this reason, Kentucky federal courts have treated prescription 
drugs as “unavoidably unsafe products” under comment k of §402A of the Restatement (Second) of Torts. 
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Tobin v. Astra Pharmaceutical Products, Inc., 993 F.2d 528 (6th Cir. 1993), cert. denied, 510 U.S. 914 (1993). 
See also R. Eades, Kentucky Products Liability Law §7-3 at 53 (2007) (“Prescription medicines are common 
products to be treated as unavoidably unsafe.”) Therefore, manufacturers and sellers of unavoidably unsafe 
products are “not to be held to strict liability for unfortunate consequences attending their use,” as long as 
the product is accompanied by adequate warnings. McMichael v. American Red Cross, 532 S.W.2d 7 (Ky. 1975) 
(blood products).

Is It Always Necessary to Warn?
In general, a manufacturer must only warn “of latent risks that reasonably foreseeable users and consumers 
would reasonably deem material or significant in deciding whether to use or consume the product.” Edwards 
v. Hop Sin, Inc., 140 S.W.3d 13, 16 (Ky. App. 2003). Manufacturers do not have a duty to warn against every 
conceivable risk. Id. There is no duty to warn against obvious risks. Id. A reasonable consumer, moreover, 
“expects warnings only against latent risks that are substantial, those risks sufficiently likely and sufficiently 
serious to demand attention.” Id. For example, in McCarthy v. Ritescreen Co., the Court held it was not 
necessary to issue a warning that a child might fall through a window screen because it is an obvious risk. 
McCarthy v. Ritescreen Co., No. 2011-CA-000888-MR, 2013 Ky. App. Unpub. LEXIS 489 at *16 (Ct. App. June 
14, 2013).

Is There a Heeding Presumption in Kentucky?
A plaintiff alleging warning claims “may be aided by a rebuttable presumption that she would have heeded 
any warning provided by the manufacturer and acted so as to minimize the risks.” Snawder v. Cohen, 749 F. 
Supp. 1473, 1479 (W.D. Ky. 1990) (opining that Kentucky courts would follow the presumption contained in 
Restatement (Second) of Torts, §402A, comment j). The presumption will work in favor of a manufacturer 
where an adequate warning was given. See Restatement (Second) of Torts §402A, comment j (“Where warn-
ing is given, the seller may reasonably assume that it will be read and heeded….”).

What Defenses Are Available to those within the Chain of Distribution?
KRS 411.340, Kentucky’s distributorship statute provides that if the manufacturer is identifiable and subject 
to personal jurisdiction of the Court, a wholesaler, distributor, or retailer will not be liable solely for the unal-
tered sale of the product:

In any product liability action, if the manufacturer is identified and subject to the jurisdiction of the 
court, a wholesaler, distributor, or retailer who distributes or sells a product, upon his showing by a 
preponderance of the evidence that said product was sold by him in its original manufactured con-
dition or package, or in the same condition such product was in when received by said wholesaler, 
distributor or retailer, shall not be liable to the plaintiff for damages arising solely from the distribution 
or sale of such product, unless such wholesaler, distributor, or retailer breached an express warranty or 
knew or should have known at the time of distribution or sale of such product that the product was in a 
defective condition, unreasonably dangerous to the user or consumer.

The “middleman” provisions of the Kentucky Product Liability Act were designed to protect only those dis-
tributors, wholesalers, or retailers who have no independent responsibility for the design or manufacture of 
the product. West v. KKI, LLC, 300 S.W.3d 184 (Ky. App. 2008). For purposes of apportionment of liability, 
even if found to be potentially liable, a distributor of a product cannot be found to be more at fault than a 
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manufacturer, unless there is evidence that the distributor is more culpable. Strickland v. Owens Corning, 142 
F.3d 353, 357 (6th Cir. 1998).

A component part manufacturer whose product otherwise comported with state of the art industry stan-
dards and practice at the time of manufacture cannot be held liable under a strict liability theory of failure 
to warn. Worldwide Equip., Inc. v. Mullins, 11 S.W.3d 50 (Ky. App. 2000) (manufacturer of cab-chassis had no 
duty to warn of dangers associated with failure to attach proper underride guard on finished truck). The Mul-
lins court applied the “component parts doctrine” and held that the manufacturer of a component part “had 
no duty to warn end-users of the potential dangers arising from the end-users’ failure to comply with their 
legal duty.” Id. at 58.

Is an Expert Required on Warning Issues?
Although Kentucky Courts have not directly addressed the issue of expert testimony regarding warnings in 
a product liability action, a Kentucky court has ruled that a party was entitled to summary judgement on a 
failure to warn claim because “absent expert testimony, a jury would have no basis for determining that the 
warning given…was inadequate.” West v. KKI, LLC, 300 S.W.3d 184, 196 (Ky. Ct. App. 2008). Additionally, 
Federal courts applying Kentucky law have consistently held that in product liability cases expert testimony 
is needed if the issues are outside the common knowledge of a lay juror. See Goodwin v. CSX Transp., Inc., 
3:07-CV-00483-TBR, 2010 U.S. Dist. Lexis 81772, at *5–6 (W.D. Ky. Aug. 10, 2010) (collecting products lia-
bility cases requiring expert testimony); see also Luttrell v. TAMKO Bldg. Prods., 1:09-CV-00074-R, 2010 U.S. 
Dist. Lexis 117835 (W.D. Ky. Nov. 2, 2010) (noting expert testimony was required to support product liability 
claim imposing strict liability).

Has the Duty to Warn Been Preempted With Respect to Any Product in Kentucky?
In Greene v. B.F. Goodrich Avionics Systems, Inc., 409 F.3d 784 (6th Cir. 2005), a helicopter crash case, the 
court held that plaintiff’s warnings claims were impliedly preempted by the Federal Aviation Act. See also 
O’Bryan v. Volkswagen of America, 838 F. Supp. 319 (W.D. Ky. 1992) (lawsuit alleging that passive seat belt 
system should have incorporated an “active” component was preempted by Section 103(d) of the National 
Traffic and Motor Vehicle Safety Act). In Fisher v. Ford Motor Corp., 224 F.3d 570, 572 (6th Cir. 2000), the 
Sixth Circuit found that FMVSS 208 impliedly pre-empted a plaintiff’s failure to warn claims in an airbag 
deployment case. The same result was reached in Stewart v. General Motors Corp., 222 F. Supp. 2d 845 (W.D. 
Ky. 2002), aff’d in unpublished opinion (6th Cir. 2004). But see Niehoff v. Surgidev Corp., 950 S.W.2d 816 (Ky. 
1997) (state law negligence and strict products liability claims were not preempted by the Medical Device 
Amendments of 1976 to the Food, Drug and Cosmetic Act. 21 U.S.C. §360, et seq. for an investigational 
device); Leslie v. Cincinnati Sub-Zero Prod., 961 S.W.2d 799 (Ky. App. 1998).

POST SALE DUTIES

General Duty, Including Restatement
Presently, no Kentucky state court has recognized a post-sale duty to warn, unless the product was defective 
when manufactured. See Ostendorf v. Clark Equipment Company, 122 S.W.3d 530 (Ky. 2003). If the product 
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was not defective when it was manufactured, “the seller’s post [sale] conduct must contribute to the injury 
before liability will be imposed.” Id. At least one federal court in Kentucky has opined that the Supreme 
Court of Kentucky would not adopt such a claim if given the opportunity. Cameron v. DaimlerChyrsler Corp., 
2005 WL 2674990 (E.D. Ky. 2005) (The Court finds that Kentucky does not recognize a post-sale failure to 
warn claim and would not adopt such a claim if given the opportunity). Another federal court in Kentucky 
subsequently recognized such a claim, citing the Restatement (Third) of Torts: Products Liability §10. Section 
10 provides for liability for a seller’s post-sale failure to warn if

the seller knows or reasonably should know that the product poses a substantial risk of harm;…those 
to whom a warning might be provided can be identified and can reasonably be assumed to be unaware 
of the risk of harm;…a warning can be effectively communicated to and acted on by those to whom a 
warning might be provided; and the risk of harm is sufficiently great to justify the burden of providing 
a warning.

Jarrett v. Duro-Med Industries, 2007 WL 628146 (E.D. Ky. 2007).

Relationship with Government Regulatory Responsibilities
Kentucky law is silent on this issue.

Who to Warn
Kentucky law is silent on this issue.

Warning Adequacy
Kentucky law is silent on this issue.

Preemption
Kentucky law is silent on this issue.

How to Defend
Kentucky law is silent on this issue.
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