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Nevada

By Tyson E. Hafen and Daniel B. Heidtke

I n 1966, the Nevada Supreme Court analyzed a case in which the plaintiff purchased a bottle of Squirt-
brand soda from a vending machine, took a drink, and discovered the remains of a decomposing mouse. 

Shoshone Coca-Cola Bottling Co. v. Dolinski, 82 Nev. 439, 441, 420 P.2d 855, 857 (1966). Prevailing on his 
theory of strict product liability, the jury awarded the plaintiff $2,500 in damages at trial. Id. The Nevada 
Supreme Court affirmed the jury’s verdict. Id. The court explained that where “a manufacturer has placed a 
dangerous or defective product into the stream of commerce, sound public policy requires the imposition of 
strict liability, even in those situations where ‘the seller has exercised all reasonable care, and the user has not 
entered into a contractual relation with him.’” Ford Motor Co. v. Trejo, 402 P.3d 649, 653 (Nev. 2017) (quoting 
Dolinski, 420 P.2d at 857); see, Dolinski, 420 P.2d at 857 (“‘The public interest in human safety requires the 
maximum possible protection for the user of the product, and those best able to afford it are the suppliers of 
the chattel. By placing their goods upon the market, the suppliers represent to the public that they are suit-
able and safe for use; and by packaging, advertising, and otherwise, they do everything they can to induce 
that belief… The supplier has invited and solicited the use; and when it leads to disaster, he should not be 
permitted to avoid the responsibility by saying that he made not contract with the consumer, or that he used 
all reasonable care.’”) (quoting “The Fall of the Citadel,” 50 Minn.L.Rev. 791, 799 (1966)).

With Dolinski, Nevada followed California’s lead in adopting strict products liability. In fact, in arriv-
ing at its opinion in Dolinski the court referenced and relied upon two California Supreme Court decisions, 
Escola v. Coca Cola Bottling Co., 150 P.2d 436 (Cal. 1944) and Greenman v. Yuba Power Products, 377 P.2d 
897 (Cal. 1962). In each case, Justice Traynor of the California Supreme Court explained the importance of 
shifting the risk of defective products onto products manufacturers. Escola, 150 P.2d at 440 (“Even if there 
is no negligence, public policy demands that responsibility be fixed wherever it will most effectively reduce 
the hazards to life and health inherent in defective products that reach the market.”) (Traynor, J. concur-
ring); Greenman, 377 P.2d 897 (“The purpose of such liability is to insure that the cost of injuries resulting 
from defective products are borne by the manufacturer that put such products on the market rather than by 
the injured persons who are powerless to protect themselves.”). Returning to Dolinski, the Nevada Supreme 
Court stated that it was adopting the public policy offered by Justice Traynor. Dolinski, 420 P.2d at 857 (“We 
believe the quoted expressions of policy are sound as applied to the manufacturer and distributor of a bot-
tled beverage.”).

Since Dolinski, Nevada product liability law has evolved. See, e.g., Ginnis v. Mapes Hotel Corp., 86 Nev. 
408, 470 P.2d 135 (1970). Recently, the Nevada Supreme Court considered and refused to adopt parts of the 
Restatement (Third) of Torts, including section 402A. See, e.g., Trejo, supra, 402 P.3d at 657 (holding that 
“this court is not persuaded that the Third Restatement’s risk-utility analysis provides a superior framework 
for analyzing claims of design defect…[t]herefore, claims of design defect in Nevada will continue to be gov-
erned by the consumer-expectation test”). In Rundle v. DePuy Orthopaedics, Inc., 2011 WL 3022569 (D. Nev. 
July 6, 2011), however, the court noted that “the Nevada Supreme Court regularly relies on the restatement of 
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torts in addressing strict product liability claims.” Rundle, No. 2:11-cv-00634-PMP-GWF, 2011 WL 3022569, 
2011 U.S. Dist. LEXIS 80514, at *20; but, see Rivera v. Philip Morris, 125 Nev. 185, 194, 209 P.3d 271, 277 
(2009) (rejecting implication that a manufacturer can satisfy its duty of making products safe by providing 
adequate warnings; “we strongly adhere to the principle that a manufacturer must make products that are 
not unreasonably dangerous, not matter what instructions are given in the warning.”); Fisher v. Prof ’l Com-
pounding Ctrs. of Am., Inc., 2d 311 F. Supp. 2d 1008, 1018 (D. Nev. 2004).

PRE-SALE DUTIES

What Is the General Scope of the Duty to Warn in Nevada?
“A product, though faultlessly made, is defective for its failure to be accompanied by suitable and adequate 
warnings concerning its safe and proper use, if the absence of such warnings renders the product unreason-
ably dangerous.” Nevada Jury Instructions-Civil §7PL.6 (2011); Jacobson v. Manfredi by Manfredi, 100 Nev. 
226, 679 P.2d 251 (1984); CJS Products Li §211 (duty to warn); Outboard Motor Corp. v. Schupbach, 93 Nev. 
158, 561 P.2d 450 (1977). A product is “unreasonably dangerous” if it “failed to perform in the manner rea-
sonably to be expected in light of its nature and intended function, and was more dangerous than would be 
contemplated by the ordinary user having the ordinary knowledge available in the community.” Id. at §7PL.7; 
see also, Trejo, supra, 402 P.3d at 660.

A defendant has failed to warn of the dangers of its product when it places a product on the market 
without an adequate warning. See, e.g., Outboard Marine Corp. v. Schupbach, 93 Nev. 158, 162 (1977). An 
“adequate” warning must incorporate (1) a reasonable attempt “to catch the consumer’s attention,” (2) lan-
guage that is “comprehensible and gives a fair indication of the specific risks attendant to the use of the 
product,” and (3) warnings of “sufficient intensity justified by the magnitude of the risk.” Robin Lewis, et 
al. v. Sea Ray Boats, Inc., 2003 AMC 815, 65 P.3d 245 (Nev. 2003) (citing Pavlides v. Galveston Yacht Basin, 
Inc., 727 F.2d 330, 338 (5th Cir. 1984)); see also, Yamaha Motor Co., U.S.A. v. Arnoult, 955 P.2d 661, 665 (Nev. 
1998). As explained by the Nevada Supreme Court in Oak Grove Investors v. Bell & Gossett Co., 668 P.2d 1075 
(Nev. 1983):

Where the defendant has reason to anticipate that danger may result from a particular use of his 
product, and he fails to warn adequately of such a danger, the product sold without a warning is in a 
defective condition. Strict liability may be imposed even where the product is faultlessly made, if it was 
unreasonably dangerous to place the product in the hands of the consumer without adequate warnings 
concerning its safe and proper use.

Bell & Gossett Co., 668 P.2d 1075, 1080 (Nev. 1983).

“In Nevada, when bringing a strict product liability failure-to-warn case, the plaintiff carries the burden 
of proving, in part, that the inadequate warning caused his injuries.” Rivera, supra, 209 P.3d at 275 (citing 
Sims v. General Telephone & Electric, 107 Nev. 516, 524, 815 P.2d 151, 156 (1991), overruled on other grounds 
by Tucker v. Action Equip. and Scaffold Co., 113 Nev. 1349, 1356 n.4, 951 P.2d 1027, 1031 n.4 (1997), overruled 
on other grounds by Richards v. Republic Silver State Disposal, 122 Nev. 1213, 148 P.3d 684 (2006). In a fail-
ure-to-warn case, the plaintiff must also produce evidence demonstrating the same elements as in other 
strict product liability cases: “(1) the product had a defect which rendered it unreasonably dangerous, (2) the 
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defect existed at the time the product left the manufacturer, and (3) the defect caused the plaintiff’s injury.” 
Id. (citing Fyssakis, supra, 826 P.2d at 571); see also, Stackiewicz v. Nissan Motor Corp., 686 P.2d 925, 928 (Nev. 
1984). The plaintiff bears the burden to prove that the inadequate warning caused his or her injuries. Sims v. 
General Telephone & Electronics, 815 P.2d 151, 156 (Nev. 1991), overruled on other grounds.

Was the Warning or Instructions Adequate?

Factors to Consider, Locations, and Content

The adequacy of a warning or instruction is typically a question of fact reserved for a jury. Oak Grove Inves-
tors, 668 P.2d at 1082. “The best way to determine if a defendant should have built a safer product is to let the 
jury hear all the evidence relating to the course of conduct of both the industry, and the particular manufac-
turer.” Robinson v. G.G.C. Inc., 808 P.2d 522, 526–527 (Nev. 1991).

The jury will determine whether the warning effectively and reasonably communicates dangers to the 
product’s intended audience. As stated above, three factors are generally considered in order to determine 
whether a warning is “adequate”: “(1) [the warning should be] designed to reasonably catch the consumer’s 
attention, (2)…the language should be comprehensible and give a fair indication of the specific risks atten-
dant to use of the product, and (3) warnings be of sufficient intensity justified by the magnitude of the risk.” 
Lewis, 65 P.3d at 250.

A warning—no matter how clear—may not be enough. In Rivera v. Philip Morris, the court issued a 
strong statement on Nevada’s stance regarding warnings:

We have held that the public policy behind strict product liability law is that manufacturers and dis-
tributors of defective products should be held responsible for injuries caused by these products. [cita-
tion].… As noted in the Restatement (Third) of Torts, comment j to section 402A of the Restatement 
(Second) of Torts implies that a manufacturer can satisfy its duty of making products safe by providing 
adequate warnings. Restatement (Third) of Torts: Products Liability §2 cmt. l (1998). We find such a 
result to be untenable. Instead, we strongly adhere to the principle that a manufacturer must make 
products that are not unreasonably dangerous, no matter what instructions are given in the warning. 
Therefore, we conclude that it is better public policy not to encourage a reliance on warnings because 
this will help ensure that manufacturers continue to strive to make safe products.

Rivera, 209 P.3d at 277.

Other than Lewis, there is a relative dearth of case law on the specifics required of a warning (e.g., the 
necessity of pictures, font size, terms). Given the Nevada Supreme Court’s statement in Rivera, supra, this is 
perhaps unsurprising.

Obvious Hazards

In Outboard Marine Corp., the court noted that the product at issue (an electric cart) was safe when used in 
nonhazardous surroundings. 561 P.2d at 453. Instead, “[i]t became a dangerous and defective product only 
when used in a hazardous atmosphere where its sparking characteristic foreseeably could cause damage.” 
Id. In defending against claims that it failed to adequately warn against the danger of the cart, the defendant 
claimed that there was an open and obvious danger associated with starting a gas-powered cart in a chemical 
plant; it claimed that the danger of the spark associated with the cart starting was an obvious danger. Id. The 
Supreme Court acknowledged the open and obvious defense, but held that the defendant could not maintain 
the defense in this case because it is not “a matter of common knowledge that sparks cause an explosion in 
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a chemical atmosphere. Many factors must coexist before an explosion occurs. The record does not estab-
lish that the employees possessed essential detailed knowledge as to render the danger open and obvious to 
them.” Id. (citing Sierra Pacific v. Anderson, 77 Nev. 68, 358 P.2d 892 (1961)). This is a subjective approach: 
“open and obvious to them,” as opposed to an objective standard of whether the danger was open and obvi-
ous to a reasonable person under the circumstances.

The Nevada Supreme Court has considered open and obvious dangers in other types of actions, such as 
premises liability, and held that premises owners have no duty to warn of obvious dangers, only those that 
are “hidden.” Karadanis v. Newcomb, 698 P.2d 872, 874 (Nev. 1985). According to the Nevada Supreme Court, 
“[r]ecovery is barred when the danger is obvious, not because the negligence of the plaintiff is greater than 
that of the defendant, but because the defendant is not negligent at all. The defendant has no duty to warn 
against an obvious danger and cannot, therefore, be negligent in failing to give such a warning.” Harrington 
v. Syufy Enters., 113 Nev. 246, 249 (1997); see also, Foster v. Costco Wholesale Corp., 128 Nev. 773, 781 (2012) 
(citing Restatement (Third) of Torts: Phys. & Emot. Harm §51 cmt. K (2012) [explaining that a warning ordi-
narily would be futile when the danger is open and obvious]). It is unclear whether the Supreme Court would 
extend such a ruling to strict products liability cases because the duty in a products failure to warn case is 
not simply to warn of hidden dangers.

Nevada has accepted the general concept that product manufacturers need not warn of commonly 
known dangers. General Elec. Co., 498 P.2d at 369 (“Warning need not be given against dangers which are 
generally known (Helene Curtis Industries, Inc. v. Pruitt, 385 F.2d 841, 858 (5th Cir. 1967)). But the Nevada 
Supreme Court has stated that it is a defendant’s burden to present evidence that the danger was either 
commonly known to the actual product user or to consumers generally. Jeep Corp. v. Murray, 708 P.2d 297, 
303 (Nev. 1985) (“…warnings need not be given against dangers which are generally known. While s this 
is certainly true as a general proposition of law…there was no evidentiary basis for the instruction here.”), 
superseded by statute on other grounds as stated in Countrywide Home Loans v. Thitchener, 192 P.3d 243 (Nev. 
2008). Without such evidence, trial courts will not instruct the jury on commonly known dangers. See id.

Reasonably Foreseeable Misuse

Misuse of the product is a defense in Nevada. Young’s Machine Co. v. Long, 692 P.2d 24, 25 (Nev. 1984); see 
Nevada Jury Instructions-Civil §7PL.8 (2011). But if the misuse was foreseeable, a defendant in a strict liabil-
ity action would owe a duty to warn of the misuse. Lewis, 65 P.3d at 249 (“Nevada law requires that warnings 
adequately communicate any dangers that flow from the use or foreseeable misuse of a product.”).

In automobile product liability actions, Nevada’s seatbelt statute, NRS 484D.495, requires that any per-
son “driving, and any passenger who [i]s 6 years of age or older…shall wear a safety belt if one is available.” 
But the statute also states that a violation of this section “May not be considered as misuse or abuse of a 
product or as causation in any action brought to recover damages for injury to a person or property result-
ing from the manufacture, distribution, sale or use of a product.” NRS 484D.495(4)(c); see also, Bayerische 
Motoren Werke Aktiengesellschaft v. Roth, 252 P.3d 649, 654 (Nev. 2011) (application of NRS 484D.495 is not 
so clear “in a crashworthiness case”).

Foreign Language or Use of Pictorials

This issue has not been addressed in Nevada.
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Effect of Promotion

This issue has not been directly addressed in Nevada. But see, Rivera, 395 F. 3d at 1147-49; Allison, 110 Nev. 
762 (failure to warn can be based on failure to correct false impressions from advertising).

Over Warning

This issue has not been addressed in Nevada.

Unavoidably Unsafe Products

Although Nevada has adopted parts of the Restatement (Second) of Torts, section 402A, it has specifically 
rejected comment k of that section. Comment k purports to create an exception for “products which, in the 
present state of human knowledge, are quite incapable of being made safe for their intended and ordinary 
use. Such a product, properly prepared, and accompanied by proper directions and warning, is not defective, 
nor is it unreasonably dangerous.” Rest. (Second) Torts, §402A, comment k. The comment further notes that 
this situation typically involves legal drugs. But in Allison v. Merck and Co., Inc., 878 P.2d 948, 956 (Nev. 
1994), the Nevada Supreme Court rejected comment k in a case involving an infant vaccine:

… insofar as comment k might be read as justifying release from liability of manufacturers and dis-
tributors of “reasonably dangerous” vaccines that are administered throughout our population and 
read as placing the burden of loss on the consumer, we must reject any such interpretation.

****

Considerable research and legislative committee activity would be necessary before an intelligent 
and informed judgment could be made as to whether we should leave “unfortunate” victims of 
drug injury to their own resources and free drug manufacturers from tort liability, on the unsub-
stantiated pretext that such a drastic measure is necessary in order to encourage drug research 
and development.

Although the Nevada Supreme Court specifically rejected comment k, it did not create absolute liability 
against defendants who manufacture, distribute, or otherwise sell unavoidably unsafe products. Rather, a 
manufacturer is not liable when it “dispenses a drug with appropriate warnings and the consumer chooses to 
take the drug in the face of the known warnings…” Fisher v. Professional Compounding Centers of America, 
Inc., 311 F. Supp. 2d 1008, 1018 (D. Nev. 2004). The manufacturer does not escape liability “because of the 
‘unreasonably dangerous’ doctrine proposed by comment k, but, rather, because the victim chooses to be 
injected with a drug having known ‘damaging consequences’ rather than to die from [a disease the drug is 
aimed at treating].” Id. at 1018 (quoting Allison, 878 P.2d at 954).

Who Must Be Warned?

Bystanders

This issue has not been addressed in Nevada.

Allergic Persons

This issue has not been addressed in Nevada.
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Sophisticated Users

It is necessary to warn the sophisticated user. Nevada federal courts have addressed this issue in terms of the 
bulk supplier doctrine, which states that one “‘who supplies a dangerous product to a sophisticated purchaser 
cannot be held liable for not warning the ultimate users of the product of its dangers.’” Forest v. E.I. DuPont 
de Nemours & Co., 791 F. Supp. 1460, 1465 (D. Nev. 1992) (citing Sara Lee Corp. v. Homasote Co., 719 F. Supp. 
417, 420 (D. Md. 1989)); see Holcomb v. Georgia Pacific, LLC, 1828 Nev. 614, 632 n. 11 (2012) (noting the appel-
lant abandoned its argument that it was entitled to a sophisticated-user defense, instead arguing on appeal 
that it is entitled to a bulk supplier defense). Thus, the duty to warn will exist from seller to sophisticated pur-
chaser, but not to the person who may be the ultimate user of the product.

Bulk Supplier

Although the Nevada Supreme Court has not directly addressed the “bulk supplier” doctrine, at least one 
court “is confident that if faced with the issue, the Nevada Supreme Court would adopt some form of the bulk 
supplier doctrine.” Forest, 791 F. Supp. at 1465. In Forest v. Vitek, Inc., 884 F. Supp. 378 (D. Nev. 1993), the 
same district court judge stated that any use of the doctrine in Nevada would require a defendant to prove 
“(1) it was reasonable in believing that the [intermediary/sophisticated user] knew of the dangers associated 
with the bulk product, and (2) that [defendant] was reasonable in relying on the intermediary to warn the 
ultimate user of such dangers.” Id. at 381. Therefore, in order for a product supplier to discharge its duty 
to warn on a sophisticated user, it must take reasonable steps to ensure that the user knows of the product 
dangers and that it will pass a warning of those dangers onto the end user. Defendants could make the same 
defense when supplying the product to a sophisticated user who is also the end user of the product.

Learned Intermediaries

In Klasch v. Walgreen Co., 127 Nev. 832 (2011), the Nevada Supreme Court adopted “the learned-intermediary 
doctrine in the context of pharmacist/customer tort litigation. Accordingly, Nevada pharmacists have no 
duty to warn their customers of the generalized risks inherent in the prescriptions they fill.” 127 Nev. at 836. 
In Klasch, the court recognized that in limited circumstances, a pharmacist dispensing a prescription med-
ication may have a duty to warn if the pharmacist is aware of a consumer’s specific risk such as an allergy 
or contraindication with other medications the plaintiff is taking. Id.; see id. at 837 n. 9 (noting, however, “It 
is the physician who is in the best position to decide when to use and how and when to inform his patient 
regarding risks and benefits pertaining to drug therapy.”). Thus, the court held, that where the pharmacist 
has “knowledge of a customer-specific risk with respect to a prescribed medication” the pharmacist will not 
be “insulate[d]” from liability through the learned-intermediary doctrine and the pharmacist instead has a 
duty to exercise reasonable care in warning the customer or notifying the prescribing doctor of this risk. Id. 
at 841-42.

Nevada federal district courts have also addressed the learned intermediary doctrine. Under the doc-
trine, a manufacturer is not liable to an end user if it provided the product with an adequate warning to the 
learned intermediary, such as a physician. Fisher, 311 F. Supp. 2d at 1020. In Gennock v. Warner-Lambert Co., 
208 F. Supp. 2d 1156 (D. Nev. 2002), the Court defined a “learned intermediary…as a medical expert, such as 
a prescribing physician, whose task is to weigh the benefits of any medication against possible dangers and to 
make ‘an individualized medical judgment bottomed on a knowledge of both patient and palliative.’” Id. at 
1159 (citing Reyes v. Wyeth Laboratories, 498 F.2d 1264, 1276 (5th Cir. 1974)).
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In Gennock, the plaintiff sued drug manufacturers and a pharmacist. The alleged learned intermediary 
was the pharmacist and defendants believed that he was added to the complaint only to keep the matter in 
state court and destroy diversity jurisdiction. (Gennock, 208 F. Supp. 2d at 1159. While the facts are unclear, 
it appears that defendants believed the pharmacist was a learned intermediary who was shielded from liabil-
ity under a strict liability theory because he properly relied on the warnings provided by the manufacturer. 
Granting the plaintiff’s motion to remand to state court, the Court held that the learned intermediary doc-
trine did not apply to a pharmacist in Nevada. Id. at 1160.

Law Regarding Drugs and Devices
In Wyeth v. Rowatt, 244 P.3d 765 (Nev. 2010), consumers brought a products liability action against a drug 
manufacturer claiming they developed invasive breast cancer as result of defendants’ combined estro-
gen-progestin hormone therapy. Affirming a verdict in favor of plaintiffs with reduced awards for com-
pensatory and punitive damages, the Nevada Supreme Court found that (1) the law where consumers were 
diagnosed with breast cancer applies, not where they began taking hormone therapy, (2) modification of the 
“substantial factor” causation instruction was harmless even though a “but-for” instruction would have been 
more appropriate, and (3) a manufacturer’s alleged compliance with FDA regulations did not free defendants 
of punitive damages. Id. at 769.

In a pharmacy malpractice action in which defendant had achieved a defense verdict, the Nevada 
Supreme Court held that “medical expert testimony on the issue of causation must be stated to a reasonable 
degree of medical certainty.” Morsicato v. Sav-On Drug Stores, Inc., 111 P.3d 1112, 1114 (Nev. 2005). In doing 
so, the court remanded the case for a new trial after finding that the expert’s testimony in the case was 
“highly speculative.” Id. at 1116.

In a case on similar issues, the Supreme Court applied its Morsicato holding to allow nurses to testify 
“regarding matters within his or her specialized area of practice, but not as to medical causation,” unless 
the nurse has obtained the necessary training and skill to identify causation. Williams v. State, 262 P.3d 360, 
362 (Nev. 2011). It is up to the court to determine the sufficiency of any expert’s qualifications. Id. at 365. The 
Supreme Court ultimately determined that the nurse in question did not have sufficient qualifications to tes-
tify regarding medical causation. Id. at 366.

Is It Always Necessary to Warn?
This issue has not been addressed in Nevada.

Is There a Heeding Presumption in This State?
In Rivera v. Philip Morris, the Supreme Court accepted a certified question from the Federal District Court of 
Nevada as to whether the state recognizes a heeding presumption. In a matter of first impression, the Nevada 
Supreme Court held that Nevada does not recognize a heeding presumption in strict products liability failure 
to warn cases. The Court succinctly summed up its holding:

In Nevada, it is well-established law that in strict product liability failure-to-warn cases, the plaintiff 
bears the burden of production and must prove, among other elements, that the inadequate warning 
caused his injuries. Because a heeding presumption shifts the burden of proving causation from the 
plaintiff to the manufacturer, it is contrary to Nevada law. Rather than demanding that the plaintiff 
prove that the inadequate warning caused his injuries, a heeding presumption requires the man-
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ufacturer to rebut the presumption that the plaintiff would have heeded an adequate warning by 
demonstrating that a different warning would not have changed the plaintiff’s actions. While other 
jurisdictions have permitted this shifting of the burden of production, we are unwilling to do so.

Rivera, 209 P.3d at 273.

The Rivera court discussed its brief mention of comment j of the Restatement (Second) Torts section 
402A in Allison, 878 P.2d at 956, n. 12, indicating that the reference did not adopt comment j.

What Defenses Are Available to those within the Chain of Distribution?

Assumption of Risk

Assumption of risk is a defense to a strict products liability claim. The Nevada Supreme Court has only gone 
so far as to say that it is a defense, but it has not had occasion to address the applicability of the defense in a 
specific factual situation. Young’s Machine Co., 692 P.2d at 25.

Misuse of the Product

Misuse of the product is a defense in Nevada. Young’s Machine Co., 692 P.2d at 25. But if the misuse was fore-
seeable, a defendant in a strict liability action would owe a duty to warn of the misuse. Lewis, 65 P.3d at 249.

Alteration of the Product

A products defendant can assert a defense that the product user substantially altered the product if the injury 
flows from the alteration. Robinson, 808 P.2d at 525. In the failure to warn context, a defendant would need 
to argue that alteration could not have been contemplated by the warnings given and/or that the alterations 
took the product outside the scope of the warnings. Whether an alteration is substantial is a question of fact 
for the jury to decide. Ibid.

Specific Retailer Defenses

Because a plaintiff may sue any entity in the chain of distribution, the best defense for most retailers in a 
failure to warn action may be to go on offense by seeking indemnity from a manufacturer. In Nevada, when 
a retailer did not know of or should not have known of a latent defect in a product it sells, and it is not an 
“active wrongdoer,” it may seek indemnity from a party in the chain of distribution. Piedmont Equipment Co. 
v. Eberhard Mfg. Co., 665 P.2d 256, 259 (Nev. 1983).

A retailer may also assert that it had no duty to inspect a product for latent defects. While the Nevada 
Supreme Court has not specifically addressed this issue in a strict liability case, it has held that “the law does 
not impose a duty upon the retailer to inspect or test [products] for latent defects [in a negligence action].” 
Long v. Flanigan Warehouse Co., 382 P.2d 399, 401 (Nev. 1963). Whether a court will allow a retailer to defeat 
a plaintiff’s strict liability claim on this issue is undecided.

Economic Loss Doctrine

A plaintiff cannot recover for purely economic losses under either strict liability or negligence claims involv-
ing products. Halcrow, Inc. v. Eighth Judicial Dist. Ct., 302 P.3d 1148, 1152 (Nev. 2013); see also, Terracon Con-
sultants Western, Inc. v. Mandalay Resort Group, 206 P.3d 81, 87, n. 7 (Nev. 2009). Exceptions exist, however. 
See id. As explained by the Nevada Supreme Court, “in Terracon, we left open the door for exceptions to the 
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economic loss doctrine for negligent misrepresentation claims ‘in [a] certain categor[y] of cases when strong 
countervailing considerations weigh in favor of imposing liability.’ […] Liability is proper in cases where 
there is significant risk that ‘the law would not exert significant financial pressures to avoid such negligence.’” 
Halcrow, 302 P.3d at 1152 (quoting Terracon at 76-77, 206 P.3d at 88). This “certain category of cases” include 
issues where economic losses are sustained “for example, as a result of defamation, intentionally caused 
harm, negligent misstatements about financial matters, and loss of consortium.” Id. (citing Barber Lines A/S 
v. M/V Donau Maru, 764 F.2d 50, 56 (1st Cir. 1985).

Conforming to Federal Statutes

A manufacturer may shield itself from claims of strict liability for failing to provide an adequate warning if 
it conforms to a statute. See, e.g., Davidson v. Velsicol Chem. Corp., 834 P.2d 931 (Nev. 1992) (Federal Insecti-
cide, Fungicide, and Rodenticide (FIFRA), 7 U.S.C. section 136, et seq.).

Comparative Fault

Nevada has specifically held that comparative negligence is not a defense in a strict products liability action. 
Young’s Machine Co., 692 P.2d at 25; NRS 41.141(5). It is only applicable in negligence cases. See NRS 41.141.

Component Part Manufacturers

Strict liability does extend to a manufacturer of component parts. Oak Grove Investors, 668 P.2d at 1080. 
The Nevada Supreme Court has only passively addressed component part manufacturers and it has not spe-
cifically addressed their duty. The tone of Nevada case law, however, suggests that a component part man-
ufacturer should, at the very least, ensure that the manufacturer of the end product is aware of the dangers 
associated with the component part and that the manufacturer warns the end user if the dangers with the 
component part continue to exist in the final product. This follows the duty of one who distributes products 
to a sophisticated user or learned intermediary.

Delegation of the Duty to Warn to Third Parties

A manufacturer may decide to assign its duty to warn of the “unsafeness” of its product; however, doing so 
may not relieve the manufacturer of liability. In Allison, 878 P.2d 948, defendant Merck asserted a defense 
that it had delegated its duty to warn to the Center for Disease Control, which was also responsible for 
preparing warnings for the involved drug. Recognizing “two lines of cases” on the issue of delegation, the 
Supreme Court held:

Since failure to give proper warning, under all legal theories, renders a product “defective,” we con-
clude that although a manufacturer may decide to assign its duty to warn of the unsafeness of its prod-
uct to others, a manufacturer cannot be relieved of ultimate responsibility for assuring that its unsafe 
product is dispensed with a proper warning. Although there is authority to go either way, it seems to us 
to be far the better rule that Merck should not be allowed to walk away, on summary judgment, from 
its duty to warn users of the dangers of its vaccine, especially when there is evidence from which a jury 
could find that the warning actually given was faulty.

Id. at 959.

In Allison, Merck also tried to assert the “government contract defense,” arguing that sovereign immu-
nity should extend to private contractors whom have contracted with the government for military equip-
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ment. Id. In rejecting Merck’s argument, the Nevada Supreme Court determined that such a defense is 
available only when “the government approved reasonably precise specifications for the product, that the 
specifications were followed, and that the manufacturer warned the government of dangers known to the 
manufacturer but not to the government…” Id. The Court would not extend this defense to a drug manufac-
turer without specifically meeting these elements.

Is an Expert Required on Warning Issues?
The Nevada Supreme Court has yet to specifically address this issue in a products liability case. In Jeep Corp., 
708 P.2d at 644, the Nevada Supreme Court allowed a plaintiff’s verdict to stand in a case in which defen-
dant had argued that plaintiff’s expert was not qualified to provide an opinion on the issue of causation. In 
rejecting defendant’s argument, the court stated that “Even apart from Dr. Kaplan’s [plaintiff’s expert] recon-
struction testimony, however, there was evidence upon which the jury could reasonably find causation.” Id. 
Although not explicit and not directed at a warning, the Court seems to suggest that a plaintiff is still capable 
of proving its case without an expert, including the use of circumstantial evidence.

Has the Duty to Warn Been Preempted With Respect to Any Product in This State?
The duty to warn can be preempted in Nevada. See discussion above regarding FIFRA. See, e.g., Davidson v. 
Velsicol Chem. Corp., 834 P.2d 931 (Nev. 1992) (Federal Insecticide, Fungicide, and Rodenticide (FIFRA), 7 
U.S.C. section 136, et seq.).

“[F]ederal law does not preempt state law failure-to-warn claims against generic [drug] manufactur-
ers.” Rader v. Teva Parental Medicines, Inc., 795 F. Supp. 2d 1143, 1146 (D. Nev. 2011) (citing Gaeta v. Perrigo 
Pharmaceuticals Co., 630 F.3d 1225 (9th Cir. 2011)). “In Gaeta v. Perrigo Pharmaceuticals Company, the court 
held that despite the approval by the FDA and the compliance with the ‘same as’ requirement, it is ‘clear that 
generic manufacturers, just like their name counterparts, must take specific steps when they learn of new 
risks associated with their products,’ and ‘shall revise their drug labeling to include a warning as soon as 
there is reasonable evidence of an association of a serious hazard with a drug.’” Id. (citing Gaeta, 630 F.3d at 
1231–1232).

POST-SALE DUTIES

Although some states impose a post-sale duty to warn, some don’t; Nevada has not specifically addressed the 
issue. White v. Ford Motor Co., 312 F.3d 998, 1019 (9th Cir. 2002) (explaining that the Nevada Supreme Court 
has yet to address whether a post-sale duty to warn exists in the state). While it remains unsettled whether 
a post-sale duty to warn exists in Nevada, a plaintiff in a strict liability action may introduce evidence of 
subsequent remedial measures, such as post-accident warnings. See, e.g., Jeep Corp. v. Murray, 708 P.2d 297, 
302 (Nev. 1985), superseded by statute on other grounds as stated in Countrywide Home Loans v. Thitchener, 
124 Nev. 725, 192 P.3d 243, 253-54 (Nev. 2008). In allowing post-accident remedial measures in action based 
upon strict liability, the Nevada Supreme Court referenced and relied upon the California Supreme Court’s 
opinion in Schelbauer v. Butler Mfg. Co., 35 Cal. 3d 442 (Cal. 1984). In Schelbauer, the court held that the 
exclusionary rule for subsequent remedial measures was not intended to preclude the use of subsequent 
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remedial measures in strict liability claims. 35 Cal. 3d at 451 (explaining that strict liability “by its very 
nature” is unconcerned with negligent or “other culpable conduct”).

Conclusion
Nevada law remains silent on a number of issues related to the duty to warn. In many instances, Nevada 
courts will look to other jurisdictions (in particular, California) when faced with issues of first impression. 
Importantly, while it may find aspects of the Restatement persuasive, the Nevada Supreme Court also will 
reject its provisions where it is inconsistent with its prior jurisprudence, as was made clear relatively recently 
in Ford Motor Co. v. Trejo, 402 P.3d 649 (Nev. 2017). See id. at 656 (explaining its rejection of the risk-utility 
approach in the Third Restatement: “When we first adopted the theory of strict liability in Shoshone [Coca-
Cola Bottling Co. v. Dolinski, 82 Nev. 439 (1966)], this court reasoned that when a seller has advertised a 
product, and invited and solicited its use, the seller should not be permitted to avoid the consequences of a 
‘disaster’ by arguing that he used all reasonable care… Accordingly, the consumer-expectation test focus on 
the reasonable expectations of a consumer regarding the use and performance of a product.”).
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