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New Mexico

By Jeffrey M. Croasdell and Tyler M. Cuff

PRE-SALE DUTIES

What Is the General Scope of the Duty to Warn and Instruct in New Mexico?
In New Mexico, the duty to warn arises in products liability cases brought under either negligence or strict 
liability.1 A product presents an unreasonable risk of injury and manufacturer/supplier may be held liable 
if the product is placed into the stream of commerce without warning of a risk that could be avoided by the 
giving of a warning.2 The manufacturer/supplier has no duty to warn of risks which it can reasonably expect 
to be obvious or known to foreseeable users of the product.3

Relationship between Duty to Warn and Duty of Safe Design

New Mexico allows proof of defect either through strict liability or negligence.4 Under a negligence theory, 
a manufacturer must exercise ordinary care in “packaging the product”5 Consequently, though there are 
no New Mexico cases on the issue, one could argue that the requirement to provide an adequate warning 
includes how the product is packaged.

Theories of Liability (Including Restatement)

New Mexico courts have not explicitly adopted the Restatement (Third) of Torts: Products Liability. Never-
theless, the Federal District Court for the District of New Mexico noted that “New Mexico courts have cited 
favorably portions of the Restatement (Third) of Torts: Product Liability. It is also fair to say that the state 
courts, in their decisions, have followed the Restatement (Third).”6 In Morales, Judge Browning also noted 
that “[t]he committee comments for Restatement (Third) of Torts: Products Liability §2(b) states that the 
Supreme Court of New Mexico in Brooks v. Beech Aircraft Corp., [120 N.M. 372, 902 P.2d 54 (1995)], follows 
the risk/benefit analysis that the ALI codified in the Restatement (Third) of Torts: Products Liability.”7 Fur-
thermore, New Mexico courts have cited tentative versions of the Restatement (Third) of Torts: Products Lia-

 1 UJI 13-1415 NMRA directions for use.
 2 UJI 13-1415 NMRA.
 3 UJI 13-1415 NMRA.
 4 Brooks v. Beech Aircraft Corp., 120 N.M. 372, 902 P.2d 54 (1995).
 5 UJI 13-1410 NMRA.
 6 Morales v. E.D. Etnyre & Co., 382 F. Supp. 2d 1278, 1281 (D.N.M. 2005); Bustos v. Hyundai Motor Co., 2010-NMCA-

090, ¶14, 149 N.M. 1, 243 P.3d 440.
 7 Morales, 382 F. Supp. 2d at 1282.
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bility.8 Additionally, New Mexico courts have looked to other portions of the Restatement (Third) of Torts.9 
At least one New Mexico court, however, has determined that New Mexico courts do not adopt all aspects of 
the Restatement (Third) of Torts.10

Who Has a Duty to Warn—Component Part Supplier, 
Manufacturer, Distributor, Retailer, Employer
A product presents an unreasonable risk of injury and manufacturer/supplier may be held liable if the prod-
uct is placed into the stream of commerce without warning of a risk that could be avoided by the giving of a 
warning.11 No definition is given for a supplier under the Uniform Jury Instructions and New Mexico case 
law suggests a wide scope of application for strict liability for tort law.12

Suppliers of components, or of raw material that is not inherently dangerous, do not owe a duty to the 
consumer to issue a warning concerning the finished product; that duty rests upon the manufacturer of the 
product.13

The duty to warn may be delegated to third parties only if it is reasonable to assume that the warning 
will reach the persons that must be warned.14 Reasonableness of such delegation will take into account the 
“feasibility of communicating the warning directly to the user instead of relying upon a third person to pass 
the warning on.”15

Was the Warning or Instructions Adequate?

Factors to Consider

Any warning must be communicated by a means that can reasonably be expected to reach the user and 
persons in the vicinity during the use of the product.16 To satisfy the duty to warn, the warning must be in a 
form that can reasonably be expected to catch the attention of the reasonably foreseeable user of the product, 
must be understandable to the reasonably foreseeable user of the product, and must disclose the nature and 

 8 See Zufelt v. Isuzu Motors Am., L.C.C., 727 F. Supp. 2d 1117 (D.N.M. 2009); Spectron Dev. Lab. v. Am. Hollow Boring 
Co., 1997-NMCA-025, ¶13, 123 N.M. 170, 936 P.2d 852 (Hartz, J., stated: “The basic rule of strict products liability is 
summarized in Section 1 of Restatement (Third) of Torts: Products Liability (Tentative Draft No. 2, 1995).”); Parker 
v. St. Vincent Hosp., 1996-NMCA-070, ¶4, 122 N.M. 39, 919 P.2d 1104 (1996) (citing Restatement (Third) of Torts: 
Products Liability §1 (Tentative Draft No. 2, 1995)).

 9 See, e.g., Payne v. Hall, 2006-NMSC-029, ¶14, 139 N.M. 659, 137 P.3d 599 (citing generally to the Restatement (Third) 
of Torts: Apportionment of Liability §26 (2000)); Berlangieri v. Running Elk Corp., 2003-NMSC-024, ¶¶18, 29, 134 
N.M. 341, 76 P.3d 1098 (citing generally to the Restatement (Third) of Torts: Apportionment of Liability §2 (2000)); 
but see Rimbert v. Eli Lilly and Co., 577 F. Supp. 2d 1174 (D.N.M. 2008).

 10 See Bustos v. Hyundai Motor Company, 2010-NMCA-090, ¶¶50-57, 149 N.M. 1, 243 P.3d 440.
 11 UJI 13-1415 NMRA.
 12 Uniform Jury Instructions Civil, Ch.14 Introduction.; Stang v. Hertz Corp., 83 N.M. 730, 497 P.2d 732 (1972).
 13 Parker v. E.I. Du Pont de Nemours & Co., 121 N.M. 120, 909 P.2d 1 (Ct. App. 1995).
 14 UJI 13-1417 NMRA.
 15 Id. comm cmt.; see also First Nat’l Bank v. Nor-Am Agric. Prods., Inc., 88 N.M. 74, 537 P.2d 682 (Ct. App. 1975).
 16 UJI 13-1417 NMRA.
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extent of the danger.17 To properly disclose the nature and extent of the danger, the warning must specify any 
harmful consequence which a reasonably foreseeable user would not understand from a general warning of 
the product’s danger.18

The adequacy of a warning depends on the circumstances of each case. Fact finders shall consider: (1) 
the purpose of the product; (2) the seriousness and likelihood of harm if the user of the product receives no 
warning; (3) the feasibility of directly communicating the warning to the user rather than relying on a third 
person to warn; (4) the nature and extent of the burden and expense of communicating warning directly to 
the user and (5) the supplier’s knowledge of the reliability of the person warned.19 Similarly, in drug products 
liability cases, courts have considered whether drug warning label is adequate by considering whether (1) the 
warning adequately indicated the scope of the danger; (2) the warning reasonably communicated the extent 
or seriousness of the harm that could result from misuse of the drug; (3) the physical aspects of the warning 
were adequate to alert a reasonably prudent person to the danger; (4) the label failed to indicate the conse-
quences that might result from failure to follow it; and, (5) the means to convey the warning was adequate.20

If an adequate warning would have been noticed and acted upon to guard against the danger, the failure 
to give an adequate warning is deemed to be a cause of injury.21

Location of Warning (On Product or In Instructions)

New Mexico law requires that the warning be “adequate”, which includes the characteristic that the warning 
“must be in a form that can reasonably be expected to catch the attention of the reasonably foreseeable user 
of the product.”22 New Mexico law does not define the duty in any more detail, and there are no specific New 
Mexico cases discussing the adequacy of the location of a warning.

Content of Message—Conspicuousness

The physical aspects of a warning such as conspicuousness, prominence, size or print etc., must be adequate 
to alert the reasonably prudent person.23 If a party admits that they would not have used a product if they 
read a warning label, the contents of the warning will be considered to be adequate to alert them to danger.24

Obvious Hazards

In product liability, the manufacturer/supplier has no duty to warn of risks which it can reasonably expect to 
be obvious or known to foreseeable users of the product.25 In negligence, however, the supplier is not relieved 

 17 UJI 13-1418 NMRA.
 18 Id.
 19 See UJI 13-1417 NMRA comm cmt; First Nat’l Bank v. Nor-Am Agric. Prods., Inc., 88 N.M. 74, 537 P.2d 682 (Ct. 

App. 1975).
 20 Serna v. Roche Laboratories, Div. of Hoffman-La Roche, Inc., 101 N.M. 522, 524, 684 P.2d 1187,1189 (Ct. App. 1984).
 21 UJI 13-1425 NMRA.
 22 UJI 13-1418 NMRA.
 23 Michael v. Warner/Chilcott, 91 N.M. 651, 657–58, 579 P.2d 183, 189–90 (Ct. App. 1978).
 24 Id.
 25 UJI 13-1415 NMRA.
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of a duty to use ordinary care to design the product to avoid a risk or to adopt a safety device simply because 
the risk is obvious or may be known to the user. The supplier must use ordinary care to design the product to 
avoid the risk or to adopt a safety device if the supplier could reasonably expect that the user will fail to pro-
tect himself or others, despite awareness of the danger.26

In connection with the claim under “products liability,” a product may present an unreasonable risk of 
injury even though the risk is obvious or may be known to the user. An obvious risk of injury is unacceptable 
and must be avoided by product design or the adoption of a suitable safety device where a reasonably prudent 
supplier having full knowledge of the risk would expect that the user will fail to protect himself or others, 
despite awareness of the danger.27

If a user has actual knowledge of the risks associated with a product, the supplier has no duty to warn.28

Reasonably Foreseeable Misuse

A manufacturer of seller of a product may be liable for the foreseeable misuse or modification of a product.29 
Foreseeability is defined as that which is objectively reasonable to expect, not merely what might conceivably 
occur.30

Foreign Language or Use of Pictorials

New Mexico law requires that the warning be “adequate”, which includes the characteristic that the warn-
ing “must be in a form that can reasonably be expected to catch the attention of the reasonably foreseeable 
user of the product.”31 New Mexico law does not define the duty in any more detail, and there are no spe-
cific New Mexico cases discussing the requirement that the warning be placed in a foreign language or use 
of pictorials.

Effect of Promotion

Though New Mexico courts have cited the Restatement (Third) of Torts positively, no New Mexico court has 
expressly adopted Section 6(d)(2) of this Restatement. Section 6(d)(2) establishes an exception to the learned 
intermediary rule for products that are directly advertised to consumers and finds that manufacturers may 
still be liable for failure to warn even if a product was prescribed by a learned intermediary if the party was 
exposed to direct promotion. In Judge Browning’s opinion finding that New Mexico has not adopted the 
learned intermediary standard, Judge Browning likewise refused to recognize that New Mexico Supreme 
Court would adopt Section 6(d)(2).32

 26 UJI 13-1412 NMRA.
 27 Id.
 28 Jones v. Minnesota Mining & Mfg. Co., 100 N.M. 268, 669 P.2d 744 (Ct. App. 1983).
 29 Chairez v. James Hamilton Constr. Co., 2009-NMCA-093, 146 N.M. 794, 215 P.3d 732.
 30 Johnstone v. City of Albuquerque, 2006-NMCA-119 ¶8, 145 P.3d 76, 80 (Ct. App. 2006); Van de Valde v. Volvo of Am. 

Corp., 106 N.M. 457, 458, 744 P.2d 930, 931 (Ct. App. 1987).
 31 UJI 13-1418 NMRA.
 32 Rimbert v. Eli Lilly and Co., 577 F. Supp. 2d 1174, 1224 (D.N.M. 2008).
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Over Warning

There is no New Mexico law on the concept of “over warning.”

Who Do You Have to Warn?

Bystanders

Any warning must be communicated by a means that can reasonably be expected to reach the user and per-
sons in the vicinity during the use of the product, including bystanders.33 Under the theory of strict liability, 
“[t]he duty of ordinary care is owed to persons who can reasonably be expected to use the product and to per-
sons who can reasonably be expected to be in the vicinity during the use of the product.”34

Allergic Persons

A warning for a product must adequately warn a consumer regarding the scope of danger involved in the 
use of the product and the seriousness of the harm that could result in misuse of a drug. As such, a company 
should warn a consumer about the risk of a known allergic reaction caused by a product.35

Sophisticated Users

Assuming that it is reasonable to expect that a sophisticated user is aware of the risks associated with a prod-
uct, there is no duty to warn.36

Bulk Supplier

As a general rule, a supplier of a component part or raw material which is not inherently defective or danger-
ous at the time it leaves the manufacturer’s control, and which part or material is used in the manufacture or 
making of another product, does not owe a duty to an ultimate consumer to issue a warning concerning the 
suitability or safety of the finished product; in such situation any duty to warn rests upon the manufacturer 
of the device or finished product.37 As such, a bulk supplier may have a defense against a products liability 
claim if the supplied product has undergone substantial change or been used as a component part of a prod-
uct. A bulk supplier is still required to warn its immediate purchaser of any known dangers, with the intent 
that such warning be passed on to the ultimate consumer.38 For a component part of a product to have under-
gone a substantial change, it must be found that change itself caused the harm to be done.39

 33 UJI 13-1417 NMRA.
 34 Smith v. Bryco Arms, 2001-NMCA-090, ¶22, 131 N.M. 87, 33 P.3d 638.
 35 Serna v. Roche Laboratories, Div. of Hoffman-La Roche, Inc. 101 NM 522, 525, 684 P2d 1187,1190 (Ct. App. 1984) 

(finding that summary judgment was appropriate in a products liability case because the warning on the drug at 
issue listed the claimed injury in the “allergic reactions” section.).

 36 See Wright ex rel. Trust Co. of Kansas v. Abbott Labs., Inc., 259 F.3d 1226 (10th Cir. 2001); Clemenz v. Sears, Roebuck 
and Co., No. 92-6068, 1993 WL 26639 (10th Cir. Feb. 3, 1993); Parker v. E.I. DuPont de Nemours & Co., Inc., 121 N.M. 
120, 909 P.2d 1 (Ct. App. 1995).

 37 Parker v. E.I. Du Pont de Nemours & Co., 121 N.M. 120, 132, 909 P.2d 1, 13 (Ct. App. 1995).
 38 Id.
 39 UJI 13-1423 NMRA.
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Learned Intermediary

Although no New Mexico court opinion explicitly adopts the learned intermediary doctrine, the New Mexico 
Court of Appeals stated that parties correctly agreed that a pharmaceutical manufacturer had a duty to warn 
only doctors, and not patients, of the dangers if its prescription products.40 Judge Lopez’s special concurrence 
in Jones explicitly acknowledged the learned intermediary doctrine as imposing a duty to warn doctors, but 
not patients.41

Law Regarding Drugs and Devices
The law in New Mexico does not distinguish drugs and medical devices from other products.

Is It Always Necessary to Warn?
No. Although the supplier of a product has the duty to use ordinary care to warn of a risk of injury, the duty 
to warn is tempered by considerations of reasonableness and foreseeability.42

Suppliers have a duty to warn about unavoidably unsafe products. An unavoidably unsafe product is one 
that, “even when properly prepared and labeled, cannot be made safe for their intended and ordinary use. 
Because of the nature of ingredients or natural characteristics of the products, use of these products involves 
substantial risk of injury, and some users will necessarily be harmed.”43 Suppliers are not liable for supplying 
an unavoidably unsafe product, unless the product unreasonably exposes users to risk of injury.44 Reason-
ableness requires balancing the dangers and benefits of using a product.45 Unavoidably unsafe product is not 
unreasonably dangerous if accompanied by a sufficient warning.46

Is There a Heeding Presumption in New Mexico?
The New Mexico Supreme Court has stated that a seller “could reasonably assume that [a] warning would be 
read and heeded.”47 Nevertheless the committee comments to UJI 13-1419 NMRA express concern over using 
a heeding presumption to determine causation. The committee cites to a Texas case, Technical Chem. Co. v. 
Jacobs, 480 S.W.2d 602 (Tex. 1972), in which causation was resolved by reference to the presumption that, 
where warning is given, the supplier may reasonably assume it will be read and heeded.48 The committee 
takes issue with this rebuttable presumption, because of the evidentiary problems presented by plaintiffs sub-

 40 Jones v. Minn. Mining & Mfg. Co., 100 N.M. 268, 272, 669 P.2d 744, 748 (Ct. App. 1983) (citing Perfetti v. McGhan 
Med., 99 N.M. 645, 662 P.2d 646 (Ct. App.1983)); Hines v. St. Joseph’s Hosp., 86 N.M. 763, 527 P.2d 1075 (Ct. App. 
1974)); Serna v. Roche Labs., Div. of Hoffman-LaRocha, Inc., 101 N.M. 522, 524, 684 P.2d 1187, 1189 (Ct. App. 1984).

 41 Jones, 100 N.M. at 284–85, 669 P.2d at 760–61 (Lopez, J., specially concurring) (citing Reyes v. Wyeth Labs., 498 F.2d 
1264 (5th Cir. 1974)); but see Rimbert v. Eli Lilly and Co., 577 F. Supp. 2d 1174 (D.N.M. 2008).

 42 See UJI 13-1415 & comm. cmt NMRA.
 43 UJI 13-1419 NMRA.
 44 Id.
 45 Id.
 46 See Perfetti v. McGhan Med., 99 N.M. 645, 662 P.2d 646 (Ct. App. 1983).
 47 Skyhook Corp. v. Jasper, 90 N.M. 143, 147, 560 P.2d 934. 938 (1977).
 48 UJI 13-1419 comm.. cmt. NMRA.
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mitting self-serving testimony to show they were reasonable in not heeding the warning, or that they would 
have heeded a warning that the supplier failed to provide.49 Consequently, the committee did not include 
a heeding presumption in the instructions, deferring to the Supreme Court to determine in a future case 
whether and under what circumstances courts should admit evidence regarding what a plaintiff would have 
done had the supplier provided adequate warning.50

In this regard, however, if a jury determines that an adequate warning would have been noticed and acted 
upon to guard against the danger, the failure to give an adequate warning is deemed to be a cause of injury.51

What Defenses Are Available to those within the Chain of Distribution?
All parties in the chain of distribution of a product share liability for a product presenting an unreasonable 
risk of injury with the manufacturer. Therefore “the supplier’s ‘status’ with respect to manufacture of the 
product is irrelevant.”52 A bulk supplier, however, has a duty to warn only its immediate purchaser; such a 
purchaser has a duty to warn the consumer.53

Nevertheless, any products liability defendant may assert the defense of comparative fault, whether the 
cause of action is brought under strict liability, negligence, or breach of warranty.54

Is an Expert Required on Warning Issues?
No, experts are not required on issues of warning because they hinge upon questions of obviousness, reason-
ableness and foreseeability—concepts that are “understandable to, and can be applied by, jurors without further 
definition.”55 Experts will ordinarily testify as to compliance with standards in questions of strict liability.56

Has the Duty to Warn Been Preempted With Respect to Any Product in New Mexico?
As is the case with every state, claims of failure to warn related to cigarettes “are pre-empted to the extent 
that they rely on a state-law ‘requirement or prohibition…with respect to…advertising or promotion.’”57 Fail-
ure to warn claims that require a showing that “post-1969 advertising or promotions should have included 
additional, or more clearly stated, warnings…are pre-empted.”58

 49 Id.
 50 Id.
 51 UJI 13-1425 NMRA.
 52 UJI 13-1411 & comm cmt. NMRA (citing Restatement (Second) of Torts §402A, cmt. f).
 53 Parker v. E.I. Du Pont de Nemours & Co., 121 N.M. 120, 909 P.2d 1 (Ct. App. 1995).
 54 See Marchese v. Warner Commc’ns, Inc., 100 N.M. 313, 670 P.2d 113 (Ct. App. 1983) (contributory negligence is a 

defense in strict liability actions, reducing the plaintiff’s damages in proportion to the plaintiff’s fault); see also UJI 
13-1427 & comm cmt. NMRA; Jaramillo v. Fisher Controls Co., Inc., 102 N.M. 614, 698 P.2d 887 (Ct. App. 1985).

 55 UJI 13-1415 comm. Cmt. NMRA.
 56 UJI 13-1408 comm.. cmt. NMRA.
 57 Cipollone v. Liggett Group, Inc., 505 U.S. 504, 524 (1992).
 58 Id.; see also Gonzales v. Ever-Ready Oil, Inc., 636 F. Supp. 2d 1187, 1193 (D.N.M. 2008) (finding that FAA regulations 

preempts standard of care in tort suits); Rimbert v. Eli Lilly and Co., 577 F. Supp. 2d 1174 (D.N.M. 2008) (finding that 
compliance with a federally mandated or approved warning preempts tort liability).
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POST-SALE DUTIES

General Duty, Including Restatement
The supplier’s duty to warn continues after the product has left her possession. If a supplier later learns, or 
should learn using ordinary care, of a risk of injury caused by a product or its use, the supplier must then use 
ordinary care to avoid the risk.59

New Mexico courts have not explicitly adopted the Restatement (Third) of Torts: Products Liability. Nev-
ertheless, the Federal District court for the District of New Mexico noted that “New Mexico courts have cited 
favorably portions of the Restatement (Third) of Torts: Product Liability. It is also fair to say that the state 
courts, in their decisions, have followed the Restatement (Third).”60 In Morales, Judge Browning also noted 
that “[t]he committee comments for Restatement (Third) of Torts: Products Liability §2(b) states that the 
Supreme Court of New Mexico in Brooks v. Beech Aircraft Corp. [120 N.M. 372, 902 P.2d 54 (1995)] follows the 
risk/benefit analysis that the ALI codified in the Restatement (Third) of Torts: Products Liability.”61 Further-
more, New Mexico courts have cited tentative versions of the Restatement (Third) of Torts: Products Liabili-
ty.62 Additionally, New Mexico courts have looked to other portions of the Restatement (Third) of Torts.63

When a product supplier learns of a defect after supplying the product, the supplier must use reasonable 
prudence to protect those exposed to the risk created by the defect.64 Ordinary care is the only standard that 
is required and it is up to the fact finder to “determine what should have been done under the circumstanc-
es-product recall, warning, etc.”65

Relationship with Government Regulatory Responsibilities
There is no New Mexico law on this issue.

Who to Warn
A product supplier must warn any necessary party to avoid risk of injury it knows exists because of its product.66

 59 UJI 13-1412 NMRA; UJI 13-1402 comm. cmt. NMRA; Couch v. Astec Indus., Inc., 2002-NMCA-084, 132 N.M. 631, 53 
P.3d 398.

 60 Morales v. E.D. Etnyre & Co., 382 F. Supp. 2d 1278, 1281 (D.N.M. 2005); Bustos v. Hyundai Motor Co., 2010-NMCA-
090, ¶14, 149 N.M. 1, 243 P.3d 440.

 61 Morales, 382 F.Supp. 2d at 1282.
 62 See Spectron Dev. Lab. v. American Hollow Boring Co., 1997-NMCA-025, ¶13, 123 N.M. 170, 936 P.2d 852, (1997) 

(Hartz, J., stated: “The basic rule of strict products liability is summarized in Section 1 of Restatement (Third) of 
Torts: Products Liability (Tentative Draft No. 2, 1995).”); Parker v. St. Vincent Hosp., 1996-NMCA-070, 122 N.M. 39, 
919 P.2d 1104 (citing Restatement (Third) of Torts: Products Liability §1 (Tentative Draft No. 2, 1995));

 63 See, e.g., Payne v. Hall, 2006-NMSC-029, ¶14, 139 N.M. 659, 137 P.3d 599 (citing generally to the Restatement (Third) 
of Torts: Apportionment of Liability §26 (2000)); Berlangieri v. Running Elk Corp., 2003-NMSC-024, ¶¶18, 29, 134 
N.M. 341, 76 P.3d 1098 (citing generally to the Restatement (Third) of Torts: Apportionment of Liability §2 (2000)).

 64 UJI 13-1402 comm. cmt. NMRA.
 65 Id.
 66 UJI 13-1402 cmt.; Couch v. Astec Indus., Inc., 2002-NMCA-084, 132 N.M. 631, 53 P.3d 398.
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Warning Adequacy
When a product supplier learns of a defect after supplying the product, the supplier must use reasonable 
prudence to protect those exposed to the risk created by the defect.67 Ordinary care is the only standard that 
is required and it is up to the fact finder to “determine [] what should have been done under the circumstanc-
es-product recall, warning, etc.”68

Preemption
As is the case with every state, claims of failure to warn related to cigarettes “are pre-empted to the extent 
that they rely on a state-law ‘requirement or prohibition…with respect to…advertising or promotion.’”69 Fail-
ure to warn claims that require a showing that “post-1969 advertising or promotions should have included 
additional, or more clearly stated, warnings…are pre-empted.”70

How to Defend
Because New Mexico is a pure comparative law state, much of the law focuses on how to divide the respon-
sibility between parties. The duty to warn law is no different. Consequently, a plaintiff’s or third party’s role 
in the injury is important. Also, the age of a product or useful life of a product may be an important factor. 
Generally, the older a product is, the less likely the jury will accept a theory that there was a post-sale duty 
to warn. In this regard, if a person has used a product without incident for a significant length of time, juries 
tend to believe that the person had a full appreciation of the risks involved.

Aside from these suggestions, a post-sale duty to warn case should be defended in the same manner as a 
pre-sale duty to warn case. That is, the attorney should focus on the adequacy of the warning in light of the 
foreseeable use of the product.
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