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North Dakota

By Robert B. Stock

PRE-SALE DUTIES

What Is the General Scope of the Duty to Warn and Instruct in North Dakota?

Relationship between Duty to Warn and Duty of Safe Design

North Dakota law acknowledges manufacturers are “not required to point out dangers which are known 
or are obvious to the user of a machine, but he does have a duty to warn and give safety instructions” for 
non-obvious dangers. Lindenberg v. Folson, 138 N.W.2d 573, 581 (N.D. 1965). “[T]he open and obvious nature 
of danger may obviate the need to warn of danger.” Collette v. Clausen, 2003 ND 129, ¶27, 667 N.W.2d 617, 
625. However, obviousness of danger does not bar liability in strict liability claims; rather, obviousness of 
danger is only one factor in considering whether a product is unreasonably dangerous. Oanes v. Westgo, Inc., 
476 N.W.2d 248, 254 (N.D. 1991). Therefore, “even though the manufacturer may be found not to be negligent 
in the design of the product, the manufacturer may be found negligent for failure to warn if the product is 
dangerous.” Messer v. B & B Hot Oil Serv., 2015 ND 202, ¶10, 868 N.W.2d 373, 377. North Dakota courts “rec-
ognize that issues about the interrelationship of obviousness of danger and adequacy of warnings are gener-
ally factual questions […].”Oanes, 476 N.W.2d at 254.

Courts have stated that manufacturers have a duty to design a product that is safe for its intended use. 
Lindenberg, 138 N.W.2d at 582. Moreover, manufacturers must exercise reasonable care in informing users of 
“any dangerous condition and character of the machine when put to the use for which it was manufactured 
and sold, where such danger is known or which reasonably should have been known by the manufacturer in 
the exercise of ordinary care.” Id. Additionally, manufacturers or sellers are not precluded from liability if 
users make foreseeable alterations or modifications to a product. Oanes, 476 N.W.2d at 252. If a plaintiff mis-
uses a product in a way that is not foreseeable by a manufacturer or seller, then the liability of the manufac-
turer or seller is reduced by the proportionate amount of damage caused by the plaintiff’s misuse. Id.

Theories of Liability (Including Restatement)
I. Negligence

A. Definition: Negligent or careless act, conduct, or omission.

B. Test: Whether the conduct of the manufacturer or seller falls below the reasonable care stan-
dard. Oanes, 476 N.W.2d at 253.

C. Legal authority: Lindenberg, 138 N.W.2d 573.

In products liability cases, many claims of negligence are brought under the doctrine of res ipsa loqui-
tur. The concept of res ipsa loquitur, which is recognized in North Dakota, means that there is a rebuttable 
presumption that a defendant is negligent (e.g., in a products liability case) if: (l) the product was within the 
exclusive control of the defendant; (2) the accident would not normally have occurred but for the defendant’s 
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negligence; and (3) the defendant’s negligence caused the plaintiff’s injury. N.D.J.I. C-80.54 (2001). The North 
Dakota Supreme Court has explicitly upheld the application of res ipsa loquitur in a products liability case. 
See Robert v. Aircraft Investment Co., 1998 ND 62, ¶8, 575 N.W.2d 672, 675.

Older cases hold that the presumption does not arise if the plaintiff was guilty of contributory negligence 
or had assumed the risk of injury. This requirement should no longer apply because of North Dakota’s com-
parative negligence statute—adopted in 1973, but replaced by the comparative fault statute in 1987—and 
because of the North Dakota Supreme Court’s apparent abolition of the defense of assumption of risk in 
negligence cases. Wentz v. Deseth, 221 N.W.2d 101, 104 (N.D. 1974). Newer jury instructions provide that a 
defendant’s liability will be “diminished by any fault of the Plaintiff.” N.D.J.I. C-80.54 (2001). But see Haugen 
v. BioLife Plasma Services, 2006 ND 117, ¶10, 714 N.W.2d 841, 844 (holding res ipsa loquitur did not apply 
because plaintiff presented specific evidence of negligence; the court noted that a lack of plaintiff’s contribu-
tion is still an element of res ipsa loquitur, but the defendant here had not alleged the plaintiff’s contributory 
negligence). Assumption of risk is now, however, an explicit form of comparative fault. N.D. Cent. Code 
§32-03.2-01.

II. Strict Liability in Tort

A. Definition: Product is both defective and is unreasonably dangerous.

B. Test: Whether a product is defective and unreasonably dangerous. Oanes, 476 N.W.2d at 253.

C. Legal authority

1. Common Law Basis

The North Dakota Supreme Court has adopted the Restatement (Second) of Torts section 402A version of 
strict liability in tort. Johnson v. Am. Motors Corp., 225 N.W.2d 57, 66 (N.D. 1974). The product must be both 
defective and unreasonably dangerous before strict liability applies. Wilson v. Gen. Motors Corp., 311 N.W.2d 
10, 15 (N.D. 1981). What constitutes a defect has generally not been set forth in any general definition, so its 
definition is typically construed on a case-by-case basis.

The standard jury instruction defining “defective” and “unreasonably dangerous” states:
A product is “defective” if it had a defect or defective condition when it was sold that made it unrea-
sonably dangerous. A product is “unreasonably dangerous” if it is dangerous to an extent beyond that 
which would be contemplated by the ordinary and prudent buyer, consumer, or user in that commu-
nity, considering the product’s characteristics, propensities, risks, dangers, and uses, together with any 
actual knowledge, training, or experience possessed by the buyer, user, or consumer.

N.D.J.I. C-21.01 (2007).

The defect or defective condition must also render the product unreasonably dangerous before the doc-
trine applies. Kaufman v. Meditec, Inc., 353 N.W.2d 297, 300 (N.D. 1984); Wilson, 311 N.W.2d at 15.

2. Statutory Basis

The North Dakota Products Liability Act, passed in 1979 and substantively re-enacted in 1993, defined 
the term “unreasonably dangerous” as follows:

[T]he product is dangerous to an extent beyond which would be contemplated by the ordinary and pru-
dent buyer, consumer, or user of that product in that community considering the product’s characteris-
tics, propensities, risks, dangers, and uses, together with any actual knowledge, training, or experience 
possessed by that particular buyer, user, or consumer.
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N.D. Cent. Code §28-01.3-01(4). This definition was maintained in the 1993 legislation and is current 
through 2018.

III. Negligence and Strict Liability Plead in the Alternative

The North Dakota Supreme Court has held, often with strong dissenting criticism, that products liabil-
ity cases can be submitted to a jury on different theories and a defendant can be found liable to a plaintiff 
under two or more theories. Butz v. Werner, 438 N.W.2d 509, 513 (N.D. 1989); Hoerr v. Northfield Foundry & 
Mach. Co., 376 N.W.2d 323, 327 (N.D. 1985); Herman v. Gen. Irrigation Co., 247 N.W.2d 472, 479 (N.D. 1976); 
Parke-Davis & Co. v. Stromsodt, 411 F.2d 1390, 1393 (8th Cir. 1969). However, these decisions all involved pre-
tort reform cases, and it remains to be seen whether the North Dakota Supreme Court will continue to allow 
this practice.

Failure to warn cases have been submitted on both strict liability and negligence theories, and recover-
ies have been allowed on either or both theories. Morrison v. Grand Forks Hous. Auth., 436 N.W.2d 221, 224 
(N.D. 1989) (citing Mauch v. Mfrs. Sales & Serv., Inc., 345 N.W.2d 338, 345 (N.D. 1984)). To further compli-
cate matters, the North Dakota Supreme Court—in two pre-tort reform cases—allowed the plaintiff to pick 
whichever result was most beneficial, where juries allocated different percentages under different theories. 
Hoerr, 376 N.W.2d at 328. There have also been cases where a defendant was held strictly liable, but not neg-
ligent, or vice versa. Randall v. Warnaco, Inc., 677 F.2d 1226, 1230 (8th Cir. 1982); Witthauer v. Burkhart 
Roentgen, Inc., 467 NW 2d. 439, 443 (N.D. 1991); Andersen v. Teamsters Local 116 Bldg. Club, Inc., 347 N.W.2d 
309, 310 (N.D. 1984).

The 1987 tort reform legislation that was re-enacted in 1993 gives the term “fault” a very broad definition 
and the fact-finder is essentially directed to make one allocation of fault on a percentage basis, encompassing 
all of the usual products liability theories and defenses. N.D. Cent. Code §32-03.2-01. The arguable intent of 
this legislation was to eliminate the confusion caused by the optional procedures allowed in Hoerr, Butz, and 
Oanes. Justices Levine and Meschke both advocated merging strict liability and negligence theories in prod-
ucts liability cases on the failure-to-warn issue to simplify the law for juries to follow. See Oanes, 476 N.W.2d 
at 255 (Meschke, J., dissenting); Butz, 438 N.W.2d at 521 (Levine, J., dissenting).

IV. Breach of Warranty

A. Definition: Express or implied—product in an unmerchantable condition, unfit for an intended 
purpose, unfit for a particular purpose.

B. Test: What constitutes a breach is probably quite similar to what invokes a finding of negligence 
or strict liability in tort, except that warranty theory is premised on concepts of contract and 
commercial law in addition to those of tort law. See U.C.C. art. 2.

C. Legal Authority

The U.C.C. preempts tort law in commercial loss situations where there are no personal injuries and 
the claimed damages constitute economic loss. Coop. Power Ass’n v. Westinghouse Elec. Corp., 493 N.W.2d 
661, 666 (N.D. 1992). See generally Richard A. Lord, Some Thoughts About Warranty Law: Express & Implied 
Warranties, 56 N.D. L. Rev. 509 (1980). In 1999, the North Dakota Supreme Court extended the economic 
loss doctrine to include consumer purchasers. Clarys v. Ford Motor Co., 1999 ND 72, ¶20, 592 N.W.2d 573, 
579. Economic loss arising from a defective product may be recovered in an action for breach of warranty or 
contract, but not tort. Leno v. K & L Homes, Inc., 2011 ND 171, ¶17, 803 N.W.2d 543, 550 (citing Steiner v. Ford 
Motor Co., 2000 ND 31, ¶7, 606 N.W.2d 881).

1. Express Warranty: N.D. Cent. Code §41-02-30.
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2. Implied Warranty:

a. Of merchantability. N.D. Cent. Code §41-02-31. See generally Lang v. Gen. Motors Corp., 
136 N.W.2d 805 (N.D. 1965).

b. Of fitness for a particular purpose. N.D. Cent. Code §41-02-32.

V. Misrepresentation: Intentional, Negligent, or Innocent

A. Definition: Untrue statements, whether intentionally (fraud or deceit), negligently, or inno-
cently made.

B. Test: There is little difference between a breach of an express warranty and an innocent or neg-
ligent misrepresentation. A tort action for fraud or deceit requires a showing of proof of actual 
damages proximately caused by the alleged misrepresentation or nondisclosure. Ziegelmann v. 
DiamlerChrysler Corp., 2002 ND 134, ¶7, 649 N.W.2d 556, 559; Schneider v. Schaaf, 1999 ND 235, 
¶16, 603 N.W.2d 869, 874. Comparative fault statutes can be applied in fraud actions. WFND, 
L.L.C. v. Fargo Marc, L.L.C., 2007 ND 67, ¶¶32–33, 730 N.W.2d 841, 854.

C. Legal Authority

1. Intentional: Deceit with intent to defraud. N.D. Cent. Code §§9-10-02, -04.

2. Negligent Misrepresentation: Restatement (Second) of Torts §552.

North Dakota recognizes a claim of relief for negligent misrepresentation between parties to a contract, 
under N.D. Cent Code section 9-03-08(2). Bourgois v. Montana-Dakota Utilities Co., 466 N.W.2d 813, 818 
(N.D. 1991). In Bourgois, although the court was not confronted with the issue of whether a tort claim could 
stand, absent a contract, for negligent misrepresentation under N.D. Cent. Code section 09-10-02(2), the 
North Dakota Supreme Court relied heavily on California’s interpretation of that state’s statutes—from the 
same source as North Dakota’s statutes—for fraud and deceit, but especially for deceit, in allowing negligent 
misrepresentation based on contract under the fraud statute. Id. Thus, it is likely North Dakota would also 
recognize a statutory claim of relief for the tort of negligent misrepresentation under the deceit statute.

3. Innocent

a. Personal injuries. Restatement (Second) of Torts §402B.

b. Property damage. Restatement (Second) of Torts §552D.

VI. Equitable Remedies

A. Definition: Includes the U.C.C. concepts of “revocation of acceptance” and “rightful rejection.”

B. Test:

1. Value of goods delivered is substantially impaired. Under this concept, plaintiffs “get their 
money back,” perhaps with interest and other damages, and the parties are “returned to their 
original positions.”

2. Plaintiff may also receive damages for the “benefit of the bargain.”

C. Legal Authority

1. Rescission. N.D. Cent. Code §9-09-02.

2. Revocation of acceptance. N.D. Cent. Code §41-02-71. This is essentially a U.C.C. rescission.

3. Rightful rejection. N.D. Cent. Code §§41-02-64, -75.

4. The provision for rescission of farm machinery sales contracts, formerly N.D. Cent. Code sec-
tion 51-07-07, was repealed in 2001.

VII. Other Statutory Remedies
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A. Definition: Typically involves the violation of a statutory standard.

B. Legal Authority

1. State

a. Fertilizer and Soil Conditioner Law, N.D. Cent. Code ch. 19-20.1-05 was repealed in 2017 
by S.L. 2017, ch. 67 §13.

b. Labeling of Hazardous Substances, N.D. Cent. Code ch. 19-21.

c. Miscellaneous provisions dealing with food, drugs, oils, and compounds. N.D. Cent. Code 
tit. 19.

2. Federal

a. Magnuson-Moss Warranty Act, 15 U.S.C. §2301.

b. Other federal legislation—drugs, hazardous substances, flammable fabrics, etc.

c. Proposed federal products liability legislation—this is typically introduced in each con-
gressional session.

3. Not Preempted

a. The Federal Boat Safety Act of 1971, 46 U.S.C. §§4301–4311, does not preempt “state com-
mon-law remedies that compensate accident victims and their families and that serve the 
Act’s more prominent objective […] of promoting boating safety.” Sprietsma v. Mercury 
Marine, 537 U.S. 51, 70 (2003) (addressing the failure to have a propeller guard on a boat 
in Illinois).

b. The Federal Insecticide, Fungicide, and Rodenticide Act of 1972 (FIFRA), 7 U.S.C. §136, as 
amended, does not preempt claims for defective design, defective manufacture, negligent 
testing, and breach of express warranty of herbicides. Bates v. Dow Agrosciences L.L.C., 
544 U.S. 431, 447 (2005). Claims for fraud and failure to warn also may not be pre-empted 
if the “common-law duties are equivalent to FIFRA’s requirements that a pesticide label 
not contain ‘false or misleading’ statements or inadequate instructions or warnings.” 
Id. (emphasis added) (citations omitted). The states are not precluded from providing a 
remedy to people “injured as a result of a manufacturer’s violation of FIFRA’s labelling 
requirements….” Id. at 448.

c. The Federal Medical Devices Amendments Act of 1976 (MDA), specifically 21 U.S.C. sec-
tion 360k:

(1) does not preempt state or local requirements that are equal to, or substantially 
identical to, requirements imposed under federal law; (2) state law defective design 
claims [are] not preempted despite federal approval based on substantial equiva-
lency; (3) claims [are] not preempted to extent that they allege[] that [a] manufac-
turer negligently failed to comply with duties equal to, or substantially identical to, 
federal requirements; and (4) claims based on allegedly defective labeling and mar-
keting [are] not preempted.

Medtronic, Inc. v. Lohr, 518 U.S. 470 (1996) (syllabus).

d. The Federal Cigarette Labeling and Advertising Act, 15 U.S.C. §§1331–1341, as amended 
by the Public Health Cigarette Smoking Act of 1969, “does not… pre-empt… claims that 
rely solely on [a cigarette manufacturer]’s testing or research practices or other actions 
unrelated to advertising or promotion.” Cipollone v. Liggett Group, Inc., 505 U.S. 504, 
524–525 (1992).
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e. Tort remedies for vaccine-related injuries are not preempted by National Childhood Vac-
cine Injury Act of 1986, 42 U.S.C. §§300aa-1 to -34. Patten v. Lederle Laboratories, 655 
F.Supp. 745, 749 (D. Utah 1987).

VIII. Potential Actions: Market Share and Alternative Liability

The North Dakota Supreme Court considered these claims, but refused to decide whether they were valid 
in North Dakota. Black v. ABEX Corp., 1999 ND 236, ¶25, 603 N.W.2d 182, 189. Instead, the court found that 
assuming they were valid claims, summary judgment was appropriate.

Who Has a Duty to Warn—Component Part Supplier, 
Manufacturer, Distributor, Retailer, Employer
The terms “manufacturer” and “seller” are used frequently in North Dakota products liability litigation. 
See generally Crowston v. Goodyear Tire & Rubber Co., 521 N.W.2d 401 (N.D. 1994); Witthauer, 467 N.W.2d 
439; Oanes, 476 N.W.2d 248; Butz, 438 N.W.2d 509; Johnson, 225 N.W.2d 57; Lindenberg, 138 N.W.2d 573. A 
manufacturer is defined as “a person or entity who designs, assembles, fabricates, produces, constructs, or 
otherwise prepares a product or a component part of a product prior to the sale of the product to a user or 
consumer. The term includes any seller of a product who is owned in whole or significant part by the manu-
facturer or who owns, in whole or significant part, the manufacturer.” N.D. Cent. Code §28-01.3-01(1).

A seller who did not manufacture the product will not be liable for any defects if the correct identity of 
the manufacturer is certified to the court and the plaintiff is unable to show the nonmanufacturing seller 
exercised some significant control over the design or manufacture of the product or provided instructions or 
warning to the manufacturer relative to the alleged defect, had actual knowledge of the defect, or created the 
defect in the product. N.D. Cent. Code §28-01.3-04.

The North Dakota Supreme Court has refused to adopt the “apparent manufacturer” doctrine under 
which “one engaged in the business of selling or otherwise distributing products who sells or distributes as 
its own a product manufactured by another is subject to the same liability as though the seller or distributor 
were the product’s manufacturer.” Bornsen v. Pragotrade, LLC, 2011 ND 183, ¶¶12, 17, 804 N.W.2d 55. The 
Court held the doctrine was inconsistent with N.D. Cent. Code §28-01.3-04 and the state legislature’s intent 
to restrict the availability of a products liability actions. Id at ¶17.

Were the Warnings or Instructions Adequate?

Factors to Consider
• Whether the warnings accompanying a product are adequate so that the product is not unreason-

ably dangerous to the ordinary user. Oanes, 476 N.W.2d at 253 (discussing strict liability claims).

• Whether the conduct of the manufacturer or seller falls above or below the standard of reasonable 
care. Morrison, 436 N.W.2d at 224 (discussing negligence claims).

• Obviousness of danger. Olson v. A.W. Chesterton Co., 256 N.W.2d 530, 537.

• The experience level of an individual using a product. Lindenberg, 138 N.W.2d at 581.

• Forseeability of misuse. Johnson, 225 N.W.2d at 65.

• Whether a product was mass produced and widely distributed. Crowston, 521 N.W.2d at 408–09.
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Location of Warning (On Product or In Instructions)

This issue has not been addressed in North Dakota.

Content of Message—Conspicuousness

This issue has not been addressed in North Dakota.

Obvious Hazards

See discussion supra (considering obviousness of the danger in response to the question, “What is the general 
scope of the duty to warn and instruct in this state?”).

Reasonably Foreseeable Misuse

See discussion supra (discussing reasonably foreseeable misuse in response to the question, “What is the gen-
eral scope of the duty to warn and instruct in this state?”).

Foreign Language or Use of Pictorials

This issue has not been addressed in North Dakota.

Effect of Promotion

In 1965, the North Dakota Supreme Court removed the privity requirement between the manufacturer and 
the buyer for products liability claims when the manufacturer had conducted an advertising campaign. The 
court stated:

[W]hen a manufacturer puts a new… product into the stream of trade and promotes its sale to the 
public, an implied warranty that it is reasonably fit and suitable for use, as such, accompanies such 
new vehicle into the hands of the ultimate buyer. Absence of privity between the manufacturer and the 
buyer is immaterial.

Lang v. Gen. Motors Corp., 136 N.W.2d 805 (N.D. 1965).

Overwarning

This issue has not been addressed in North Dakota.

Whom Do You Have to Warn?
See discussion supra (answering the question, “What is the general scope of the duty to warn and instruct in 
this state?”). North Dakota has not addressed the issue of whether a duty to warn is owed to the following: 
bystanders, allergic persons, sophisticated users, bulk suppliers, learned intermediaries.

Law Regarding Drugs and Devices
In Ziegelmann, the North Dakota Supreme Court considered whether a cognizable claim had been stated 
when the plaintiff had not alleged any injury. 2002 ND 134, 649 N.W.2d 556. Ziegelman, the plaintiff, 
asserted that Daimler Chrysler, the defendant, had manufactured automatic transmission vehicles from 
1991 to 2000 without a park-brake interlock device. Id. ¶2, 649 N.W.2d at 558. While Ziegelman claimed that 
Daimler Chrysler failed to disclose and fraudulently concealed this fact, Ziegelman did not allege that his 
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vehicle’s transmission had malfunctioned. Id. ¶2-3. Rather, Ziegelman merely asserted a lack of the specified 
device posed an unreasonable danger to foreseeable users, passengers, and the general public. Id. ¶3, 649 
N.W.2d at 558–59. The trial court granted the defendant’s motion to dismiss for failure to state a claim upon 
which relief could be granted, and the plaintiff appealed. Id. ¶4, 649 N.W.2d at 559.

On appeal, the North Dakota Supreme Court considered the persuasive reasoning of a fifth circuit case, 
Rivera v. Wyeth-Ayerst Laboratories, 283 F.3d 314 (5th Cir. 2002). Id. ¶12, 649 N.W.2d at 563. In Rivera, the 
court dismissed the plaintiff’s cause of action against a drug manufacturer because the plaintiff alleged no 
injury from the drug; the plaintiff only sought economic damages—under the Texas Deceptive Trade Prac-
tices Act, and implied warranty and unjust enrichment theories—after the drug manufacturer voluntarily 
withdrew the drug from the market upon learning several users had suffered from liver failure. Id. (discuss-
ing Rivera). Relying on Rivera, among other cases, the North Dakota Supreme Court held “that Ziegelmann’s 
claim of injury is simply too speculative to constitute a legally cognizable tort injury.” Id. ¶16, 649 N.W.2d 
at 565. Thus, in North Dakota, plaintiffs cannot state a products liability cause of action regarding drugs or 
devices unless the plaintiffs suffer an actual injury as a result of the drug or device—even when a manufac-
turer or seller has failed to provide a warning that a vehicle is lacking a certain device.

Is It Always Necessary to Warn?
See discussion supra (pertaining to obviousness of the danger in response to the question, “What is the gen-
eral scope of the duty to warn and instruct in this state?”).

Is There a Heeding Presumption in North Dakota?
After considering Section 402A, comment j, of the Restatement (Second) of Torts, along with case law from 
various jurisdictions, the North Dakota Supreme Court adopted a heeding presumption. Jacobs, 459 N.W.2d 
at 387 (stating “it may presumed that an adequate warning, if given, would be read and heeded; and a prod-
uct bearing such a warning, which is safe for use if it is followed, is not in defective condition, nor is it unrea-
sonably dangerous.”); Butz, 438 N.W.2d at 517. In Butz, the court noted:

If the seller is entitled to a presumption that an adequate warning will be read and heeded, the plain-
tiff should be entitled to the converse presumption when no warning, or an inadequate warning, is 
given…. [T]he presumption works in favor of the manufacturer or seller when an adequate warning is 
present, but in favor of the plaintiff user when no warning is given.

Id.

“The Butz presumption applies only to strict liability failure to warn claims, not to negligent failure to 
warn claims.” Jacobs, 459 N.W.2d at 384.

What Defenses Are Available to those within the Chain of Distribution?
I. Evidentiary Considerations

A. Compliance with Governmental and Industry Standards

Compliance with applicable governmental and industry standards in existence at the time the product 
was developed creates a rebuttable presumption that a product is free of defects for accidents post-dating 
August 1, 1995. N.D. Cent. Code §28-01.3-09. The governmental standards presumption was deleted in 1993 
and reenacted in 1995. Violations of the public and private standards, codes, and regulations are admissible, 
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subject to the discretion of the trial court. A violation of a statute is not negligence per se, nor does a viola-
tion create a presumption of negligence, but, instead, it is only evidence of negligence. Haider v. Finken, 239 
N.W.2d 508, 516 (N.D. 1976).

B. State of the art

The North Dakota Supreme Court has held that evidence of compliance with “state of the art” by a defen-
dant manufacturer is not relevant in a products liability case tried on the strict liability theory, but it may 
be relevant if a negligence claim is also involved. Olson, 256 N.W.2d at 540. See Spieker v. Westgo, Inc., 479 
N.W.2d 837, 843–44 (N.D. 1992). This traditionally created a dilemma for practitioners because a plaintiff can 
pursue a failure to warn allegation against a product manufacturer or other defendant under either a strict 
liability theory or a negligence theory. Randall, 677 F.2d at 1230; Andersen, 347 N.W.2d at 311; Olson, 256 
N.W.2d at 535. Under the 1995 statute relating to industry standards, N.D. Cent. Code §28-01.3-09, a manu-
facturer can now bring in compliance with “state of the art” as evidence.

C. General Custom or Usage of Trade

General custom or usage is admissible, from either standpoint, on the issue of negligence, but not for the 
purposes of establishing a set standard of conduct. Bessette v. Enderlin Sch. Dist. No. 22, 310 N.W.2d 759, 761 
(N.D. 1981).

D. Use of Similar Occurrences or Simulations

Such evidence is probably admissible, subject to the discretion of the trial court. Schmidt v. Plains Elec., 
Inc., 281 N.W.2d 794, 800 (N.D. 1974). However, the accidents or occurrences have to be sufficiently similar 
before testimony about them will be admitted. Moran v. Vermeer Mfg. Co., 742 F.2d 456, 458 (8th Cir. 1984).

E. Lack of Similar Occurrences or Simulations—Used by a Defendant

This issue was raised, but not decided, in Bessette. 310 N.W.2d at 763. The lack of problems with a prod-
uct over an extended period may raise an inference that no defect was present when it was originally sold. Air 
Heaters, Inc. v. Johnson Elec., Inc., 258 N.W.2d 649, 655 (N.D. 1977). However, this is a rebuttable inference 
which can be overcome by proof of a latent defect existing at the time of sale or installation which later is dis-
closed. Id. The jury’s primary focus should be on the condition of the product at the time it was initially sold. 
Spieker, 479 N.W.2d at 845 (N.D. 1992).

F. Results in Other Lawsuits—Res Judicata and Collateral Estoppel Concepts

In 2005, the North Dakota Supreme Court held that res judicata and collateral estoppel barred a case 
alleging negligence and failure to comply with discovery requests in an earlier case. The case was brought by 
the same plaintiff and plaintiff’s attorney against the defendant and the defendant’s attorneys from the ear-
lier products liability case where the plaintiff had alleged and unsuccessfully litigated the same facts (defec-
tive tools, injuries, and failure to comply with discovery). Simpson v. Chicago Pneumatic Tool Co., 2005 ND 
55, ¶¶11–13, 693 N.W.2d 612, 617.

G. Expert Witness Testimony

The North Dakota Supreme Court has declined to adopt the federal test for admissibility of expert wit-
ness testimony outlined in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and Kumho 
Tire Co. v. Carmichael, 526 U.S. 137 (1999), and as affirmed and codified by the 2000 amendment to Federal 
Rule of Evidence 702. State v. Hernandez, 2005 ND 214, ¶6, 707 N.W.2d 449, 453. The North Dakota Supreme 
Court reaffirmed that N.D. R. Evid. 702, which is based on the pre-Daubert, Kumho, and 2000 amended ver-
sion of Fed. R. Evid. 702, is the test of admissibility. Id. ¶7, 707 N.W.2d at 453.
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The court reiterated that N.D. R. Evid. 702:
envisions generous allowance of the use of expert testimony if the witness is shown to have some 
degree of expertise in the field in which the witness is to testify. An expert need not be a specialist in a 
highly particularized field if the expert’s knowledge, training, education, and experience will assist the 
trier of fact. A trial court has broad discretion to determine whether a witness is qualified as an expert 
and whether the witness’s testimony will assist the trier of fact.

Id. ¶8 (citations omitted). Experts must at least have knowledge of their field gained through reading, prac-
tice, or preferably both. Anderson v. A.P.I. Co. of Minn., 1997 ND 6, ¶9, 559 N.W.2d 204, 206. However, to 
qualify as an expert witness, one need not be licensed in the particular field about which the testimony will 
be given. See Kluck v. Kluck, 1997 ND 41, ¶9, 561 N.W.2d 263, 266. Qualified expert testimony cannot include 
speculation or unsubstantiated theories as to causation, relying upon inferences that do not have sufficient 
foundation in the record. Weisgram, 169 F.3d at 519–20. Reasonable factual basis for expert opinions must 
exist, or the testimony is unreliable and should be excluded. Id.

N.D. R. Evid. 702 was amended, effective March 1, 2014, in response to the December 1, 2011, revision 
of the Federal Rules of Evidence. The language and organization of the rule were changed to make the rule 
more easily understood and to make style and terminology consistent throughout the rules. There is no 
intent to change any result in any ruling on evidence admissibility.

II. Defenses

A. Comparative Fault

All of the various forms of plaintiff misconduct are now merged into one statutory category.
1. Generally

The North Dakota Supreme Court had previously decided that comparative fault in its pure form applies 
as a defense in a strict liability tort case. Day v. Gen. Motors Corp., 345 N.W.2d 349, 357 (N.D. 1984). See gen-
erally William A. Vainisi, Merging Comparative Fault with Strict Liability Actions in North Dakota: In Search 
of a New Day, 61 N.D. L. Rev. 7 (1985). Pure comparative fault for products liability cases was first adopted by 
the legislature in 1987, but then eliminated in 1993. N.D. Cent. Code §32-03.2-03 (repealed 1993).

The current comparative fault provision, N.D. Cent. Code §32-03.2-02, survived a substantive due pro-
cess constitutional challenge in Haff v. Hettich. 1999 ND 94, 593 N.W.2d 383. In upholding the provision, the 
Haff court articulated that section 32.03.2-02 bears a rational relationship to the desired result of apportion-
ing liability and damages among those persons responsible for another person’s injuries and is not arbitrary, 
unreasonable or discriminatory. Id. ¶29, 593 N.W.2d at 390.

2. The State of the Law: Modified Comparative Fault

a. Definitions and Procedural Requirements

North Dakota law allocates responsibility for causing harm to those who are at fault. N.D. Cent. Code 
§32-03.2-02. The code defines fault broadly as including negligence, recklessness, strict liability, breach of 
warranty, assumption of risk, misuse of product, failure to exercise reasonable care, and failure to mitigate 
damages. N.D. Cent. Code §32-03.2-01. To establish liability, the plaintiff must also prove that the defendant’s 
fault was a proximate cause of the claimed damages.

In its verdict, the factfinder must determine whether the defendants are at fault on each count of negli-
gence, strict liability, or breach of warranty. If the defendants are liable on one or more counts, the factfinder 
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then indicates, by percentage, the degree to which each party is at fault and whether those not named as par-
ties, such as employers and settled-out entities, are at fault. See generally Haff, 1999 ND 94, 593 N.W.2d 383.

The factfinder considers viable tort defenses presented by manufacturers and other defendants in assessing 
fault. The 1987 tort reform legislation presumably controls which defenses apply and overrules earlier case 
law to the contrary.

b. Recovery

A plaintiff will recover only if both of the following occur:
• the plaintiff’s share of the fault is less than 50 percent

• the defendants’ combined share of the fault exceeds that of the plaintiff

A plaintiff will not recover if either of the following occurs:
• the plaintiff’s share of the fault is 50 percent or greater

• the plaintiff’s share of the fault exceeds the defendants’ combined share of the fault

c. Several v. Joint Liability

A defendant’s liability is generally several only, which means that that defendant pays only the percent-
age of fault for damages assessed against that defendant.

The statute provides limited circumstances for holding a defendant jointly liable for damages assessed 
against other defendants if those defendants:

• acted in concert,

• aided or encouraged the act, or,

• ratified or adopted the act for their benefit

“A negligent tortfeasor’s conduct is compared with an intentional tortfeasor’s conduct, and absent “in 
concert” action, liability is several, not joint, with each tortfeasor liable only for the amount of fault allocated 
to that tortfeasor.” Hansen v. Scott, 2002 ND 101, ¶13, 645 N.W.2d 223, 229.

N.D. Cent. Code §32-03.2-02. It is unclear whether a defendant could be held jointly liable for the fault of a 
non-party (e.g., the plaintiff’s employer, or a settled-out person or entity) if any of the three exceptions cited 
above occurred.

Partial releases—also called Bartels-releases, see generally Bartels v. City of Williston, 276 N.W.2d 113 
(N.D. 1979)—used to memorialize settlements typically contain language providing that the percentage fault 
allocated to the settling entity be automatically subtracted from the plaintiff’s potential recovery.

B. Assumption of Risk

“Assumption of the risk is no longer an affirmative defense in North Dakota,” but it is now clearly 
included within the definition of comparative fault. Iglehart v. Iglehart, 2003 ND 154, ¶17, 670 N.W.2d 343, 
349 (citing Wentz, 221 N.W.2d at 104–05). The principal elements are (1) knowledge of the danger, (2) volun-
tary and unreasonable exposure to it, and (3) a proximate cause relationship to the injury. Olson, 256 N.W.2d 
at 538. Assumption of risk has clearly been applicable in products liability cases based on a strict liability 
theory, and also in warranty or misrepresentation cases. See id. at 541. As included in comparative fault, 
assumption of risk is now applicable in negligence cases. See Iglehart, ¶17, 670 N.W.2d at 349–50.

C. Misuse of the Product

The defense clearly applies where the plaintiff misuses a product in an unforeseeable manner or in 
a fashion the seller cannot be expected to anticipate and where misuse is also the proximate cause of the 
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damages. Some commentators suggest that unforeseeable misuse should be deemed a complete defense, and 
that foreseeable misuse should be allocated by the factfinder as a form of comparative fault, thus serving 
to reduce the plaintiff’s recovery. This argument has not yet been presented to the North Dakota Supreme 
Court. Misuse of the product, like assumption of risk, has traditionally been a defense in strict liability cases, 
and probably also in a breach of warranty or misrepresentation cases. See Mauch, 345 N.W.2d at 346; Olson, 
256 N.W.2d at 534. Misuse of the product is now considered a form of comparative fault under North Dako-
ta’s 1987 statute. N.D. Cent. Code §32-03.2-02.

While the North Dakota Supreme Court has not squarly addressed foreseeable misuse, the Federal Dis-
trict Court, relying on the State Supreme Court’s decision in Oanes v. Westgo predicted the North Dakota 
Supreme Court would apply the same analysis to N.D.C.C. §28-01.3-03 and ultimately held that “a manufac-
turer has a duty to protect consumers against the foreseeable misuse of its products.” Haugen v. Heitkamp 
Const., Inc., No. 3:04-CV-0146, 2006 WL 3544347, at *6 (D.N.D. Nov. 3, 2006).

D. Alteration or Modification of the Product

This statutory concept, by its literal terms and also according to the legislative history, appears to be a 
complete defense, entitling the defendant to dismissal. Former section 28-01.1-04, now renumbered as sec-
tion 28-01.3-03, provides:

No manufacturer or seller of a product may be held liable for any injury, death, or damage to property 
sustained as a result of an alleged defect, failure to warn and protect, or failure to properly instruct in 
the use or misuse of that product, where a substantial contributing cause of the injury, death, or dam-
age to property was an alteration or modification of the product, which occurred subsequent to the 
sale by the manufacturer seller to the initial user or consumer, and which changed the purpose, use, 
function, design, or intended use or manner of use of the product from that for which the product was 
originally designed, tested, or intended.

Several court decisions, some conflicting, have neutralized the use of this defense, and the statute itself 
may have to be amended to have any effect. In Oanes, 476 N.W.2d at 248, the North Dakota Supreme Court 
determined that the jury should not have been instructed on the defense, even where the alteration was 
intentionally made. In concluding that the statute did not preclude liability for foreseeable alterations or 
modifications of the product, the North Dakota Supreme Court relied on Witthauer, 467 N.W.2d at 439. In 
Witthauer, the court upheld the trial court’s refusal to give the defendant manufacturer an instruction on the 
defense and held that it “does not preclude a seller’s liability when it is premised on the negligent failure to 
provide adequate warnings of the dangerous consequences resulting from a foreseeable alteration or modi-
fication of a product.” This language suggests that only an unforeseeable alteration or modification triggers 
the application of the defense. The alteration in Witthauer was clearly accidental, and the legislative history 
suggests that the legislature intended the defense to apply only where there was a finding of an intentional 
alteration or modification, whether the resulting injury was foreseeable or not.

In contrast to Oanes and Witthauer, Justice Conmy, who was a member of the Judiciary Committee when 
the statute was drafted, held the defense fully applicable, in an unpublished decision, despite the fact that 
the jury found the defendant manufacturer strictly liable. Johnson v. John Deere Co., No. A4-87-217 (D.N.D. 
April 28, 1990). This decision was upheld by the Eighth Circuit in Johnson v. John Deere Co., 935 F.2d 151 (8th 
Cir. 1991), which distinguished Witthauer because the Johnson jury found that the alteration involved was 
not foreseeable. The Eighth Circuit also dismissed the plaintiff’s constitutional challenge to the statute based 
upon both equal protection and vagueness grounds.
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From a plaintiff’s perspective, an argument could be made that a court should impose a judicial gloss 
on the statute to turn it into a form of comparative fault to be decided on a percentage basis by the fact 
finder. The legislature, however, made no reference to the alteration statute when it adopted the compar-
ative fault statute in 1987, and it presumably remains a complete defense, even if restricted to quite lim-
ited circumstances.

E. Compliance with Governmental and Industry Standards

The 1995 amendment to chapter 28-01.3 reenacted the rebuttable presumption that a product is free of 
defects if the product was made in conformity with any applicable government standards for that industry at 
the time the product was developed. This statute also expands the presumption to include “applicable indus-
try standards” if no governmental standards apply. N.D.C.C. §28-01.3-09.

F. Notice Provisions

N.D. Cent. Code section 4-35-21.3 formerly applied in pesticide cases; however, it was repealed by S.L. 
2017, ch 61 (S.B. 2026), §13, eff. July 1, 2017.

G. Disclaimers and Limited Warranties

Disclaimers and limited warranties are viable, but will be enforced only when a claim involves charges of 
property damage or economic loss, particularly those between merchants.

H. Statutes of Repose

Statute of Repose: This eliminates a claim before a cause of action even accrues, i.e. the date of injury.

In 1995, the legislature reenacted a statute of repose which bars recovery of damages in a products lia-
bility action unless the injury, death, or property damage occurred within ten years of the date of initial pur-
chase for use or consumption, or within eleven years of the date of manufacture of the product. N.D. Cent. 
Code §28-01.3-08. The prior, though similarly worded, statute of repose was declared unconstitutional by the 
North Dakota Supreme Court in Hanson v. Williams County, 389 N.W.2d 319 (N.D. 1986). The court similarly 
declared the 1995 statute unconstitutional in Dickie v. Farmers Union Oil Co. of LaMoure, 2000 ND 11, 611 
N.W.2d 168. The court reasoned: (1) that the statute would nullify some causes of action for injuries caused 
by defective products before the injuries even occurred, and; (2) the legislature had failed to show how a bar 
to actions after ten years from the date of the initial purchase or eleven years from the date of manufacture 
was inequitable for manufacturers or suppliers. As of June 2018, N.D. Cent. Code §28-01.3-08 has not been 
amended and remains of dubious constitutional validity following the Dickie decision.

N.D. Cent. Code section 28-01-44 is a separate statute of repose which bars recovery of damages in a 
claim involving improvements to real estate. In Blikre v. ACandS, Inc., 1999 ND 96, 593 N.W.2d 775, the 
court held that N.D. Cent. Code section 28-01-44 provides a ten-year limitation upon claims arising out of 
the alleged deficient or negligent installation activities of a defendant, when an action for damages is brought 
against the defendant who has allegedly supplied and installed a product as part of an improvement to real 
property. However, the court further held that the statute does not apply to the defendant for products liabil-
ity claims arising out of exposure during construction to an allegedly dangerous, defective product. Id.

I. Illegality

Illegality does not appear to be a viable defense. Plaintiffs who are injured by defective products while 
committing some illegal act (e.g., a plaintiff who is injured by a brake failure while speeding) may still have 
a claim against the manufacturer. In a North Dakota case, plaintiffs injured by defective fireworks recovered 
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against the manufacturer, despite laws forbidding the use of fireworks. Horstmeyer v. Golden Eagle Fireworks, 
534 N.W.2d 835, 838 (N.D. 1995).

III. Special Legal Relief for Aircraft Manufacturers

In 1995, the North Dakota Legislature enacted two laws to provide legal relief for light aircraft manufac-
turers. The legislature intended to increase economic development, rather than to protect an already exist-
ing industry.

The first law provides a defense for aircraft manufacturers if the manufacturer has met governmental 
standards and the plane is state of the art at the time of manufacture. N.D. Cent. Code §28-01.4-03. The law 
also includes a ten year statute of repose. N.D. Cent. Code §28-01.4-04(2).

The second law provides that sales of aircraft, sales of aircraft components, and aircraft maintenance are 
to be governed by an aftermarket risk contract signed at the time of purchase. The aftermarket risk contract 
must hold harmless all aviation manufacturers that manufactured, modified, altered, or repaired an aircraft 
or component assembled or first sold in North Dakota. The aircraft manufacturer may, alternatively, offer 
to provide a fully paid aftermarket products liability insurance policy, based on choice of North Dakota law, 
which covers exposure to tort liability within the United States. N.D. Cent. Code §26.1-48-02.

These laws are intended to force manufacturers and buyers to address the risk of injury through contract 
law, rather than tort law, by requiring buyers and manufacturers to sign agreements stating how much liabil-
ity risk each party will bear. For a general discussion, see Andrew C. Milton, Contracts v. Torts: North Dako-
ta’s Aftermarket Risk Contracts & Aftermarket Risk Insurance, Products Liability, and the General Aviation 
Industry, 72 N.D. L. Rev. 663 (1996).

Is an Expert Required on Warning Issues?
Expert testimony is not required on warning issues. In North Dakota, the test for admissibility of expert 
witness testimony is North Dakota Rule of Evidence 702, which provides, “If scientific, technical, or other 
specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, 
a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto 
in the form of an opinion or otherwise.” N.D. R. Evid. 702. See also discussion supra (addressing expert 
witness testimony in response to the question, “What defenses are available to those within the chain 
of distribution?”).

Has the Duty to Warn Been Preempted With Respect 
to Any Product in North Dakota?
No.

POST-SALE DUTIES

General Duty, Including Restatement
The North Dakota Supreme Court held that negligence principles may create a duty for manufacturers to 
warn foreseeable users about dangers associated with the product that were discovered after the product was 
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manufactured and sold. Crowston, 521 N.W.2d at 404. The Court also ruled that the existence of such a duty 
is a question of law for the trial judge to decide. Stanley v. Turtle Mountain Gas & Oil, Inc., 1997 ND 169, ¶8, 
567 N.W.2d 345, 348. The Court noted that manufacturers are better risk bearers than retailers in establish-
ing such a duty because of the manufacturers’ greater ability to control the product’s characteristics and to 
bear the burden of allocating costs. Id. Manufacturers do not, however, have a duty to warn every consumer 
in the event that manufacturers’ products are “mass produced and widely distributed in the marketplace.” 
Crowston, 521 N.W.2d at 408.

The legislature enacted an eleven year statute of repose for products liability actions, but the time period 
was extended indefinitely if the product was recalled by the manufacturer or seller or if the manufacturer 
made no effort to warn users of the defect. N.D. Cent. Code §28-01.3-08(3). Nonetheless, this statute was 
declared unconstitutional on equal protection grounds in Dickie, 2000 ND 111, 611 N.W.2d 168. Plaintiffs 
injured by recalled products will likely still have a cause of action against the manufacturer, notwithstanding 
Dickie. Regardless of the status of the statute, manufacturers probably cannot cut off their future liability 
simply by recalling defective products.

Relationship with Government Regulatory Responsibilities
This issue has not been addressed in North Dakota.

Whom to Warn
See discussion supra (answering the question, “What is the general scope of the duty to warn and instruct in 
this state?”). North Dakota has not separately addressed the issue with a post-sale duty to warn.

Warning Adequacy
As noted above, the North Dakota Supreme Court held that negligence principles create a duty for manu-
facturers to warn foreseeable users about dangers associated with the product that were discovered after the 
product was manufactured and sold. Crowston, 521 N.W.2d at 404. Still, manufacturers are not under a duty 
to warn every consumer if that manufacturers’ products are “mass produced and widely distributed in the 
marketplace.” Id. at 408. When manufacturers become aware of dangers post-sale, they “can satisfy that duty 
[to warn] by taking reasonable steps to warn foreseeable users about the dangers associated with their prod-
uct.” Id. at 409. Eight factors are considered when analyzing the reasonableness of post-sale warnings:

(1) the nature of the harm that may result from use without notice, (2) the likelihood that harm will 
occur (Does future continuing use of the product create a significant risk of serious harm which can be 
lessened if a post-sale warning is given?), (3) how many persons are affected, (4) the economic burden 
on the manufacturer of identifying and contacting current product users (Does the manufacturer have 
an ongoing relationship with the purchaser or other knowledge of the identity of the owner of the prod-
uct which provides a practical way of providing a post-sale warning?), (5) the nature of the industry, (6) 
the type of product involved, (7) the number of units manufactured or sold, and (8) steps taken other 
than giving of notice to correct the problem.

Id. (quoting Patton v. Hutchinson Wil-Rich Mfg. Co., 861 P.2d 1299, 1314–15 (Kan. 1993)). The adequacy of 
warnings can be challenged with both negligence and strict liability claims. Id. at 406.
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Preemption
This issue has not been addressed in North Dakota.

How to Defend
If a post-sale warning was given, manufacturers must defend the reasonableness of the warning following 
the factors provided above. See discussion supra (discussing warning adequacy). See also discussion supra 
(responding to the question, “What defenses are available to those within the chain of distribution?”).
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