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PRE-SALE DUTIES

What Is The General Scope of The Duty To Warn And Instruct In Rhode Island?
A plaintiff may seek to impose liability for failure to warn under multiple theories such as negligence, strict 
liability and contract (including breach of merchantability, fitness and/or express warranties). See Thomas 
v. Amway Corp., 488 A.2d 716 (R.I. 1985). A plaintiff may establish a defendant’s duty to warn by a showing 
that the defendant knew or should have known about the product’s dangerous propensities, which caused the 
plaintiff’s injuries. Dent v. PRRC, Inc., No. 2016-129-Appeal (PC 13-5924), 2018 WL 2307072, *6 (R.I. May 22, 
2018); Bartlett v. Pfizer, Inc., C.A. No. 11-254M, 2012 WL 718782, *3 (D.R.I. Mar. 5, 2012); Gray v. Derderian, 
472 F. Supp. 2d 172 (D.R.I. 2007) (citing Raimbeault v. Takeuchi Mfg. (U.S) Ltd., 772 A.2d 1056 (R.I. 2001)); 
LaPlante v. American Honda Motor Co., 27 F.3d 731, 739 (1st Cir. 1994). A seller’s duty to warn extends to a 
product’s danger that is reasonably foreseeable and knowable at the time of marketing. Crawford v. Cooper/T. 
Smith Stevedoring Co., Inc., 14 F. Supp. 2d 202 (D.R.I. 1998) (citing Borel v. Fibreboard Paper Products Corp., 
493 F.2d 1076, 1088–89 (5th Cir. 1973) and Restatement (Second) Torts §402(A), comment j at 353 (1965)). 
A defendant has a duty to warn of a product’s dangers that are not open and obvious. Kuras v. International 
Harvester Co., 820 F.2d 15 (1st Cir. 1987) (holding that no duty to warn where danger posed by the moving 
blade of the lawn mower was open and obvious). This may include warnings about the danger of misusing a 
product. See Gray v. Derderian, 365 F. Supp. 2d 218, 228 (D.R.I. 2005). “In negligence, the defendant only has 
a duty to warn if he had reason to know about the product’s dangerous propensities which caused plaintiff’s 
injuries… Under strict liability, a seller need only warn of those dangers that are reasonably foreseeable. If he 
does not provide such a warning, then the product is rendered defective.” Raimbeault v. Takeuchi Mfg. (U.S) 
Ltd., 772 A.2d 1056 (R.I. 2001) (citing Amway, 488 A.2d at 722).

Moreover, “[i]ncident to this duty to warn is a duty to acquire knowledge about the products through 
reasonably adequate inspections and tests. The failure to execute this duty will constitute actionable negli-
gence.” Scittarelli v. Providence Gas Co., 415 A.2d 1040, 1043 (1980) (citing Ritter v. Narragansett Electric Co., 
283 A.2d 255, 258 (1971); San Antonio v. Warwick Club Ginger Ale Co., 248 A.2d 778, 782 (1968); Molinari 
v. Sinclair Refining Co., 304 A.2d 651, 654 (1973)). In order to prevail on claim for failure to warn, a plaintiff 
must also “establish[] the foreseeability of the dangerous condition and the nexus between this condition 
and the injury.” Thomas v. Amway Corp., 488 A.2d 716, 719 (R.I. 1985); see also Barlett v. Pfizer, Inc., C.A. No. 
11-254M, 2012 WL 718782, *3 (D.R.I. Mar. 5, 2012) (noting that proximate cause is an essential element of a 
failure to warn claim and mere general statistical evidence is insufficient to establish the causal nexus); Guil-
beault v. R.J. Reynolds Tobacco Co., 84 F. Supp. 2d 263 (D.R.I. 2000) (granting motion to dismiss where the 
plaintiff’s general causation allegations were insufficient).

The Rhode Island Supreme Court has adopted Restatement §402A, including comments g, j, k, and m. 
See Ritter v. Narragansett Electric Co., 283 A.2d 255, 262–63 (1971) (adopting the Restatement and noting 
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comment g requires the product to be defective at the time it leaves the sellers hands); Castrignano v. E.R. 
Squibb & Sons, Inc., 546 A.2d 775 (R.I. 1988) (ruling upon certified question that “[i]n a tort action com-
ment k is a defense to an allegation of design defect. Comment k, however, is not a defense to an allegation 
of failure to warn. Comment k also is a defense for liability under the contract theory of breach of implied 
warranty of merchantability.); Thomas v. Amway Corp., 488 A.2d 716 (R.I. 1985) (adopting comment j, 
which provides that a seller is not required to warn “with respect to products, or ingredients in them, which 
are only dangerous, or potentially so, when consumed in excessive quantity, or over a long period of time, 
when the danger, or potentiality of danger, is generally known and recognized”); Guilbeault v. R.J. Reynolds 
Tobacco Co., 84 F. Supp. 2d 263 (D.R.I. 2000) (discussing that it is not unlikely that comment i will also be 
adopted); Gulluscio v. Stryker Sales Corp., C.A. No. 16-293 S, 2016 WL 6459572 (D.R.I. Oct. 31, 2016) (holding 
that “a manufacturer who sells a defective product unreasonably dangerous to the ultimate consumers may 
be strictly liable when the consumer of that product suffers any harm as a result of the defect” in reliance on 
the adoption of Restatement §402A).

The Rhode Island Supreme Court, citing Restatement (Third) Torts §5 (1998), has stated that the duty 
to warn may extend beyond the manufacturer and seller to the seller or distributor of a component part. 
Buonanno v. Colmar Belting Co., Inc., 733 A.2d 712 (R.I. 1999). In Buonanno, the Rhode Island Supreme 
Court addressed the liability of the manufacturer of a component part where a worker was injured when his 
arm was caught in a conveyor belt at a recycling station. Id. at 713. The wing pulley, used in the construction 
of the conveyor belt, had been manufactured by defendant Emerson Power Transmission Corporation (EPT). 
Defendant distributor Colmar Belting Co. (Colmar) purchased the wing pulley from EPT and sold the neces-
sary components to the recycling station, which in turn hired a welder to construct the conveyor belt. Id. at 
714. The final conveyor belt system did not include a shield over the hazardous “nip-point” section of the belt. 
Id. Although a subsequent OSHA inspection has resulted in a warning that a shield should be installed. Id. 
Plaintiff alleged strict liability and negligence against Colmar and EPT with regard to the design of the wing 
pulley and the failure to warn of its dangerous nature. Id.

EPT moved for summary judgment arguing that it had no duty with respect to the final integrated prod-
uct. Id. The Court rejected plaintiff’s argument that “the wing pulley was defective by virtue of EPT’s failure 
to include a warning when it shipped the pulley to [the recycling plant]” and granted summary judgment in 
favor of EPT holding that EPT did not have a duty to warn about the risks of constructing a conveyor belt 
with no shield over the wing pulley because “[a] component part supplier such as EPT should not be required 
to act as insurer for any and all accident that may arise after that component part leaves the supplier’s 
hands.” Id. The Court adopted the Restatement §5 “bulk supplier” doctrine that provides “the manufacturer 
or seller of a component part may be liable to the ultimate user, particularly when it has substantially partici-
pated in the integration of the component into the design of the final product.” 733 A2d at 715–16.

Determining a part supplier’s liability under Rhode Island law is a fact-intensive analysis. 365 F. Supp. 
2d 218, 228 (D.R.I. 2005) (citing cases). In Gray v. Derderian, certain defendants had allegedly manufac-
tured polyurethane foam insulation and sold it to a distributor in Rhode Island. Id. Plaintiffs alleged that 
the distributor cut the bulk foam into an egg-crate design and then sold it to the landlords of a nightclub 
who installed it around the stage as soundproofing.” Id. at 233–34. Denying the foam defendants’ motions to 
dismiss, the Court held that it was unable to determine whether the bulk supplier doctrine applied because 
it did not know the extent to which the bulk foam was altered by the distributor after it was sold by the man-
ufacturers. Id. The Court noted that just because certain defendants supplied the foam in bulk did not mean 
they were “bulk suppliers.” Id.



Product Liability: Warnings, Instructions, and Recalls   Rhode Island   3

Were The Warnings Or Instructions Adequate?
Rhode Island has not confronted the issue of the adequacy of warnings and instruction; however, it has 
adopted the Restatement comment j, which provides that “[a] warning only relieves a manufacturer or sup-
plier from strict liability if the product bearing such warning ‘is safe for use if it is followed.’” Austin v. Lin-
coln Equip. Assocs., Inc., 888 F.2d 934 (1st Cir. 1989) (quoting Restatement (Second) Torts, §402A, comment 
j at 353). “If a product is unsafe regardless of whether the user has followed a manufacturer’s warning, the 
user’s careless failure to do so is simply contributory negligence.” Id.; see also Buonanno v. Colmar Belting 
Co., Inc., 733 A.2d 712 (R.I. 1999) (Flanders, J. concurring opinion) (analyzing warnings for pulleys alleged to 
be in the catalog, boxes and on yellow sticker and stating “a genuine issue of material fact exists over whether 
the wing pulleys were defective in and of themselves by virtue of EPT’s alleged failure to include some type 
of warning(s) with and on the pulleys themselves concerning the dangerous nip-point condition that would 
result from their inevitable integration into NEED’s conveyor-belt system.”).

Who Do You Have To Warn?
Rhode Island General Laws §6A-2-318 (Rhode Island’s adoption of UCC §2-318) extends merchantability and 
fitness warranties to any person who may reasonably be expected to use, consume or be affected by the goods 
and who is injured by the breach of the warranty. In Grey v. Derderian, the court held that the defendant 
foam manufacturers had a duty to the patrons injured in a nightclub fire. 365 F. Supp. 2d 218, 228 (D.R.I. 
2005); see also Buonanno v. Colmar Belting Co., Inc., 733 A.2d 712 (R.I. 1999) (Flanders, J. concurring, dis-
senting opinion) (stating that the foreseeable risks created by the wing pulley gives rise to a duty to warn that 
ran not only to the buyers of the product, but to users as well).

Rhode Island has not adopted the “learned intermediary” doctrine. However, the Derderian court, citing 
In re Silicone Gel Breast Implants Prods. Liab. Litig., 887 F. Supp. 1463 (N.D. Ala. 1995), noted that referring to 
“sophisticated user” and “learned intermediary” as defenses may be misleading because they are aspects of 
defect and proximate causation. Grey v. Derderian, 365 F. Supp. 2d 218 (D.R.I. 2005).

Law Regarding Drugs And Devices
The Rhode Island Supreme Court has adopted comment k of the Restatement regarding “unavoidably unsafe” 
or inherently dangerous products. Castrignano v. E.R. Squibb & Sons, Inc., 546 A.2d 775, 780–81 (R.I. 1988). 
In Castrignano, the court noted that the language of comment k does not address exempting drugs from 
strict liability for failure to warn of the dangers created by their use; and “[i]n order to avoid liability for fail-
ure to warn, the manufacturer must pass the test enunciated under comment j[.]” Id. (citations omitted).

Is It Always Necessary To Warn?
There is no duty to warn where the plaintiff voluntarily exposes himself/herself to the perils of an open and 
obvious danger. See Roy v. State, 139 A.3d 480, 491 (R.I. 2016) (finding that the shallow lake presented an 
open and obvious danger even though the murky water made it more difficult to evaluate the depth of the 
water; thus, the plaintiff voluntarily exposed himself to this danger by diving); Bucki v. Hawkins, 914 A.2d 
491 (R.I. 2007) (holding warnings were unnecessary where regardless of warnings or signage the plaintiff 
was aware of the water’s shallow depth and “there is [no] great utility in requiring that signs or barriers be 
erected on all waterfront property to warn of what is an open and obvious danger…[the court is] uncon-
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vinced that requiring signage warning of the danger of diving into shallow water would deter night divers 
who already have decided to dive into dark water of uncertain depth.”); Sheehan v. N. Am. Mktg. Corp., 610 
F.3d 144 (1st Cir. 2010) (plaintiff alleged design defect but court held she assumed the risk where the above 
ground pool had at least four relevant warning labels that she did not read and would not have heeded); 
Raimbeault v. Takeuchi Mfg. (U.S) Ltd., 772 A.2d 1056 (R.I. 2001) (internal citations omitted) (“The absence 
of a warning on the excavator did not constitute an unreasonably dangerous defect because Raimbeault was 
aware of the special hazards inherent in his demonstration.”). More recently, the District of Rhode Island rec-
ognized that a plaintiff’s age should be evaluated in determining whether he or she voluntarily exposed him 
or herself to an open and obvious danger. See Lopez v. Delair Grp. LLC, 881 F. Supp. 2d 268, 271 (D.R.I. 2012) 
(“The Court cannot[…] determine as a matter of law that this seventeen year old Plaintiff assumed the risks 
of executing a horizontal, flat dive into an above-ground pool”); compare with Roy, 139 A.3d at 491 (twen-
ty-nine year old plaintiff that dove into murky waters).

Furthermore, comment j, which addresses failure to warn claims, states:
[A] seller is not required to warn with respect to products, or ingredients in them, which are only dan-
gerous, or potentially so, when consumed in excessive quantity, or over a long period of time, when the 
danger, or potentiality of danger, is generally known and recognized.

Restatement (Second) of Torts §402A cmt. j (1965); see also Amway, 488 A.2d at 722 (adopting comment j 
in Rhode Island). While Rhode Island has not adopted the “common knowledge” doctrine, it is likely that 
common knowledge in the community of a product’s dangers may be a defense to the product being unrea-
sonably dangerous. See Guilbeault v. R.J. Reynolds Tobacco Co., 84 F. Supp. 2d 263 (D.R.I. 2000) (discussing 
§402A comment i and predicting the Rhode Island Supreme Court may adopt it).

Heeding Presumption
As discussed, Rhode Island has adopted comment j of the Restatement, which provides in relevant part:

Where warning is given, the seller may reasonably assume that it will be read and heeded; and a prod-
uct bearing such a warning, which is safe for use if it is followed, is not in defective condition, nor is it 
unreasonably dangerous.

See Austin v. Lincoln Equip. Assocs., Inc., 888 F.2d 934 (1st Cir. 1989) (quoting §402A of the Restatement (Sec-
ond) Torts, cmt j).

Chain of Distribution Defenses
Rhode Island has not addressed chain of distribution defenses, however, in Buonanno v. Colmar Belting Co., 
Inc., 733 A.2d 712 (R.I. 1999), the court discussed at length the fact intensive inquiry to determine the liabil-
ity of a component part supplier.

Experts
State of the art evidence is admissible in failure to warn cases because the duty extends only to dangers rea-
sonably foreseeable and knowable at the time of marketing. Although there is no Rhode Island case directly 
on point, an expert is likely required on warning issues. See, e.g., Raimbeault v. Takeuchi Mfg. (U.S) Ltd., 772 
A.2d 1056 (R.I. 2001) (excluding plaintiff’s expert who had limited experience with warnings and instruc-
tions in general and no experience with warnings and instructions as related to track-driven excavators and 
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granting summary judgment where without evidence about the condition of the excavator at the time it left 
defendants’ hands or “about proximate cause (that is, that the failure to warn had caused [plaintiff’s] accident 
and injuries), plaintiffs may not maintain their products liability action.”).

Preemption
The Rhode Island Supreme Court has held that the plaintiff’s failure to warn claims, based upon his post-
1969 cigarette smoking, were preempted by the 1969 Act, 15 U.S.C. §1331-1340. Guilbeault v. R.J. Reynolds 
Tobacco Co., 84 F. Supp. 2d 263 (D.R.I. 2000) (Cipollone v. Liggett Group, Inc., 505 U.S. 504 (1992)). Federal 
law also preempts claims involving Class III medical devices. Fry v. Allergan Med., 695 A.2d 511 (RI 1997) 
(noting, however, that if the plaintiff’s state law actions were “premised upon the failure of a manufacturer to 
comply with requirements imposed by the FDA, those claims would not be preempted by the MDA because 
they would not impose different or additional requirements but would instead merely enforce the exact 
requirements imposed by federal law.”). However, plaintiffs’ failure to warn claims were held to be not pre-
empted under the 1964 enactment of FIFRA, although the 1972 version of the statute explicitly preempted 
the claims. Dipetrillo v. Dow Chemical Co., 729 A.2d 677 (R.I. 1999).

POST-SALE DUTIES

Rhode Island courts have not dealt with post-sale duties. Currently, a seller’s duty to warn extends to a prod-
uct’s danger that is reasonably foreseeable and knowable “at the time of marketing.” Crawford v. Cooper/T. 
Smith Stevedoring Co., Inc., 14 F. Supp. 2d 202 (D.R.I. 1998).

Regulations
Government regulations and standards are admissible evidence where violations are offered as evidence 
of defect or fault; however, compliance with regulations and standards has been found to be not probative. 
Crawford v. Cooper/T. Smith Stevedoring Co., Inc., 14 F. Supp. 2d 202 (D.R.I. 1998).

Defenses
Pursuant to R. I. Gen. Laws §9-1-32, a manufacturer/seller is not liable for personal injury, death or property 
damage where a substantial cause of the injury or damage is post-sale product alteration or modification. 
Alteration or modification includes failure to follow routine maintenance requirements. LaPlante v. Amer-
ican Honda Motor Co., 27 F.3d 731 (1st Cir. 1994); Pietrafesa v. Board of Governors for Higher Educ., 846 F. 
Supp. 1066 (D.R.I. 1994).

Comparative negligence principles apply to claims brought under strict liability, negligence and implied 
warranty theories. Swajian v. General Motors Corp., 559 A.2d 1041, 1044 (R.I. 1989); R.I. Gen. Laws §9-20-
4. Rhode Island also applies assumption of the risk as a complete defense in strict liability and negligence. 
Bucki v. Hawkins, 914 A.2d 491 (R.I. 2007).
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