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West Virginia

By Jeffrey A. Holmstrand

W est Virginia originally adopted strict liability in tort for product liability claims by changing its com-
mon law. At that time, there were no generally applicable product liability statutes with regard to 

failure to warn claims. Moreover, because West Virginia lacks an intermediate appellate court and because 
until very recently all appeals to the West Virginia Supreme Court were discretionary, there are only a lim-
ited number of cases which discuss the duty to warn in the product liability context. In 2017, West Virginia 
adopted a statute intended to protect “innocent sellers” against product liability claims except in certain 
circumstances. West Virginia Code §55-7-31 (2017). This statute applies only to products sold on or after July 
6. 2017.

The last several years have seen a significant increase in legislative activity regarding tort claims gener-
ally and in the product liability arena in particular. The largest changes were made in 2017 with the adoption 
of an “innocent seller” statute, West Virginia Code §55-7-31 (2017), and the 2015 version of “modified com-
parative fault” statute. West Virginia Code §55-7-13a–13d (2015). At common law, West Virginia permitted a 
plaintiff to pursue product liability claims against a retailer or distributor of a product as those they were the 
manufacturer. Under the new statutory regime, non-manufacturers are protected from suit except in certain 
specified circumstances.

In addition, the common law adoption of comparative fault was still coupled with the concept of joint 
and several liability. The 2015 statute addressing modified comparative fault largely eliminated joint and 
several liability but put into place a system requiring the jury to allocate fault among all potential responsible 
parties, and generally made each defendant liable only for its proportionate share of the damages.

Last, the legislature reinstated the learned intermediary doctrine in cases involving prescription drugs 
or medical devices, West Virginia Code §55-7-30 (2016), and enacted a choice-of-law provision specific to 
claims against the manufacturer or distributor of prescription drugs or other products. West Virginia Code 
§55-8-16.

PRE-SALE DUTIES

Scope of Duty To Warn
Morningstar v. Black & Decker Manufacturing Company, 162 W. Va. 857, 253 S.E.2d 666 (1979), remains the 
seminal West Virginia case regarding product liability or “strict liability in tort” claims. In Morningstar, 
the Court announced the basis for and the rules applicable to such claims and described the relationship 
between the duty to design a safe product and the duty to warn of hazards associated with the product:

3. The cause of action covered by the term ‘strict liability in tort’ is designed to relieve the plaintiff 
from proving that the manufacturer was negligent in some particular fashion during the manufac-
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turing process and to permit proof of the defective condition of the product as the principal basis 
of liability.

4. In this jurisdiction the general test for establishing strict liability in tort is whether the involved 
product is defective in the sense that it is not reasonably safe for its intended use. The standard of 
reasonable safeness is determined not by the particular manufacturer, but by what a reasonably 
prudent manufacturer’s standards should have been at the time the product was made.

5. The term ‘unsafe’ imparts a standard that the product is to be tested by what the reasonably prudent 
manufacturer would accomplish in regard to the safety of the product, having in mind the general 
state of the art of the manufacturing process, including design, labels and warnings, as it relates to 
economic costs, at the time the product was made.

6. The question of what is an intended use of a product carries with it the concept of all those uses a 
reasonably prudent person might make of the product, having in mind its characteristics, warnings 
and labels.

7. We find that the rule expressed in Greenman v. Yuba Power Products, Inc., 59 Cal. 2d 57, 27 Cal. 
Rptr. 697, 377 P.2d 897 (1963), permitting recovery in a tort product liability case, where a defective 
product causes personal injury, is a more appropriate rule than Section 402A of the Restatement, 
Second, Torts (1965), which requires the defective condition to be unreasonably dangerous.

Morningstar, syllabus points 3–7. As the Court explained in Church v. Wesson, 182 W. Va. 37, 40, 385 S.E.2d 
393 (1989), “[t]he question [is whether] the manufacturer use[d] reasonable care in designing and manufac-
turing the product at the time it was marketed, not whether it could possibly have been made better or more 
safe, or later has been made better or more safe.”

The Morningstar Court stated that “a defective product may fall into three broad, and not mutually 
exclusive, categories: design defectiveness; structural defectiveness; and use defectiveness arising out of the 
lack of, or the adequacy of, warnings, instructions, and labels.” Morningstar, 253 S.E.2d at 682 (emphasis 
added). Thus, in failure to warn or “use defectiveness” claims, “the focus is not so much on a flawed physical 
condition of the product, as on its unsafeness arising out of the failure to adequately label, instruct, or warn.” 
Id. Later, in Ilosky v. Michelin Tire Corp., 172 W. Va. 435, 307 S.E.2d 603 (1983), the Court would further 
expand on the scope of the duty to warn in the products liability context.

Ilosky involved a claim that the tire manufacturer had a duty to warn of the potential danger in mixing 
radial and conventional tires. 307 S.E.2d at 609 (plaintiff did not claim the “radials were manufactured or 
designed in a defective manner. Rather, the appellee claims that when radials are used in combination with 
conventional tires in certain instances, they become dangerous and that the manufacturer or other respon-
sible party has a duty to warn of the danger and its potential consequences”). Based on that claim, the Court 
identified the circumstances giving rise to a failure to warn claim:

1. Use defectiveness covers situations when a product may be safe as designed and manufactured, but 
which becomes defective because of the failure to warn of dangers which may be present when the 
product is used in a particular manner.

2. For the duty to warn to exist, the use of the product must be foreseeable to the manufacturer 
or seller.

3. The determination of whether a defendant’s efforts to warn of a product’s dangers are adequate is a 
jury question.

Ilosky, syllabus points 2–4. Under Ilosky, “a manufacturer must anticipate all foreseeable uses of his product. 
In order to escape being unreasonably dangerous, a potentially dangerous product must contain or reflect 
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warnings covering all foreseeable uses. These warnings must be readily understandable and make the prod-
uct safe.” 307 S.E.2d at 610, citing, Smith v. United States Gypsum Co., 612 P.2d 251, 254 (Okla. 1980).

West Virginia Supreme Court decisions which pre-date the statutory adoption of the innocent seller 
defense made clear the duty to warn extended throughout the chain of distribution of the finished product 
including distributors and retailers:

Strict liability in tort relieves the plaintiff from proving the manufacturer was negligent, and instead 
permits proof of the defective condition of the product as the basis for liability. Because the product 
manufacturer is not always accessible to the plaintiff, strict liability extends to those in the product’s 
chain of distribution. Thus, an innocent seller can be subject to liability that is entirely derivative sim-
ply by virtue of being present in the chain of distribution of the defective product.

Dunn v. Kanawha County Bd. of Educ., 194 W. Va. 40, 459 S.E.2d 151, 157 (1995). Prior to the adoption of 
West Virginia Code §55-7-31, an innocent seller such as a distributor or retailer facing a strict liability claim 
based on a product manufactured by another had to defend that claim and its recourse was to bring claim for 
express or implied indemnity against the manufacturer, or a claim for contribution. This was true regardless 
of whether the seller was actually found liable to the injured party. Hill v. Joseph T. Ryerson & Son, 165 W. 
Va. 22, 268 S.E.2d 296 (1980), syllabus point 2. An implied indemnity claim, however, could only be pursued 
where the seller did not contribute to the alleged defect. Dunn, 459 S.E.2d at 158.

Under the newly-enacted statute, a “seller” is defined as “a wholesaler, distributor, retailer, or other indi-
vidual or entity, other than a manufacturer, that is regularly engaged in the selling of a product whether the 
sale is for resale by the purchaser or is for use or consumption by the ultimate consumer.” W.Va. Code §55-7-
31(a)(5). That term also “includes a lessor or bailor regularly engaged in the business of the lease or bailment 
of the product.” Id. A “manufacturer” is defined as “a person who designs, assembles, fabricates, produces, 
constructs or otherwise prepares a product or a component part of a product before the sale of the product 
to a user or consumer.” W.Va. Code §55-7-31(a)(1). The statute generally prohibits a party from maintaining a 
product liability against a “seller” except in certain circumstances primarily relating to situations where the 
seller had actual knowledge of the defect, played some role in creating a defect which proximately caused the 
injury, had a parent-subsidiary relationship with the manufacturer (running either direction), or where the 
plaintiff cannot obtain or collect a judgment against the manufacturer. W.Va. Code §55-7-31(b)(1) – (13).

The Court has not directly addressed claims against other types of entities involved in the manufac-
turing process such as component part suppliers, although West Virginia Code §55-7-31(a)(1) includes com-
ponent part makers in the definition of a “manufacturer.” In Ilosky, Michelin had manufactured the radial 
tires on the plaintiff’s vehicle and a tire distributor had later installed two conventional tires. In its discus-
sion of the manufacturer’s liability based on a claim it had a duty to warn of mixing the two tire types, the 
Court noted:

Although Michelin does not argue this point, it would seem that [the tire distributor] occupied a 
position analogous to an assembler who installs a defective component in a product. Ordinarily, such 
a person is required to inspect and test such a component. Annot., 3 A.L.R.3d 1016 (1965). Where the 
ultimate user of the product claims that the ‘defect’ consists of a lack of adequate warnings or labels 
and the manufacturer can show that such warnings were given to the assembler and that the assembler 
utilized the component against the manufacturer’s warnings, liability should fall on the assembler 
rather than the manufacturer. Cf. Griggs v. Firestone Tire and Rubber Company, 513 F.2d 851 (8th Cir. 
1975). See Restatement (Second) Of Torts §388 comment n; J. Sales, The Marketing Defect (Warning 
and Instructions) In Strict Tort Liability, Practicing Law Institute, Product Liability of Manufacturers: 
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Prevention and Defense 67 (1981). In the present case, there was evidence that [the distributor] had 
received literature from tire manufacturers advising of the dangers of mixing radial and conventional 
tires, but that the company president had failed to read it.

Ilosky, 307 S.E.2d at 610 n. 8. This language suggests that a component part supplier may have a duty to warn 
but can discharge that duty by warning the assembler. Cf. Bennett v. ASCO Services, Inc., 218 W.Va. 41, 621 
S.E.2d 710 (2005) (affirming summary judgment to component part manufacturer where statute of limita-
tions had run and not discussing whether it owed any obligation to plaintiff).

The Court has held that a mere assembler (as opposed to an assembler who sells a finished product) is 
generally not strictly liable for the defects in the assembled product. Yost v. Fuscaldo, 185 W. Va. 493, 408 
S.E.2d 72 (1991). In that case, it stated:

2. We decline to apply strict liability to an assembler unless it can be shown that the condition com-
plained about was so obvious and egregious that no reasonably competent assembler would have 
left the product in that condition.

3. The theory of strict liability in tort is not extended to include an independent contractor who does 
not possess a specialized skill or competence, or represent that he has such a skill, to modify a prod-
uct to enhance its safety.

Yost, syllabus points 2 and 3. In Yost, the machine had been disassembled at the place of purchase and reas-
sembled at the plaintiff’s workplace and the “assembler” (or more accurately reassembler) was a mechanical 
engineer. The Court held his liability, if any, sounded only in negligence. Id., syllabus point 1. Note, however, 
that one of the exceptions to the protections of innocent seller statute is where the seller “failed to exercise 
reasonable and product-appropriate care in assembling, maintaining, storing, transporting or repairing the 
product and such failure was a proximate cause of the harm for which recovery is sought.” W.Va. Code §55-7-
31(b)(6).

Adequacy of Warning
The Court has declined to create a laundry list of factors to be considered in determining whether a warn-
ing is adequate. In West Virginia, foreseeability is the determinative factor in sculpting the contours of the 
duty to warn. Under Ilosky, the product must “must contain or reflect warnings covering all foreseeable 
uses. These warnings must be readily understandable and make the product safe.” Ilosky, 307 S.E.2d at 610; 
cf. Eskridge v. Pac. Cycle, Inc., 556 F. App’x 182, 188 (4th Cir. 2014) (stating its belief that the West Virginia 
Supreme Court would find that a design which creates an unreasonable risk of improper use is defective 
regardless of the warnings). Given Ilosky’s holding, foreseeable misuse of the product must be considered in 
determining the adequacy of the warning. It need not warn, however, of unforeseeable harms or misuse. “A 
manufacturer is not required to produce an accident-free product; however, if the danger encountered by the 
plaintiff was reasonably foreseeable, the manufacturer has a duty to warn of that hazard.” Church v. Wesson, 
385 S.E.2d at 396 quoting T. Travers, American Law of Products Liability 3d §33.2 (1st ed. 1987). This would 
appear to extend the duty to warn of hazards associated with abnormal use, which the Morningstar Court 
explicitly recognized as a defense:

[T]he seller is entitled to expect a normal use of his product, and is not liable when it is put to an abnor-
mal one. This too has been carried over to strict liability. On either basis, the seller is not liable when 
the product is materially altered before use, or is combined with another product which makes it dan-
gerous, or is mishandled, or used in some unusual and unforeseeable way, as when a wall decorating 
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compound is stirred with the finger, or nail polish is set on fire, or an obstinate lady insists on wearing 
shoes two sizes too small. The seller is entitled to have his due warnings and instructions followed; and 
when they are disregarded, and injury results, he is not liable.

253 S.E.2d at 683 (citations omitted).

The Court has also not specifically addressed “overwarning,” but the requirement that the warning be 
“readily understandable” leaves room for this defense. Likewise, the Court has not explicitly determined the 
circumstances where a manufacturer’s otherwise adequate warning becomes inadequate in light of contra-
dictory actions taken by it or others. It has, however, held a jury may consider “the manufacturer’s advertis-
ing or promotional material concerning the uses of the product” because such may be “a part of reasonable 
use of the product and may be admitted into evidence even though the user is not aware of the material.” 
King v. Kayak Mfg. Corp., 182 W. Va. 276, 387 S.E.2d 511, 522 (1989). This is not necessarily the same as a 
plaintiff being given contrary information by a product representative, for example, but it does suggest the 
contrary information may be considered by the jury in determining whether the manufacturer discharged its 
duty to warn. One federal district court in a pharmaceutical case has noted that “[p]ublic policy recognizes 
a danger in ‘overwarning’ consumers of potential drug-related risks. Muzichuck v. Forest Labs., Inc., No. 
1:07CV16, 2015 U.S. Dist. LEXIS 5440, at *21 n.2 (N.D.W. Va. Jan. 16, 2015).

Similarly, West Virginia has not explicitly addressed whether a manufacturer may delegate the duty to 
warn to third parties, such as employers. In light of its rejection of the learned intermediary doctrine in State 
ex rel. Johnson & Johnson Corp. v. Karl, 647 S.E.2d 899 (W. Va. 2007) and its refusal to permit the delegation 
of the duty to warn in other contexts, see e.g., Shaw v. Hazel-Atlas Glass Co., 70 W. Va. 676, 74 S.E. 910 (1912) 
(master has non-delegable duty to warn servant of dangers associated with use of machinery); cf., King v. 
Lens Creek Ltd. Pshp., 199 W. Va. 136, 483 S.E.2d 265 (1996) (principal has a non-delegable duty to exercise 
reasonable care when performing an inherently dangerous activity), it seems unlikely it would permit abso-
lute delegation in the product liability context.

The Court has, however, permitted a product manufacturer to assert a contribution claim against an 
employer whose conduct the manufacturer contended rendered its product dangerous, despite the workers’ 
compensation bar. Sydenstricker v. Unipunch Products Inc., 169 W. Va. 440, 288 S.E.2d 511 (1982). In order 
to recover on such a claim, however, the manufacturer must prove the employer falls within the “deliberate 
intent” exception to the workers’ compensation immunity provisions. West Virginia Code §23-4-2. There is 
some question as to the effect of the statutory changes to West Virginia’s joint and several liability rules made 
by the modified comparative fault act, W.Va. Code §55-7-13(c), and certainly it is arguable that the contribu-
tion right no longer exists for a defendant found only severally liable.

The Court has not defined where or how a warning or instruction must be conveyed, leaving such ques-
tions for determination by the jury.

With respect to determining the adequacy of a warning, the Court has indicated at least some willing-
ness to consider the nature of the product and the use to which it was being put at the time of the injury. 
For example, West Virginia not specifically addressed whether there is a duty to warn of commonly-known 
dangers. It has, however, stated that in ascertaining whether a duty to warn exists, “the fundamental inquiry 
is whether it was reasonably foreseeable that the product would be unreasonably dangerous if distributed 
without a particular warning.” Wilkinson v. Duff, 212 W. Va. 725, 575 S.E.2d 725, 740 (2002) (emphasis 
added). This language suggests that where the danger is commonly known, a warning may not be required 
if the product is reasonably safe even in the absence of a warning. Under Morningstar, that determination 
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will most likely be made by the jury. See also, Wilson v. Brown & Williamson Tobacco Corp., 968 F. Supp. 
296, 301 (S.D.W.Va. 1997) (suggesting, but not deciding, that West Virginia would not require warnings for 
known dangers).

West Virginia has recognized, first at common law and now by statute, that the fault of the plaintiff or 
others should be considered by the jury in determining liability. See, Star Furniture Co. v. Pulaski Furniture 
Co., 171 W. Va. 79, 80, 297 S.E.2d 854, 855 (1982) syllabus point 5 (recognizing that “comparative negligence” 
is available as a defense so long as the complained of conduct is not a failure to discover a defect or to guard 
against it); King v. Kayak Mfg. Corp., 182 W. Va. 276, 387 S.E.2d 511 (1989) syllabus point 3 (recognizing 
comparative assumption of the risk as a separate defense); West Virginia Code §55-7-13a–13d (adopting rules 
for modified comparative fault and specifying the procedures applicable to those rules); cf., Wilson, 968 F. 
Supp. at 301 (suggesting that the comparative fault analysis differs from whether there is a duty to warn of 
a particular danger in the first instance). Thus, a jury may consider both negligence and assumption of the 
risk in determining a plaintiff’s comparative degree of fault. This was true at common law under King and 
remained true after the statutory adoption of modified comparative fault in 2015. See W.Va. Code §55-7-13(b) 
(defining “fault” for comparative fault purposes and including both negligence and assumption of the risk). 
At common law, where the plaintiff’s comparative fault is less than the combined fault of all other parties, he 
or she may recover. If the jury assigns fifty percent or more of the fault to the plaintiff, there is no recovery. 
Bradley v. Appalachian Power Co., 163 W. Va. 332, 256 S.E.2d 879 (1979) syllabus point 3. West Virginia Code 
§55-7-13c(c) (2015), part of the modified comparative fault statute, provides: “Any fault chargeable to the 
plaintiff shall not bar recovery by the plaintiff unless the plaintiff’s fault is greater than the combined fault of 
all other persons responsible for the total amount of damages, if any, to be awarded. If the plaintiff’s fault is 
less than the combined fault of all other persons, the plaintiff’s recovery shall be reduced in proportion to the 
plaintiff’s degree of fault.” In Jackson v. Brown, 239 W. Va. 316, 321 n.6, 801 S.E.2d 194, 199 (2017), the Court 
stated that this statute modified the Bradley rule.

Thus, under West Virginia’s comparative fault rules, it is arguable that the failure to warn against a “known 
danger” may be excused by the plaintiff’s comparative negligence. But see, Star Furniture, syllabus point 5 
(stating that failure to discover or guard against a defect is not comparative negligence). The comparative 
negligence analysis focuses on the reasonable person standard, not necessarily the particular plaintiff. Com-
parative assumption of the risk, however, requires proof that the plaintiff had actual knowledge of the defect:

The defense of assumption of risk is available against a plaintiff in a product liability case where it is 
shown that the plaintiff had actual knowledge of the defective or dangerous condition, fully appreci-
ated the risks involved, and continued to use the product. However, the plaintiff is not barred from 
recovery unless his degree of fault under assumption of risk equals or exceeds the combined fault of 
the other parties to the accident.

King, syllabus point 3.

The Court has not specifically addressed whether there is a duty to warn of open and obvious dangers. 
Wilkinson suggests that a warning may not be required if the product is reasonably safe without a warning. 
Where the danger is open and obvious, there may be no duty to warn. In a somewhat analogous context, the 
Court has held that an owner of land—who has a duty to warn invitees of dangers known it—does not have 
duty to warn of dangers which are “obvious, reasonably apparent, or as well known to the person injured as 
they are to the owner or occupant.” Estate of Helmick by Fox v. Martin, 192 W. Va. 501, 453 S.E.2d 335, 339 
(1994). Although the Court subsequently abolished the “open and obvious” doctrine in premises liability 
cases in Hersh v. E-T Enters., Partnership, 232 W. Va. 305, 752 S.E.2d 336 (2013) syllabus point 6, that decision 
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was expressly legislatively overruled in 2015 by the enactment of West Virginia Code §55-7-28. In Wilson v. 
Brown & Williamson Tobacco Corp., 968 F. Supp. 296, 301 (S.D.W.Va. 1997), the district judge noted the gen-
eral rule that “there is no duty to warn of obvious dangers present in products.” Finally, the discussion above 
regarding comparative negligence and comparative assumption of risk would also apply to open and obvious 
dangers. See also, Roney v. Gencorp, 654 F. Supp. 2d 501, 502–503 (S.D.W.Va. 2009) (predicting West Virginia 
would adopt open and obvious exception but refusing to apply it on the facts of the case).

Likewise, the Court has not addressed the warning requirements of “unavoidably unsafe products” as 
that phrase is defined in comment k to the Restatement (2nd) of Torts §402A. Nor, for that matter, has the 
Court addressed comment k. One West Virginia federal court in a vaccine case predicted that West Virginia 
would accept the comment k exception, but that court also predicted West Virginia would adopt the learned 
intermediary doctrine. Rohrbough v. Wyeth Laboratories, Inc., 719 F. Supp. 470, 477 n. 1 (S.D.W.Va. 1989) 
aff’d 916 F.2d 970 (4th Cir. 1990).

Who Must Be Warned?
The Court has stated generally that a manufacturer has a duty to warn the “ultimate user” of the product. 
Ilosky, 307 S.E.2d at 609 n. 8; State ex rel. Johnson & Johnson Corp. v. Karl, 220 W.Va. 463, 647 S.E.2d 899, 913 
(2007) (stating, in course of rejecting learned intermediary doctrine, that “it is not unreasonable that pre-
scription drug manufacturers should provide appropriate warnings to the ultimate users of their products”). 
Beyond those statements, however, the Court has not specified who, if anyone, must be warned.

Learned Intermediary/Drug And Device Cases

Although the Court in State ex rel. Johnson & Johnson Corp. v. Karl, 220 W.Va. 463, 647 S.E.2d 899, 913 
(2007) seemingly rejected out-of-hand any application of the learned intermediary doctrine, subsequent 
cases have called in question the breadth of its holding. In Karl, the Court squarely held:

Under West Virginia products liability law, manufacturers of prescription drugs are subject to the same 
duty to warn consumers about the risks of their products as other manufacturers. We decline to adopt 
the learned intermediary exception to this general rule.

Karl, syllabus point 3. It reached that decision after making what it termed a “thorough consideration of the 
learned intermediary doctrine in light of the current state of the prescription drug industry and physician/
patient relationships…” That consideration focused primarily on direct-to-consumer advertising, but the 
Court’s rejection of the learned intermediary doctrine was not limited to prescription medicines which had 
been so promoted. See also, Vitatoe v. Mylan Pharmaceuticals, Inc., 696 F. Supp. 2d 599 (N.D.W.Va. 2010) 
(relying on public policy announced in Karl to preclude reliance on Louisiana’s adoption of the learned inter-
mediary doctrine in a case brought by a Louisiana resident in West Virginia); cf. Locklear v. Mylan Inc., No. 
1:10CV164, 2011 U.S. Dist. LEXIS 84398, at *13 (N.D.W. Va. Aug. 1, 2011) (stating that Locklear v. Mylan Inc., 
No. 1:10CV164, 2011 U.S. Dist. LEXIS 84398, at *13 (N.D.W. Va. Aug. 1, 2011) (stating that Vitatoe’s analysis 
did not apply when considering a motion to transfer under 28 U.S.C. §1404(a)).

Notwithstanding Karl, district courts in West Virginia have applied the doctrine to other types of defen-
dants in drug and device cases. Tyree v. Bos. Sci. Corp., 56 F. Supp. 3d 826, 833 (S.D. W. Va. 2014) (stating that 
because Karl implicates only drug manufacturers, medical device manufacturers may continue to use the 
learned intermediary doctrine in failure to warn cases); Vagenos v. Alza Corporation, 2010 U.S. Dist. Lexis 
75020 at *15 (S.D.W.Va. July 23, 2010), (applying the learned intermediary doctrine to shield pharmacies 
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from liability on failure to warn claims); but see, Hartman v. Caraco Pharmaceutical Laboratories, Ltd., 789 
F. Supp. 2d 701 (S.D.W.Va. 2011) (a different district judge refused to find a pharmacy had been fraudulently 
joined in a failure to warn action against a pharmaceutical manufacturer, holding that Karl was at least 
ambiguous as to whether the learned intermediary doctrine could shield the pharmacy from liability).

Regardless of the scope of the common law recognition and status of the learned intermediary doc-
trine, the Legislature legislatively adopted it in 2016 with the enactment of West Virginia Code §55-7-30, 
which provides:

(a) A manufacturer or seller of a prescription drug or medical device may not be held liable in a product 
liability action for a claim based upon inadequate warning or instruction unless the claimant proves, 
among other elements, that: (1) The manufacturer or seller of a prescription drug or medical device 
acted unreasonably in failing to provide reasonable instructions or warnings regarding foreseeable 
risks of harm to prescribing or other health care providers who are in a position to reduce the risks of 
harm in accordance with the instructions or warnings; and(2) Failure to provide reasonable instruc-
tions or warnings was a proximate cause of harm.

(b) It is the intention of the Legislature in enacting this section to adopt and allow the development 
of a learned intermediary doctrine as a defense in cases based upon claims of inadequate warning or 
instruction for prescription drugs or medical devices.

W. Va. Code §55-7-30(a)–(b). This statute became effective May 17, 2016.

In White v. Wyeth, 227 W.Va. 131, 705 S.E.2d 828 (2010), the Court refused to allow a private cause of 
action under West Virginia’s consumer protection statute, West Virginia Code §46A-6-106(a), against phar-
maceutical manufacturers. In White, plaintiffs contended the defendant engaged in deceptive practices by, 
among other things, failing to warn of risks associated with the prescription medicine they purchased. The 
Court concluded, however, that the statute did not apply because “the consumer cannot and does not decide 
what product to purchase.” 705 S.E.2d at 838. This same reasoning would seemingly apply to prescription 
medical devices. Note, however, that the same year as it decided White v. Wyeth, the Court also decided State 
ex rel. McGraw v. Johnson & Johnson, 226 W.Va. 677, 704 S.E.2d 677 (2010), where it reversed a judgment 
against a pharmaceutical manufacturer brought the State under West Virginia’s consumer protection statute 
with no discussion of the applicability of that statute to the State’s claims. A district in New Jersey concluded 
that White v. Wyeth applied only to private causes of action and cited Johnson & Johnson for the proposition 
that the State of West Virginia could pursue claims against prescription drug manufacturers under the state’s 
consumer protection statute. W. Va. ex rel. McGraw v. Bristol Myers Squibb Co., Civil Action No. 13-1603 
(FLW), 2014 U.S. Dist. LEXIS 24026, at *19 (D.N.J. Feb. 26, 2014).

In 2011, the West Virginia legislature passed a choice of law provision specific to failure to warn claims 
in the pharmaceutical medicine context. West Virginia Code §55-8-16(a) (2011) provided:

It is public policy of this state that, in determining the law applicable to a product liability claim brought 
by a nonresident of this state against the manufacturer or distributor of a prescription drug for failure to warn, 
the duty to warn shall be governed solely by the product liability law of the place of injury (“lex loci delicti”).

That statute applied to all civil actions commenced on or after July 1, 2011. West Virginia Code §55-8-
16(b). In 2015, the scope of the statute was amended to remove its limitation to failure to warn claims and it 
now applies to “all liability claims at issue” against a “manufacturer or distributor of a prescription drug or 
other product.” W.Va. Code §55-8-16(a) (2015). Applying the 2011 version of this statute, the Court held that 
where the alleged injuries all occurred in Michigan, that state’s law precluding liability based on failure to 
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warn where a prescription medicine had been approved by the FDA would apply to a suit brought in West 
Virginia. M.M. v. Pfizer, Inc., 239 W. Va. 876, 806 S.E.2d 800 (2017).

West Virginia has rejected innovator liability as a basis for liability against a pharmaceutical manufac-
turer. McNair v. Johnson & Johnson, No. 17-0519, 2018 W. Va. LEXIS 344, 2018 WL 2186550 (W.Va. May 11, 
2018) syllabus point 4:

There is no cause of action in West Virginia for failure to warn and negligent misrepresentation 
against a brand-name drug manufacturer when the drug ingested was produced by a generic 
drug manufacturer.

Similarly, a federal district court has also rejected a Conte argument that a branded manufacturer could 
be liable for inadequate warnings given by a generic manufacturer of its product. Meade v. Parsley, 2009 U.S. 
Dist. Lexis 106071 (S.D.W.Va. Nov. 13, 2009) (holding that a defendant is not liable for “damage resulting 
from a product [it] did not manufacture, distribute or sell.”

Sophisticated User/Bulk Supplier

The West Virginia Supreme Court has neither explicitly accepted nor explicitly rejected the sophisticated 
user doctrine, although some plaintiffs’ counsel have argued Karl precludes its use. As pointed out above, the 
Court in Ilosky noted that when the alleged defect “consists of a lack of adequate warnings or labels and the 
manufacturer can show that such warnings were given to the assembler and that the assembler utilized the 
component against the manufacturer’s warnings, liability should fall on the assembler rather than the manu-
facturer.” Ilosky, 307 S.E.2d at 610 n. 8. In support of that statement, the Ilosky court cited to the Restatement 
(Second) Of Torts §388 comment n, and §388 is frequently cited as the source for the sophisticated user 
defense. O’Neal v. Celanese Corp., 10 F.3d 249, 251 (4th Cir. 1993) (discussing Maryland law). Another court 
noted the effect of comment n:

As comment n to Restatement §388 makes clear, the focus remains on the conduct of the supplier, but 
that conduct is judged in light of the circumstances. Among those circumstances are the feasibility of 
giving direct warnings to all who are entitled to them and, where that is not feasible, whether the sup-
plier acted in a manner reasonably calculated to assure either that the necessary information would be 
passed on to the ultimate handlers of the product or that their safety would otherwise be attended to. 
In such a situation, that is all that reasonably can be asked and it is all we think, that the law requires.

Kennedy v. Mobay Corp., 579 A.2d 1191, 1199 (Md.Ct.Spec.App. 1990), affirmed for the reasons stated, 601 
A.2d 123 (Md. 1992). Thus, Ilosky provides tacit support for application of the sophisticated user defense in 
West Virginia. In Roney v. Gencorp., 654 F. Supp. 2d 501 (S.D.W.Va. 2009), Judge Chambers explicitly adopted 
this reasoning to hold that West Virginia would recognize “some version of the sophisticated user defense,” 
654 F. Supp. 2d at 505, although without precisely defining its parameters.

The Court has not recognized any defenses specific to bulk suppliers. The discussion regarding compo-
nent manufacturers, however, may be applicable. In addition, the district court in Roney found that West 
Virginia would recognize some version of the bulk supplier defense based primarily on its reading of Restate-
ment §388 comment n. 654 F. Supp. 2d at 507.

Heeding Presumption

The West Virginia Supreme Court has not specifically adopted a presumption that a plaintiff would have 
heeded an adequate warning. Muzichuck v. Forest Labs., Inc., No. 1:07CV16, 2015 U.S. Dist. LEXIS 5440, at 
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*33 (N.D.W. Va. Jan. 16, 2015). It has, however, held that where the lack of warnings admittedly did not alter 
the party’s behavior, causation is lacking. In Wilkinson v. Duff, the third-party plaintiff (who had prescribed 
phentermine to the plaintiff’s decedent) made clear the alleged lack of an adequate warning made no differ-
ence to his prescribing decision:

Dr. Duff made plain in his own deposition testimony that the content and form of the labels provided 
by the manufacturer and distributor did not motivate his dispensing of phentermine to Mrs. Wilkin-
son. Irrespective of the actions of the manufacturer and distributor, Dr. Duff stated that he would not 
have prescribed the drug had he known Mrs. Wilkinson was only seven weeks postpartum. We there-
fore cannot, on this record, say that the alleged actions or inactions of Eon Labs and Calvin Scott & 
Company produced the wrong complained of, and were in any way a proximate cause of Mrs. Wilkin-
son’s death.

Wilkinson, 575 S.E.2d at 341. This suggests that even if it were to adopt such a presumption, the defendant 
could rebut it. See also, Meade v. Parsley, 2010 U.S. Dist. Lexis 125217 (S.D.W.Va. November 24, 2010) (rely-
ing on West Virginia Supreme Court’s approval of a jury instruction in Tracy v. Cottrell, 206 W.Va. 363, 524 
S.E.2d 879 n. 9 (1999) for the proposition that plaintiff has the burden of showing that an adequate warning 
would have changed her behavior in a manner that would have avoided the injury). Recently, in a memoran-
dum decision affirming summary judgment for the manufacturer of a coal mine’s custom electrical distribu-
tion system, the Court noted that the plaintiff’s admission he had “failed to read the warnings and manuals” 
applicable to the product. It then added, Importantly, there is no evidence—and, indeed, petitioner does not 
claim—that he would have heeded or read additional warnings or that such additional warnings would have 
prevented the accident. Howard v. Eaton Corp., 2016 W. Va. LEXIS 823 *, CCH Prod. Liab. Rep. P19,947, 2016 
WL 6651592 (W. Va. November 10, 2016) (memorandum decision).

Defenses Available to Those Within the Chain of Distribution
As discussed above, strict liability under West Virginia common law did not distinguish between the var-
ious links in the chain of distribution. Thus, under common law, the same defenses are generally available 
to any defendant within the chain of distribution, with “innocent sellers” left to pursue implied indemnity 
claims up the line. With the enactment of the “innocent seller’ statute, statutorily defined “sellers” are gen-
erally protected from liability for products sold on or after July 6, 2017. Even where that statute is inapplica-
ble, however, there are a number of defenses available to product liability claims to those within the chain 
of distribution.

Comparative Fault

As discussed above, comparative negligence and comparative assumption of the risk are available as defenses 
in a strict liability claim under both the common law and that modified comparative fault statute. These are 
theoretically distinct defenses and fault may be attributed to the plaintiff under both theories. If the plain-
tiff’s fault equals or exceeds fifty percent, there is no recovery.

Comparative negligence: A comparative negligence defense is available “so long as the complained of 
conduct is not a failure to discover a defect or to guard against it.” Star Furniture Co. v. Pulaski Furniture Co., 
171 W. Va. 79, 297 S.E.2d 854 (1982) syllabus point 5.

Comparative assumption of the risk: The defense of assumption of risk is available against a plaintiff in a 
product liability case where it is shown that the plaintiff had actual knowledge of the defective or dangerous 



Product Liability: Warnings, Instructions, and Recalls    West Virginia   11

condition, fully appreciated the risks involved, and continued to use the product. King v. Kayak Mfg. Corp., 
182 W. Va. 276, 387 S.E.2d 511, 522 (W. Va. 1989) syllabus point 3.

Criminal conduct of the plaintiff: In Tug Valley Pharmacy v. All Plaintiffs Below in Mingo Cty., 235 W. Va. 
283, 773 S.E.2d 627 (2015), the Court held that a plaintiff’s criminal conduct was not an absolute bar to recov-
ery but instead that such conduct “must be assessed in accordance with our principles of comparative fault.” 
Tug Valley Pharmacy, syllabus points 4 – 5. On the day after Tug Valley Pharmacy was argued, the Governor 
signed the modified comparative fault bill, West Virginia Code §55-7-13a – 13d. That statute included a 
“wrongful conduct” provision which bars recovery where the plaintiff’s damages “arise out of the person’s 
commission, attempted commission, or immediate flight from the commission or attempted commission of 
a felony; and (2) That the person’s damages were suffered as a proximate result of the commission, attempted 
commission, or immediate flight from the commission or attempted commission of a felony.” W.Va. Code 
§ 55-7-13d(c)(1); see also, Tug Valley Pharmacy, 773 S.E.2d at 641 – 644 (Benjamin, J., concurring) (discuss-
ing the enactment of the wrongful conduct statute).

State of The Art

Under Morningstar, a product’s safety is tested by “what the reasonably prudent manufacturer would accom-
plish in regard to the safety of the product, having in mind the general state of the art of the manufacturing 
process, including design, labels and warnings, as it relates to economic costs, at the time the product was 
made.” Morningstar, syllabus point 5. Church v. Wesson, 182 W.Va. 37, 385 S.E.2d 393, 396 (1989).

No Duty to Warn of Unforeseeable Harms/Misuse

“A manufacturer is not required to produce an accident-free product; however, if the danger encountered 
by the plaintiff was reasonably foreseeable, the manufacturer has a duty to warn of that hazard.” Church v. 
Wesson, 385 S.E.2d at 396 quoting T. Travers, American Law of Products Liability 3d §33.2 (1st ed. 1987). This 
would appear to extend the duty to warn of hazards associated with abnormal use, which the Morningstar 
Court explicitly recognized as a defense:

[T]he seller is entitled to expect a normal use of his product, and is not liable when it is put to an abnor-
mal one. This too has been carried over to strict liability. On either basis, the seller is not liable when 
the product is materially altered before use, or is combined with another product which makes it dan-
gerous, or is mishandled, or used in some unusual and unforeseeable way, as when a wall decorating 
compound is stirred with the finger, or nail polish is set on fire, or an obstinate lady insists on wearing 
shoes two sizes too small. The seller is entitled to have his due warnings and instructions followed; and 
when they are disregarded, and injury results, he is not liable.

253 S.E.2d at 683 (citations omitted). With that said, the Court later held, as part of a decision addressing the 
role of parental immunity to contribution claims where a product liability action was brought as a result of 
an injury to a child, that “the parental immunity doctrine does not preclude a defendant from asserting the 
defense of abnormal product use by the child’s parents to establish the negligence or fault of the parents.” 
Landis v. Hearthmark, LLC, 232 W. Va. 646, 750 S.E.2d 280 (2013) syllabus point 3.

Compliance With Government Standards

The Court has not squarely addressed this in the context of product liability claims. In other contexts, the 
Court has stated that, “if the defendant is able to show that it complied with all applicable federal regulations 
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in the manufacture of [the product at issue], this showing may be a compelling defense to the claims of the 
plaintiffs.” Davis v. Eagle Coal & Dock Co., 640 S.E.2d 81, 90 (W. Va. 2006) (made in the course of denying 
defendant’s assertion that federal law preempted plaintiffs’ state tort law, product liability, breach of war-
ranty, and failure to warn claims against manufacturers of roof bolter dust collection systems); cf., In re Flood 
Litig., 216 W. Va. 534 (W. Va. 2004) syllabus point 9 (compliance by a landowner with the appropriate state 
and federal regulations applicable to the extraction and removal of natural resources may constitute evidence 
in any cause of action for negligence or unreasonable use of the landowner’s land, “but does not give rise 
to a presumption that the landowner acted reasonably or without negligence or liability to others in his or 
her extraction and removal activities.”). The Supreme Court, in a memorandum decision, stated that a jury 
could properly be instructed on compliance with government standards as one factor it could consider in 
determining whether a plaintiff has met its burden of proof. Accord v. Phillip Morris USA, Inc. (In re Tobacco 
Litig.), No. 13-1204, 2014 W. Va. LEXIS 1159, at *9 (Nov. 3, 2014).

Requirement For Expert Testimony
The Court has stated that there is no bright line rule requiring expert testimony in all failure to warn cases. 
J.C. v. Pfizer, Inc., 814 S.E.2d 234, 244 (W. Va. 2018) (agreeing with the Fourth Circuit’s statement in Campbell 
v. Boston Scientific Corporation, 882 F.3d 70 (4th Cir. 2018), that its decision in Morningstar did not establish 
a bright line rule that expert testimony will always be required to establish a failure-to-warn claim). Instead, 
the Court held:

The determination of whether expert testimony is necessary to sustain the burden of proof in complex 
cases involving matters of science, medicine, engineering, technology and the like is made on a case-by-case 
basis. When the issues involved are beyond the common knowledge and experience of the average juror, 
expert testimony shall be required.

J.C. v. Pfizer, Inc., syllabus point 7. With that said, the Morningstar decision demonstrates the need for 
such testimony in most cases:

In a products liability case, the expert witness is ordinarily the critical witness. He serves to set the 
applicable manufacturing, design, labeling and warning standards based on his experience and exper-
tise in a given product field. Through his testimony, the jury is able to evaluate the complex technical 
problems relating to product failure, safety devices, design alternatives, the adequacy of warnings and 
labels, as they relate to economic costs.

Morningstar, 253 S.E.2d at 682. In Ilosky, the Court cited the above language to support the trial court’s 
admission of expert testimony regarding the adequacy of the defendant’s warnings.

Wilkinson v. Duff, 212 W.Va. 725, 575 S.E.2d 335 (2002), presented an interesting twist on expert tes-
timony in a failure to warn case. In Wilkinson, the plaintiff contended that phentermine prescribed by the 
defendant physician to the plaintiff’s wife had caused her to suffer a fatal heart attack. Although the physi-
cian denied that phentermine played any role in the death, he nonetheless filed a third-party action against 
phentermine manufacturers under a failure to warn theory. In order to finesse the problems inherent in 
those contrary positions, the physician:

…introduced no evidence or witnesses regarding whether the product manufactured by the third-
party defendants was unsafe for its intended use and/or failed to contain a required warning. Instead, 
[the physician] contended that he intended to rely upon [the plaintiff’s] evidence that phentermine 
caused or contributed to [the] death—in other words, if the plaintiff proved to a jury that [the dece-
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dent] took phentermine in accordance with [the physician’s] instructions, and that dosage caused or 
contributed to her death, then [the physician] would rely on the plaintiff’s evidence to show that the 
manufacturer and distributor of the phentermine were also liable. However, none of [plaintiff’s] wit-
nesses opined that the labels or warning inserts provided by the manufacturer and distributor were 
insufficient or otherwise defective.

Wilkinson, 575 S.E.2d at 339. As a result of this lack of evidence, the Court affirmed summary judgment for 
the manufacturers.

More recently, the Court again affirmed summary judgment for a pharmaceutical manufacturer in J.C. v. 
Pfizer, Inc. There, the question was whether the plaintiff was required to present expert testimony on the ade-
quacy of a warning label on a prescription medicine. After reviewing the Court’s prior decisions, it held:

In short, our case law demonstrates that the determination of whether expert testimony is necessary 
to sustain the burden of proof in complex cases involving matters of science, medicine, engineering, 
technology and the like is made on a case-by-case. When the issues are beyond the common knowl-
edge and experience of the average juror, expert testimony shall be required. Indeed, “[u]naided by the 
explanations and opinions of those with specialized knowledge or skill…[and] [u]nless the jury is com-
prised of experts in the field, the verdict is based on mere conjecture. Such a verdict is worthless.” Dion 
v. Graduate Hosp. of Univ. of Penn., 360 Pa. Super. 416, 520 A.2d 876, 881 (Pa. Super. Ct. 1987).

J.C. v. Pfizer, 814 S.E.2d at 246. With respect to cases involving prescription drugs, the Court cited with 
approval the reasoning in Dion:

[p]rescription drugs are likely to be complex medicines, esoteric in formula and varied in effect. The 
terms and applications of a warning on such a drug, in order to have meaning, must be explained to 
the jury. This is a subject ‘so distinctively related to some science, profession, business or occupation as 
to be beyond the ken of the average layman.’ McCormick on Evidence 33 (E. Cleary, 3d ed. 1984).

Id. (quoting Dion, 520 A.2d at 881. As the decision as to what “should or should not be included in [the] 
drug label” at issue in that case involved “complex issues,” the Court found that “expert testimony [was] 
necessary.” Id. As the plaintiff lacked such testimony, the Court affirmed the lower court’s grant of sum-
mary judgment.

In an unreported decision, a federal district court stated that, as a “general rule,” expert testimony was 
required as “only when the issues involved are of a complex or technical nature that is beyond the ordinary 
and common knowledge of the average lay juror.” Crawford v. General Motors Corporation, Inc., 2007 U.S. 
Dist. Lexis 47928 at *6 (N.D.W.Va. 2007) (requiring expert testimony in airbag case).

Preemption of Warnings Claims
The West Virginia Supreme Court has rarely addressed preemption arguments in the failure to warn context 
and has even more rarely found preemption. State tort law claims against manufacturers of parts or compo-
nents of railroad locomotives are preempted by federal law under the Locomotive Boiler Inspection Act, 49 
U.S.C. §20701 et seq. In re W. Va. Asbestos Litig., 215 W. Va. 39, 592 S.E.2d 818 (2003) (barring asbestos claim-
ants from pursuing product liability claims including failure to warn claims). In addition, the Court has 
found preemption under the National Traffic and Motor Vehicle Safety Act, 49 U.S.C. §30101, et seq. for reg-
ulations pertaining to glass/glazing of automobile safety glass, FMVSS 205. Morgan v. Ford Motor Company, 
224 W.Va. 62, 680 S.E.2d 77 (2009). On the other hand, it rejected an argument the National Manufactured 
Housing Construction and Safety Standards Act, 42 U.S.C. §5401 et seq. preempted claims based on the pres-
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ence of formaldehyde-treated floor decking in a manufactured home. Harrison v. Skyline Corp., 224 W.Va. 
505, 686 S.E.2d 735 (2009). Likewise, the Court has stated that the Federal Cigarette Labeling and Adver-
tising Act (“FCLAA”), 15 U.S.C. §1331 to 1341, preempted the claims that tobacco manufacturers should 
have “promulgated warnings and instructions for the use of cigarettes, and otherwise disclosed allegedly 
concealed information, ‘through the same channels of communication they used to market their defective 
tobacco to the public’” after 1969. Accord v. Phillip Morris USA, Inc. (In re Tobacco Litig.), No. 13-1204, 2014 
W. Va. LEXIS 1159, at *25 (Nov. 3, 2014)

A federal district court has held that claims that pesticide manufacturers with EPA-approved labeling 
nonetheless “failed to provide adequate warnings and knowledge of risks and safeguards to persons who 
may be expected to handle these pesticide products” are preempted the express pre-emption language of 
the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA), 7 U.S.C. §136v(b) (2001). Jeffers v. Wal-
Mart Stores, Inc., 171 F. Supp. 2d 617, 620 (S.D.W.Va. 2001); Jeffers v. Wal-Mart Stores, Inc., 84 F. Supp. 2d 775 
(S.D.W.Va. 2000).

Failure to warn claims against roof bolter dust collections systems are not preempted by the Federal 
Mine Safety and Health Act, 30 U.S.C. §§801 et seq. Davis v. Eagle Coal and Dock Co., 640 S.E.2d 81 (W.Va. 
2006), cert. denied sub nom., J.H. Fletcher & Co. v. Davis. 127 S. Ct. 2936; 168 L. Ed. 2d 262; 2007 U.S. Lexis 
7531; 75 U.S.L.W. 3661 (2007).

Failure to warns claims against the manufacturer of a medical device which had been subject to the 
FDA’s pre-market approval process are preempted by the Medical Device Amendments to the federal Food 
and Drug Cosmetics Act, 21 U.S.C. §§301 et seq., and in particular 21 U.S.C. §360(k)(a). Rattay v. Medtronic, 
Inc., 482 F. Supp. 2d 746 (N.D.W.Va. 2007). In a case out of the Southern District of West Virginia, the Fourth 
Circuit recently rejected the argument that preemption did not apply where a device allegedly failed to per-
form in accordance with its pre-market approval. Walker v. Medtronic, Inc., 2012 U.S. App. Lexis 1334 (4th 
Cir. January 25, 2012).

POST-SALE DUTY TO WARN

The Court has not explicitly decided whether West Virginia requires post-sale warnings in product liability 
cases and it has sent mixed signals on the question. The Court in Morningstar focused on the state of knowl-
edge at the time the product was made:

The term ‘unsafe’ imparts a standard that the product is to be tested by what the reasonably prudent 
manufacturer would accomplish in regard to the safety of the product, having in mind the general state 
of the art of the manufacturing process, including design, labels and warnings, as it relates to economic 
costs, at the time the product was made.

Morningstar, 253 S.E.2d 666 syllabus point 5 (emphasis added). The emphasized language, with its focus on 
the state of knowledge at the time of manufacture, suggests the manufacturer has a duty to warn only of risks 
known at that time and does not require warnings for subsequently discovered issues.

In Johnson by Johnson v. General Motors Corp., 190 W.Va. 236, 438 S.E.2d 28 (1993), however, the Court 
refused on procedural grounds to overturn a verdict where the jury had been instructed on a post-sale failure 
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to warn in the negligence context. Although it avoided reaching the merits of the post-sale duty question, the 
Court pointed out:

One commentator noted that most courts have held that a seller has a post-sale duty to warn. Robert A. 
Royal, Post Sale Warnings: A Review and Analysis Seeking Fair Compensation Under Uniform Law, 33 
Drake L. Rev. 817, 831–32 (1983–84). However, ‘the scope and definition of that warning… varies, ren-
dering the formulation of black letter law difficult.’ Royal, supra at 832.

Johnson, 438 S.E.2d at 37 n. 5. Because it decided the case on procedural grounds, the Court did not offer any 
insight into what it felt was the appropriate scope, if any, of such a duty.

Finally, in King v. Kayak Mfg. Corp., 182 W. Va. 276, 387 S.E.2d 511 (1989), the plaintiff was injured when 
he dove into a shallow above-ground swimming pool. The defendant challenged, among other things, the 
trial court’s admission of certain old advertising material purporting to show people diving into the defen-
dant’s swimming pools in a manner similar to the manner in which the plaintiff had done. In rejecting that 
evidentiary challenge based on the age of the advertisements, the Court stated:

As to the staleness of the advertising material, there was no evidence as to when this material was 
withdrawn. Nor was it shown that pool purchasers had been subsequently notified by the defendant 
to disregard the withdrawn advertisements or that diving was dangerous. Consequently, we do not 
believe that the trial court committed any error in admitting this material.

King, 387 S.E.2d at 523. This language further suggests that post-sale duties may exist in at least some cir-
cumstances. Cf., Hicks v. Nat’l Seating & Mobility, Inc., Civil Action No. 2:14-cv-24553, 2014 U.S. Dist. LEXIS 
142466, at *6 (S.D. W. Va. Oct. 7, 2014) (stating that a product recall after the sale and before the injury was 
plausible evidence at the pleading stage that the company was aware of the defect).
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