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Germany

By Dr. Susanne Wende, LL.M.

What is the Scope of the Duty to Warn Within Germany?
The German Civil Code (Bürgerliches Gesetzbuch “BGB”) does not explicitly state a duty to warn with regard 
to risks resulting from the use of a product which the manufacturer placed onto the market. However, under 
German tort law—Sec. 823 ff. BGB1—duties of care to the public (Verkehrssicherungspflichten) have been 
established. According to such duty of care, a person who opens a source of hazard to the public is obliged to 
take the appropriate measures to avoid that others are harmed by this source of hazard. If the obliged person 
violates such duty thereby causes damage to the legally protected interests of another person, the tortfeasor 
is liable under Sec. 823 Subsec. 1 BGB,2 in case of negligence or intent. The slightest negligence is sufficient to 
form the basis of an unlimited liability of the tortfeasor.

Based on the provisions of Sec. 823 Subsec. 1 BGB, specific manufacturer’s duties of care to the public 
have been established by German civil court judgements when products are placed on the market. The manu-
facturer is liable for any damage to items of property or personal injury caused by a defective product placed 
on the market by him. A product is defective if it has not been designed or manufactured to the current state 
of scientific and technical knowledge, in particular taking into account the safety interest of the future user 
of the product in relation to the price of the product. A product is also defective, if it is not accompanied by 
proper instructions (“warnings”). The manufacturer’s liability may not be excluded by a warning about risks 
resulting from technical deficiencies of the product. For all these categories, the time of the placing of the 
relevant product on the market is relevant. Therefore, any technical development after the placing on the 
market has not to be taken into account when establishing such specific duties.

Further, Art. 3 of the German Product Liability Act (Produkthaftungsgesetz “ProdHaftG”) which imple-
ments the EC Directive 374/85/EC into German law, a definition of defective products is provided. Art. 3 of 
the Product Liability Act reads:

(1) A product has a defect when it does not provide the safety which one is entitled to expect, taking all 
circumstances into account, in particular

a) its presentation,

b) the use to which it could reasonably be expected that it would be put,

c) the time when it was put into circulation.

(2) A product is not defective for the sole reason that a better product is subsequently put 
into circulation.

 1 Sec. 823 Subsec. 1 German Civil Code (BGB) reads: “A Person who deliberately or negligently unlawfully insures 
life, body, health, freedom, property or other right of another is obliged to compensate the other for the harm aris-
ing from this.”

 2 Life, body, health, freedom or items of property.
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A missing or inadequate warning can be assessed as such a product defect.

Furthermore, the German Product Safety Act (Produktsicherheitsgesetz “ProdSG”) states—inter alia—an 
obligation of the manufacturer to provide adequate instructions and warnings taking into account intended 
use and reasonably foreseeable misuse for its products. Otherwise, the product may not be placed on the 
market. If these requirements are not fulfilled, the competent market surveillance authority may, inter alia, 
issue a ban on making the product available on to market until the product complies with the statutory 
provisions or even issue an order for a product recall, depending on the actual risks caused by inadequate or 
missing warnings/instructions. Further, products not in compliance with the statutory safety provisions may 
be seized and/or destroyed.

What Type of Factors Go into Deciding the Adequacy of a Warning?
There are no legal provisions regarding a proper assessment of the adequacy of a warning under German law. 
According to prevailing judgements of the German Federal Court of Justice (Bundesgerichtshof “BGH”), a 
product has to be accompanied by proper warning if and insofar as safety risks which cannot be avoided by 
technical design may arise out of its use.

Such a warning is adequate if

• the risk which may arise out of the use of the product is clearly described

• the risk is described in a way in which the typical user with the smallest knowledge of all users may 
understand it

• it outlines what use of the product must not be made to avoid such risk

• it clearly describes the consequences which may arise if the warning is not adhered to (“warning of 
consequences”) and

• it is not hidden behind or among other information (the higher the risk for the potential user, the 
more prominent the warning must be placed).

• it describes risks resulting from reasonably foreseeable misuse (warning of consequences of 
non-adherence).

Well-known examples are the so-called baby tea-bottle cases (Kinderteefälle) which were dealt with by 
the BGH at the beginning of the 1990s. The facts which led to these decisions were all the same. Major man-
ufactures of children’s food offered so-called baby-teas (instand powder). A different manufacturer offered 
specifically designed baby-bottles, easy to handle for babies and toddlers and equipped with a dummy. The 
teas, however, had a high sugar concentration. There were cases in which parents, at night, gave these teas 
to their children in the baby-bottle when the children were about to fall asleep. As a consequence, the milk 
teeth of these children were severely damaged because the teeth were exposed to the highly sugar concen-
trated teas for hours. The tea was directly led to the back of the front teeth by the specific design of the baby 
bottle. The tea product was, according to the judgements, not accompanied by proper warnings regarding 
the consequences if children are given the baby-bottles filled with baby-tea to put them to sleep. The BGH 
made it clear that under such circumstances the product has to be accompanied by a clear warning empha-
sizing that, because of the high sugar concentration, the teas must not be given to children over a long period 
of time (“as pacifier or for continuous drinking”), to avoid severe damage to the milk teeth of the children 
(baby bottle syndrome).
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Unless some specific regulation so requires, the warnings do not need to be physically attached to or 
printed on the product itself, but can be included in a booklet or leaflet delivered together with the product. 
However, it is the manufacturer who has to ensure that the warning is taken into account by the user. With 
regard to the baby bottles mentioned above, the BGH stated that a leaflet with the warning might not be suf-
ficient as it could easily been thrown away when the packaging of the bottle is removed. The BGH, however, 
never had to decide whether the warning on the leaflet would cause manufacturer’s liability as there were 
other reasons why the claim was rejected.

This raises questions as regards the language of the warning and whether and to what extent, the mere 
text may or shall be accompanied by pictograms. This, again, has to be decided on the basis of the language 
and reading skills of the average (and least informed) product user taking into account the specific product 
risk and its severity.

Is It Always Necessary to Warn?

Is It Necessary to Warn about Commonly Known Dangers?

Under German law, it is not necessary to warn about commonly known dangers resulting from a product. 
However, the burden of proof lies with the manufacturer to show that a danger resulting from the use of the 
product is commonly known to the average user.

As the BGH put it, there is no necessity to warn if a danger arising out of a product is self-evident. In this 
regard, there is are cases decided by the different German Higher Regional Courts in which the courts stated 
that a manufacturer of ready-mixed concrete for distribution on DIY store has to warn about the hazard of 
an acid burn in case of direct skin contact. As the ready-mixed concrete could be bought in a DIY store, it 
was—according to the courts—to be expected that laypersons not being aware of this risk would use it. It is 
not to be seen as a commonly known, general risk about which a warning would not be necessary.

On the other hand, the German Federal Court of Justice decided that even if a product (boiler) was sold 
in a DIY store, the manufacturer may limit the use by its instruction to an installation by a professional. 
According the German Federal Court of Justice, if it is clearly indicated in the instructions that the product 
must be installed by a professional, the warnings and instruction regarding installation may be customized 
for professional installers and don’t have to contain warnings about hazards which are commonly known to 
this group of professionals.

Is There a Duty to Warn of Open and Obvious Dangers?

Under German law, there is no duty to warn of open and obvious dangers.

However, it is the knowledge of the less informed potential user of the product which decides whether a 
danger is open and obvious. Only if this user may reasonably be expected to be aware of the danger, there is 
no duty to warn.

Is It Necessary to Warn about Unavoidably Unsafe Products?

It is not necessary to warn about unavoidably unsafe products provided that the unavoidable lack of safety is 
obvious or known to the potential user.
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Is There a Heeding Presumption Within Germany?
There is no explicit heeding presumption provided in the codified law. Whether or not a court would assume 
that warnings and instruction would have been read if they existed depends on the specific facts of the 
case. In general, it has to be differentiated between product liability based on German tort law and based on 
the ProdHaftG.

The ProdHaftg does not set forth any heeding presumption. In fact, article 1 subs. 4 of the German Prod-
uct Liability Act sets forth that “the injured party has to prove the defect, the damage and the causal relation-
ship between them.”

Thus, if the alleged defect of the product originates from an insufficient warning by the manufacturer 
of the risks resulting from the use of the product, the user has to prove that in case of a proper warning no 
incorrect use of the product would have taken place and the damage would not have occurred; a mere prob-
ability that the damage would not have occurred is not sufficient. However, it is assumed that a prominent 
correct warning would have been taken into account by the user and, in consequence, the damage would 
have been avoided.

Under German tort law, the situation is a little different since, unlike the German Product Liability Act, 
tort law provides for liability based on fault. Under normal circumstances, the damaged party would have to 
prove the defect, the damage, the causal link between the damage and the defect and the fault of the manu-
facturer. However, prevailing judgements have made it clear that it is the manufacturer who has to exoner-
ate itself.

What Defenses Are Available to those Within the Chain of Distribution?

The Manufacturer

Sect. 1 ProdHaftG sets forth that the manufacturer will not be liable if he proves:

• that he did not put the product into circulation;

• that, having regard to the circumstances, it is presumable that the defect did not exist at the time 
when the product was put into circulation;

• that the product was neither manufactured for sale or any other form of distribution for economic 
purpose, nor manufactured, imported, supplied or distributed within the a professional or commer-
cial activity;

• that the defect is due to compliance of the product with mandatory regulations existing;

• that the state of scientific and technical knowledge at the time when the product was put into circula-
tion was not such as to enable the existence of the defect to be discovered.

Such defences are all available in case of a product defect caused by inadequate or lack of warning.

Bulk Suppliers, Distributors and Retailers

The German Product Liability Act is only applicable to manufacturers, part manufacturers, quasi-manu-
facturers and EU importers. Bulk suppliers, distributors within the EU and retailers are not subject to any 
product liability pursuant to the ProdHaftG, except if they cannot provide the name and address of the man-
ufacturer in case a claimant asks for it (Sect. 4(3) ProdHaftG).
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However, according to Sect. 6 ProdHaftG, all those who have participated in the production or prepa-
ration process of the product, must be considered to be jointly and severally liable, notwithstanding their 
degree of participation with regard to the defect. Accordingly, the injured party would be entitled to bring a 
claim in respect of the damage caused due to a defect in the product (in the case being analysed, due to the 
alleged infringement of the duty to warn) against any of those who participated in the process of production 
if and insofar as they are responsible for the defect in the product.

In case of an insufficient warning, a part manufacturer may only be liable together with the end manu-
facturer if he undertook any responsibility for the text and structure of the warning which accompanied the 
product. Sect. 1(3) ProdHaftG explicitly states that the manufacturer of a component part is also exempted 
from liability if the defect arose from a defect of the main product or from the instructions given by the 
end manufacturer.

Do Component Part Manufacturers Have a Duty to Warn?

If So, How Is It Discharged?

The ProdHaftG provides only for a provision according to which the manufacturer of a component part 
will not be liable if he proves that the defect in the product is attributable to the design of the final product 
in which the component part has been fitted or to the instructions given by the end-manufacturer of the 
final product.

But there is no provision according to which a component part producer has no duty to warn. Moreover, 
it is stated in Sect. 4 ProdHaftG that the component part manufacturer is also the manufacturer. A product 
is, according to Sect. 2 ProdHaftG any movable object, and as such, also a component part. As such, a compo-
nent part may be defective if it is not accompanied with sufficient warnings.

However, if the component part is only used by the end manufacturer when adding it to the final product 
and it is ensured that the final product is accompanied by sufficient warnings also covering risks resulting 
from the component, then there is no duty on the manufacturer of the component to provide a warning.

What Role Does the Learned Intermediary Doctrine Play Within Germany?
Neither the German Product Liability Act nor the tort law do expressly contemplate the learned intermedi-
ary doctrine.

Moreover, under German product liability law, it is and remains the duty of the manufacturer to ensure 
that the product is accompanied by proper warnings which shall not only be for the instruction of the inter-
mediary but the user of the product.

Is It Possible to Delegate the Duty to Warn to Third Parties, Such as Employers?
As mentioned above, the necessary warning on the risks arising out of the use of the product has to accom-
pany the product itself.

There is no provision or rule preventing a manufacturer from delegating its duty to warn to third par-
ties. However, such delegation needs a clear and unequivocal agreement between the manufacturer and the 
third party that the third party will take care of the compliance with the duty to warn; furthermore, it must 
become clear from the content of the agreement that the duty to warn will be properly complied with. This 
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means that it would be insufficient to simply appoint a third party to comply with the duty to warn but the 
third party would have to be instructed what design and content such warning shall have, or, at least, which 
risks would have to be described in the warning.

Under German Product Safety Law, the manufacturer cannot shift the responsibility for adequate warn-
ing to another person. It can of course delegate the setup of warnings to another person. But the manufac-
turer stays solely responsible for the compliance of its products vis-à-vis market surveillance authorities.

Is It Necessary to Warn the Sophisticated User?
Despite the fact that the German Product Liability law requires that the warnings are only sufficient if the 
user with least knowledge is reached, scholars understand that the manufacturer may consider the need to 
warn or the content of the warnings in the light of the specific technical or scientific knowledge of the users 
to which the product is addressed. As has been outlined by the Federal Court of Justice in a case involving 
the severe injury to a thirteen year old boy caused by touching an electric cable when climbing on a train, 
the manufacturer cannot expect that a thirteen year old understands the “lightning sign” which warns 
of the danger of electricity when the location may be used as a playground and access by young people is 
not prevented.

Is an Expert Required on Warning Issues?
The German Product Liability Act and/or tort law does not oblige manufacturers to retain an expert on 
warning issues. Additionally, the retaining of an expert on warnings does not exonerate the manufacturer of 
its product liability in the case that the warnings on which the expert advised prove to be ineffective and/or 
insufficient to make the average consumer aware of the risks which the product involved.

Is There a Post-Sale Duty to Warn?
The German Product Liability Act and/or tort law does not expressly impose any post-sale duty to warn on 
the manufacturer. However, there are prevailing German judgements discussing under what circumstances 
such post-sale duty to warn may arise when the manufacturer becomes aware of safety concerns after the 
placing of the product on the market.

Under German tort law, the manufacturer, in order to avoid liability, is required to undertake market 
monitoring to check whether previously unknown risks have appeared. Such risks may result from a combi-
nation with other, previously unknown products. To avoid liability, the manufacturer would then at least be 
required to issue a proper warning (and/or to conduct a proper product recall, depending, however, on the 
circumstances in the case at hand). As regards the necessity of a product recall, the German Federal Court of 
Justice issued in the end of 2008 a well regarded judgment according to which, under normal circumstances, 
a warning shall be sufficient (see BGH, judgement of 16.12.2008–VI ZR 170/07).

Has the Duty to Warn Been Pre-Empted With Respect to Any Product?
The duty to warn has not been pre-empted with respect to specific products.

In this regard, article 1 subs. 2 No. 4 ProdHaftG sets forth that the manufacturer will only be exempted 
from liability in limited cases in which “the defect is due precisely to the fact that the product was manufac-
tured according to existing mandatory regulation.”
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In order, therefore, to be able to use pre-emption defence under German law, the manufacturer has to 
prove that (i) the damage suffered by the user directly resulted from the warning requirements imposed on 
him as mandatory by the public authorities; and that (ii) the manufacturer did not have the possibility to 
depart from the specific warnings imposed by law or by public authorities as mandatory either by modifying 
the content or wording of the warning or by adding supplementary warnings to those imposed by the law.
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