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South Africa

By Lara von Wildenrath

Introduction to the Consumer Protection Act 68 Of 2008
The Consumer Protection Act 68 of 2008 (“the Act”) replaces the Consumer Affairs (Unfair Business Prac-
tices) Act of 1988, the Trade Practices Act of 1976, the Sales and Service Matters Act of 1964, the Price 
Control Act of 1964 and the Merchandise Marks Act of 1941 (particularly sections 2 to 13 and 16 to 17) 
and consolidates South African consumer law into one piece of legislation. The Act became operative on 1 
April 2011.

The Act is a forerunner to a broader genus of South African legislation that holds at its core, the protec-
tion of the consumer. It aligns South Africa with the consumer law practice in foreign jurisdictions and will 
no doubt set a precedent for similar legislation to be enacted in the future.

This chapter will briefly illustrate the legal principles previously applied in South African law leading up 
to the introduction of the Act, and thereafter will cover the provisions of the Act which deal with product lia-
bility, pre-sale warnings and post-sale duties. In this regard, the obligations of manufacturers and the recip-
rocal rights of consumers will be delineated with particular reference to Chapter 2 (fundamental consumer 
rights) as set out in the Act.

South African Law of Delict (Tort) and the Argument 
for the Introduction of Strict Liability
The Act, for the first time, introduces strict liability for suppliers in respect of defective products sold into the 
South African market. The introduction of consumer centric legislation has had an impact on nearly every 
industry in South Africa because, at the very least, transactions in the ordinary course of business must meet 
the minimum thresholds set out in various aspects of the Consumer Protection Act, including those of strict 
liability. In addition, there is a direct impact on the number of claims brought by consumers seeking redress 
for damages caused by the supply of defective products. This has been encouraged by the establishment of 
the Consumer Goods and Services Ombud in terms of section 82(6) of the Act which is the first port of call in 
receiving consumer complaints.

The thinking and objectives behind the introduction of strict liability in South Africa is that for decades, 
manufacturers have not displayed high levels of enthusiasm when it comes to the obligation of desisting from 
selling defective goods into the market place. The legislature deemed this to be unfair and this resulted in the 
introduction of section 61 of the Act, which is dealt with in detail below.

In South African law, in order for a person to institute an action to recover damages, caused by the use of 
a defective product, a claimant would need to prove all the elements of a delict (“tort” in the USA and UK).1 
The party seeking to enforce a claim for damages would have to prove—

 1 This assumes that there is no contractual relationships between the consumer and the seller of the product.
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an “act” (such as the introduction of a defective product into the market);

that such act was “wrongful” - it would be “wrongful” to introduce defective goods into the market and 
the manufacturer has a legal duty, according to the legal convictions of the community (boni mores), to 
act reasonably to prevent defective products from reaching the market;

that the manufacturer was “negligent” or at “fault” in having introduced such defective product into 
the market. The technical nature of the product and the actual defect would be analysed. Additionally, 
the manufacturer’s conduct would be tested against the standard that a reasonable person would have 
exercised in the particular circumstances;

the introduction of the defective product caused “damage” to the person using such product. It would 
be necessary to show a causal link between the act and the cause of the actual damage. This would usu-
ally be compensated for by the award of monetary compensation.

The most difficult, costly (and frustrating) element for a consumer to prove is that of “negligence”. In order 
to prove the element of negligence, one would have to show that the defect was due to the negligence of the 
manufacturer in the production or manufacturing process. This is often a difficult onus for a person to dis-
charge in that it is a complex and often expensive process to prove shortfalls in the technical production of a 
product. Especially for indigent persons or litigants, this is a heavy and costly onus to bear.

There is therefore a strong argument that there should be strict liability for all manufacturers irre-
spective of whether or not they are contractually linked to consumers. This argument is supported by the 
fact that— 

the manufacturer is in the best position to reduce the risk;

losses suffered by individual consumers may be overwhelming to them but can be insured against by 
the manufacturer and distributed amongst the public as a cost of doing business;

the manufacturer is responsible for placing the product in the market;

strict liability against the seller means that the latter must in turn sue the manufacturer, which leads to 
needless circuitry and litigation; the consumer should be able to sue the manufacturer directly in strict 
liability without privity;

consumers lack the means and skill to investigate the soundness of the product for themselves; and

advertising and marketing devices used by manufacturers, such as trade marks, lull consumers into a 
false sense of security concerning the quality of the goods.

In addition, the manufacturer manufactures products according to technical standards and complies 
with quality controls in the manufacturing process (for example the Standards Act no 8 of 2008). It is these 
costs, particularly in the Research and Development (“R & D”) departments of manufacturers, which will 
be added onto the price of the goods. Thus there must be an expectation on the part of the consumer, that if 
there has been proper attention given in the R & D process and in the manufacture of the particular product, 
that the particular product is “fit for its purpose” and is not defective.

The consumer does not have access to the evidence needed and which emanates from the manufactur-
ing process. This detail would only become available in the legal discovery process which comes at a very 
late stage in court proceedings. This makes it very difficult for a consumer to prepare the claim in the first 
instance and in all probability would result in the claim being abandoned from the outset.

Thus the South African legislature introduced section 61 of the Act. This section (which will be dealt 
with in further detail below) does away with the need for the consumer to prove “negligence or fault” in any 
action for delict—claim for damages. The consumer will leave it up to the manufacturer to prove that the 
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product itself was not defective, (ie the Act shifts the burden (onus) of proof to the manufacturer to prove that 
it was not negligent in introducing the particular product into the market).

While section 61 of the Act provides a convenient mechanism for consumers to enforce their rights, the 
Act does not exclude the remedies available under the common law and provides that no provision of the Act 
must be interpreted so as to preclude a consumer from exercising any rights afforded in terms of the com-
mon law.2

Product Liabililty and South African Common Law
Product liability is defined as—

“The basis and extent to which a manufacturer or supplier of some product should be liable to the ulti-
mate consumer or user for harm done by reason of a defect in design or manufacture.”3

For convenience, most product defects can be divided into four broad categories—
manufacturing or production defects;

design defects;

information defects;

potentially dangerous goods.

South African common law has distinguished the types of product defects by creating the follow-
ing categories—

harmful ingredients (eg arsenic in horse fodder, defective pesticide);

foreign objects—South African courts have followed the famous case of Donoghue vs Stevensen in 1932 
(USA case), where a woman drank from a darkly coloured ginger beer bottle, only to find a decom-
posed snail. She suffered from shock and gastric illness and successfully sued the supplier of the ginger 
beer for damages;

deterioration before sale (eg maggoty ham);

bad design (eg car with a defectively designed steering);

poor preparation (eg borer beetle in furniture);

lack of proper instructions or warning (eg incorrect labels on dipping drums for cattle causing cattle to 
die from pesticide poisoning);

bad packaging (eg badly designed wooden case which broke in transit).

In the case of A Gibb & Son vs Taylor & Mitchell Timber Supply Co, 1975 (2) SA 457 (A), the court was 
asked to consider the supplier’s supply of defective wooden planks, for use on scaffolding, in the construction 
of a building. The question in this case was whether the supplier of the planks, (the dealer) had a duty to take 
reasonable care in detecting the defaults in the planks. It transpired that the planks were rotten (decaying) 
which caused construction workers to fall off the scaffolding. The court held (in rather a dubious decision), 
that a “reasonable dealer could expect the building contractor to inspect the scaffolding before using it.” The 
court held that the damage was not reasonably foreseeable. The claimant was therefore unsuccessful and 
failed in its claim as the claimant could not prove negligence or fault on the part of the supplier.

 2  Section 2(10) of the Act.
 3 DM Walker The Oxford Companion to Law (1980) 1005.
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The Consumer Protection Act 68 of 2008
The Act was introduced by the South African Government to align South Africa with the worldwide trend 
towards concern for consumer rights. The introduction of the National Credit Act 34 of 2005 set the tone for 
the upliftment of consumer rights in South Africa.4

The Act intends to promote a “fair, accessible and sustainable marketplace” for consumer products and 
services in South Africa. The Act aims to protect historically disadvantaged persons and persons who are 
illiterate, subject to poverty and other forms of social and economic inequality.

One of the fundamental rights set out in the Act is to “protect consumers from hazards to their well 
being and safety” and specifically, to protect such consumers from being exploited or harmed by the intro-
duction of defective goods into the South African market place.

We now turn to the specific sections in the Act which deal with this aspect and with the specific guide-
lines on “warning labels” (pre-sale warnings). Naming labels or pre-sale warnings is a critical and important 
element in the manufacturing and sales function.

The Right to Fair Value, Good Quality and Safety (Part H, Chapter 2)
The Act has sets out certain definitions that are applicable to all stakeholders who will be affected by the pro-
visions relating to product liability.

Relevant definitions include the following—
“Goods” includes—

anything marketed for human consumption;

any tangible object not otherwise contemplated in paragraph 5.3.1, including any medium on which 
anything is or may be written or encoded;

any literature, music, photograph, motion picture, game, information, data, software, code or 
other intangible product written or encoded on any medium, or a licence to use any such intangi-
ble product;

a legal interest in land or any other immovable property, other than an interest that falls within the 
definition of “service” in this section;

gas, water and electricity.5

“Defect” means—

any material imperfection in the manufacture of the goods or components, or in performance of 
the services, that renders the goods or results of the service less acceptable than persons generally 
would be reasonably entitled to expect in the circumstances; or

any characteristic of the goods or components that renders the goods or components less 
useful, practicable or safe than persons generally would be reasonably entitled to expect in 
the circumstances.

“Failure” means the inability of the goods to perform in the intended manner or to the intended effect.

 4 The National Credit Act, 2005 provided stringent guidelines in respect of the provision of credit by credit provid-
ers (in the main financial institutions) to consumers. This Act has revamped the manner in which consumers are 
assessed for credit and the manner and form in which credit information is to be made available to consumers.

 5 It should be noted that second hand goods are not specifically excluded from the definition of goods.



Product Liability: Warnings, Instructions, and Recalls    South Africa   5

“Hazard” means a characteristic that -

has been identified as, or declared to be, a hazard in terms of any other law; or

presents a significant risk of personal injury to any person, or damage to property, when the goods 
are utilised.

“Unsafe” means that, due to a characteristic, failure, defect or hazard, particular goods present in 
extreme risk of personal injury or property damage to the consumer or to other persons.

“Transaction” means—

in respect of a person acting in the ordinary course of business—

an agreement between or among that person and one or more other persons for the supply or 
potential supply of any goods or services in exchange for consideration; or

the supply by that person of any goods to or at the direction of a consumer for consideration; or

the performance by, or at the direction of, that person of any services for or at the direction of a 
consumer for consideration; or

an interaction contemplated in section 5(6), irrespective of whether it falls within paragraph (a)—
(mainly supply of goods or services to clubs, associations, franchise agreements).

“Consumer,” in respect of any particular goods or services, means –

a person to whom those particular goods or services are marketed in the ordinary course of the 
supplier’s business;

a person who has entered into a transaction with a supplier in the ordinary course of the supplier’s 
business, unless the transaction is exempt from the application of the Act by section 5(2) or in terms 
of section 5(3);

if the context so requires or permits, a user of those particular goods or a recipient or beneficiary of 
those particular services, irrespective of whether that user, recipient or beneficiary was a party to a 
transaction concerning the supply of those particular goods or services; and

a franchisee in terms of a franchise agreement, to the extent applicable in terms of section 5(6)(b) to 
(e).

“Supplier” means a person who markets any goods or services.

Certain transactions will be excluded from the ambit of the Act. (Section 5(2)). The Act does not apply to 
any transaction

in terms of which goods or services are promoted or supplied to the State;

in terms of which the consumer is a juristic person whose asset value or annual turnover, at the time of 
the transaction, equals or exceeds the threshold value determined by the Minister in terms of section 
6.6

Section 5(5)—If any goods are supplied within the Republic to any person in terms of a transaction that 
is exempt from the application of this Act, those goods, and the importer or producer, distributor and retailer 
of those goods, respectively, are nevertheless subject to sections 60 (product recalls) and 61 (strict liability).

Section 5(8)—The application of this Act in terms of subsections (1) to (7) extends to a matter irrespec-
tive of whether the supplier

resides or has its principal office within or outside the Republic;

 6 The regulations have established the threshold value at R2 million as determined by the Minister.



6   Product Liability: Warnings, Instructions, and Recalls    South Africa

operates on a for-profit basis or otherwise, or

is an individual, juristic person, partnership, trust, organ of state, an entity owned or directed by an 
organ of state, a person contracted or licensed by an organ of state to offer or supply any goods or ser-
vices, or is a public-private partnership; or

is required or licensed in terms of any public regulation to make the supply of the particular goods or 
services available to all or part of the public.

Section 6(1)—on the early effective date as determined in accordance with item 2 of Schedule 2, and 
subsequently at intervals of not more than five years, the Minister, by notice in the Gazette, must determine a 
monetary threshold applicable to the size of the juristic person for the purposes of section 5(2)(b).

Section 6(2)—the initial threshold determined by the Minister in terms of this section takes effect on the 
general effective date as determined in accordance with item 2 of Schedule 2, and each subsequent threshold 
takes effect six months after the date on which it is published in the Gazette.

Consumer’s Rights to Safe, Good Quality Goods—Section 55
Section 55 sets out the type of goods that consumers can expect to receive in a transaction and particularly 
deals with the consumers’ right to receive safe and good quality goods.

Section 55(1) does not apply to goods bought at an auction, as contemplated in section 45 (dealing 
with auctions).

Section 55(2)—except to the extent contemplated in subsection (6), every consumer has a right to receive 
goods that—

are reasonably suitable for the purposes for which they are generally intended;

are of good quality, in good working order and free of any defects;

will be useable and durable for a reasonable period of time, having regard to the use to which they 
would normally be put and to all the surrounding circumstances of their supply; and

comply with any applicable standards set under the Standards Act 29 of 1993, or any other pub-
lic regulation.

Section 55(3)—in addition to the rights set out in subsection (2) (a), if a consumer has specifically 
informed the supplier of the particular purpose for which the consumer wishes to acquire any goods, or the 
use to which the consumer intends to apply those goods, and the supplier—

ordinarily offers to supply such goods; or

acts in a manner consistent with being knowledgeable about the use of those goods, the consumer 
has a right to expect that the goods are reasonably suitable for the specific purpose that the consumer 
has indicated.

Section 55(4)—in determining whether any particular goods satisfied the requirements of subsection 
(2) or (3), all of the circumstances of the supply of those goods must be considered, including but not lim-
ited to—

the manner in which, and the purposes for which, the goods were marketed, packaged and displayed, 
the use of any trade description or mark, any instructions for, or warnings with respect to the use of 
the goods;

the range of things that might reasonably be anticipated to be done with or in relation to the goods; and

the time when the goods were produced and supplied.
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Section 55(5)—for greater certainty in applying subsection (4) states that—
it is irrelevant whether a product failure or defect was latent or patent, or whether it could have been 
detected by a consumer before taking delivery of the goods; and

a product failure or defect may not be inferred in respect of particular goods solely on the grounds that 
better goods have subsequently become available from the same or any other producer or supplier.

Section 55(6)—subsection (2) (a) and (b) do not apply to a transaction if the consumer—
has been expressly informed that particular goods were offered in a specific condition; and

has expressly agreed to accept the goods in that condition, or knowingly acted in a manner consistent 
with accepting the goods in that condition.

The interpretation of some of the more prevalent aspects of section 55 are discussed below.

For the purposes of section 55(2)(a) of the Act, there has been consideration as to what constitutes goods 
which are reasonably suitable for the purposes for which they are generally intended. It has been found that 
the nature of the transaction is important in determining what a “reasonable consumer” would consider as 
an intended purpose.7 In Lazarus and Another v RDB Project Management CC t/a Solid and Another8, the 
National Consumer Tribunal established that it is a consumer with ‘average literacy skills and minimal expe-
rience as a consumer of the relevant goods or services’ who would be considered as a reasonable consumer.

Another aspect which deserves mention is the concept of “quality” under section 55(2)(b) of the Act. 
Once again a robust “reasonableness” approach must be taken in respect of what constitutes poor quality for 
the purposes of determining a defect.9 In this regard, The Consumer Goods and Services Ombud issued an 
advisory note on “Consumer’s Rights Regarding Defective Goods”10 and made it clear that in order for a con-
sumer to be able to return goods under section 56, there must be a material or significant defect or the defect 
renders the goods less useful. In addition, where defects are not significant (and can be easily repaired), the 
consumer would not have the right to cancel a contract of sale.

The effect of section 55(5) is interesting as it provides consumers with a remedy when purchasing goods 
even if the consumer could have detected the defect. This is a departure from the common law.11

Under the common law, an agreement of sale will often specify that the property is to be sold “voet-
stoots.” (an Afrikaans and Roman Dutch term) This means the property is sold “as is,” with all its good attri-
butes and all its faults, including those faults that are not obvious to the naked eye on a reasonable inspection 
of the property, and which only come to light after the purchase of the property. These faults are called 
“latent defects.”

 7  ED Stadler ‘Section 55’ in Naudé & Eiselen (eds) Commentary on the Consumer Protection Act (Revised Service 2 
2017) para 12.

 8  (NCT/36112/2016/75(1)(b)) [2016] ZANCT 15 (9 June 2016) para 19.
 9  ED Stadler ‘Section 55’ in Naudé & Eiselen (eds) Commentary on the Consumer Protection Act (Revised Service 2 

2017) para 17.
 10 http://www.cgso.org.za/wp-content/uploads/2016/05/CGSO-ADVISORY-NOTE-1-RETURNS-REVISION-3.

pdf?87ab66 (accessed 8 August 2018).
 11  ED Stadler ‘Section 55’ in Naudé & Eiselen (eds) Commentary on the Consumer Protection Act (Revised Service 2 

2017) para 51.

http://www.cgso.org.za/wp-content/uploads/2016/05/CGSO-ADVISORY-NOTE-1-RETURNS-REVISION-3.pdf?87ab66
http://www.cgso.org.za/wp-content/uploads/2016/05/CGSO-ADVISORY-NOTE-1-RETURNS-REVISION-3.pdf?87ab66
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Sellers include this clause in agreements in order to protect themselves against never-ending “come-
backs” from the purchaser about things the seller didn’t even know existed. A seller does not want to be sur-
prised with discoveries of new defects months after the sale or be held liable for a geyser that bursts or a roof 
that suddenly starts leaking a year after transfer.

Some sellers try to hide behind a voetstoots clause in cases where there are serious defects that they 
deliberately concealed from the purchaser, such as structural problems, damp, leaking roofs and so on. They 
hope that a coat of fresh paint and the voetstoots clause will absolve them from liability if the purchaser 
discovers these defects too soon. But the law states that a voetstoots clause does not protect the seller against 
claims for latent defects that the seller knew about and deliberately concealed from the purchaser.

The problem posed by section 55(5) is that it is irrelevant whether a product failure or defect was latent 
or patent. This section places an extremely onerous burden on a supplier by making such supplier liable, for 
an unlimited period of time, for patent as well as latent defects or defects that such supplier may not have 
known about prior to the conclusion of the transaction. This could occur despite the fact that the purchaser 
would have made a detailed and careful examination of the item prior to sale. The seller of a second-hand 
vehicle, for example (whether a private individual or dealer), would be exposed to potential claims as any 
latent defect that arises after the sale would still be valid under the Act.

Section 55(6) then provides, in respect of sections 55(2) (a) and (b) (which requires a product to be free 
of any defects), that these sections will not apply to a transaction if a consumer “has been expressly informed 
that particular goods were offered in a specific condition and has expressly agreed to accept the goods in that 
condition”. In the context of second-hand sales, suppliers could rely on section 55(6) by informing the con-
sumer that they are purchasing goods in a particular condition, for example second-hand, as long as the con-
dition is explained with sufficient particularity12 and is not described with a blanket statement, for example, 
that the goods are sold “as is.”

Implied Warranty of Quality—Section 56
Section 56(1)—in any transaction or agreement pertaining to the supply of goods to a consumer there is an 
implied provision that the producer or importer, the distributor and the retailer each warrant that the goods 
comply with the requirements and standards contemplated in section 55, except to the extent that those 
goods have been altered contrary to the instructions, or after leaving the control, of the producer or importer, 
a distributor or the retailer, as the case may be.

Section 56(2)—within six months after the delivery of any goods to a consumer, the consumer may 
return the goods to the supplier, without penalty and at the supplier’s risk and expense, if the goods fail to 
satisfy the requirements and standards contemplated in section 55, and the supplier must, at the direction of 
the consumer, either—

repair or replace the failed, unsafe or defective goods; or

refund to the consumer the price paid by the consumer, for the goods.

 12  ED Stadler ‘Section 55’ in Naudé & Eiselen (eds) Commentary on the Consumer Protection Act (Revised Service 2 
2017) para 56.
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Section 56(3)—if a supplier repairs any particular goods or any component of any such goods, and 
within three months after that repair, the failure, defect or unsafe feature has not been remedied, or a further 
failure, defect or unsafe feature is discovered, the supplier must—

replace the goods; or

refund to the consumer the price paid by the consumer for the goods.

Section 56(4)—the implied warranty imposed by subsection (1), and the right to return goods set out in 
subsection (2), are each in addition to—

any other implied warranty or condition imposed by the common law, this Act or any other public reg-
ulation; and

any express warranty or condition stipulated by the producer or importer, distributor or retailer, as the 
case may be.

So if a supplier has supplied goods to a consumer and the consumer has altered the goods in a certain 
way, and which alteration is contrary to specific instructions which accompanied the sale of goods, then the 
manufacturer would not be liable (eg mixing of potentially flammable or combustible liquids such as paint 
mixing which might cause fires).

This section must be read in contrast with section 20 of the Act. Section 20 states that a consumer has a 
right to return (reject) goods, after having an opportunity to examine goods after delivery, and receive a full 
refund. Section 20 specifically states that this section “is in addition to and not in substitution for:

the right to return unsafe or defective goods, contemplated in section 56 (implied warranty of qual-
ity); or

any other right in law between a supplier and a consumer to return goods and receive a refund.

The Act does not create an automatic presumption that the defect was present at the time of the sale. 
Accordingly, a supplier could deny liability on the basis that the defect arose within the six months after the 
sale and the consumer would have to have the dispute adjudicated on.13

Similarly, the Act does not specify whether the supplier can conduct a technical inspection of the 
goods when they are returned. In its Advisory Note no 1, the Consumer Goods and Services Ombud notes 
that the inspection of goods by a supplier is a practical response but this should only take place in circum-
stances where—

where it is appropriate to believe that the supplier is not liable;

the inspection is conducted and the item is returned to the consumer speedily;

the supplier informs the consumer before doing any repair;

the letter and spirit of the Act and good customer relations guide any such dealings; and

the inspection and time taken thereon do not have the effect of depriving consumers of their rights 
under the Act.14

 13 http://www.cgso.org.za/wp-content/uploads/2016/05/CGSO-ADVISORY-NOTE-1-RETURNS-REVISION-3.
pdf?87ab66 (accessed 8 August 2018).

 14 http://www.cgso.org.za/wp-content/uploads/2016/05/CGSO-ADVISORY-NOTE-1-RETURNS-REVISION-3.
pdf?87ab66 (accessed 8 August 2018).

http://www.cgso.org.za/wp-content/uploads/2016/05/CGSO-ADVISORY-NOTE-1-RETURNS-REVISION-3.pdf?87ab66
http://www.cgso.org.za/wp-content/uploads/2016/05/CGSO-ADVISORY-NOTE-1-RETURNS-REVISION-3.pdf?87ab66
http://www.cgso.org.za/wp-content/uploads/2016/05/CGSO-ADVISORY-NOTE-1-RETURNS-REVISION-3.pdf?87ab66
http://www.cgso.org.za/wp-content/uploads/2016/05/CGSO-ADVISORY-NOTE-1-RETURNS-REVISION-3.pdf?87ab66
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Warning Concerning Fact and Nature of Risks—Pre Sale Warnings—Section 58
Section 58(1) provides that the supplier of any activity or facility that is subject to any—

risk of an unusual character or nature;

risk of which a consumer could not reasonably be expected to be aware, or which an ordinarily alert 
consumer could not reasonably be expected to contemplate, in the circumstances; or

risk that could result in serious injury or death,

must specifically draw the fact, nature and potential effect of that risk to the attention of consumers in 
a form and manner that meets the standards set out in section 49.

Warning labels and pre-sale warnings must be considered very carefully by all manufacturers and 
suppliers of products. This includes foreign suppliers of products as section 5(8)(a) states that the Act would 
apply to any “supplier” that resides or has its principal office within or outside the Republic (ie includes for-
eign suppliers).

Section 49 is very specific in terms of the manner in which notices must be given to consumers. In par-
ticular there is an obligation on suppliers to draw the fact, nature and potential effect of risks to the attention 
of the consumer in a manner and form that satisfies the requirements of subsections 49(3) to (5), and the 
consumer must have assented to that provision or notice by signing or initialing the provision or otherwise 
acting in a manner consistent with an acknowledgment of the notice, awareness of the risk and acceptance of 
the provision.

The reference to section 49 of the Act provides the supplier with guidance on the manner and extent to 
which suppliers must bring warnings to the attention of consumers. In this way it is not enough to warn the 
consumer of a potential risk when that risk is of an unusual character, that consumer must also be warned of 
the nature and potential effect of the risk. For example, if the consumer engages in an activity that includes 
a strobe light, the supplier would be obligated to warn the consumer that the light may affect those suffering 
from epilepsy which in turn may cause seizures.15

Section 58(2) provides that a person who packages any hazardous or unsafe goods for supply to con-
sumers must display on or within that packaging a notice that meets the requirements of section 22, and 
any other applicable standards, providing the consumer with adequate instructions for the safe handling 
and use of those goods. This subsection applies to any “person” who packages a hazardous or unsafe good 
for supply to consumers. It is important to note that the Act defines a supplier as a person and a person is 
in turn defined as a juristic person. Therefore, it is clear, that the reference to a person in this subsection 
includes suppliers.

Furthermore, in terms of section 22(1) the consumer has a right to information in plain and understand-
able language and the producer of a notice must produce, provide and display that notice in the prescribed 
form as set out in the Act as well as in plain language.

In terms of section 22(2) any notice, document or visual representation would be in plain language if it 
is reasonable to conclude that an ordinary consumer of the class of persons for whom the notice, document 
or visual representation is intended, with average literacy skills and minimal experience as a consumer 

 15  E van Zyl ‘Section 58’ in Naudé & Eiselen (eds) Commentary on the Consumer Protection Act (Original Service 2014) 
para 9.
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of the relevant goods or services, could be expected to understand the content, significance and import of 
the notice.

Section 58(3)—subsection (2) does not apply to any hazardous or unsafe goods to the extent that a sub-
stantially similar label or notice has been applied in terms of any other public regulation.

Section 58(4)—a person who installs any hazardous or unsafe goods contemplated in subsection (2) for 
a consumer, or supplies any such goods to a consumer in conjunction with the performance of any services, 
must give the consumer the original copy of—

any document required in terms of that subsection; or

any similar document applied to those goods in terms of another public regulation.

The extent of the onus on suppliers to provide adequate warning instructions/notice particularly in the 
context where “serious injury or death” could result should be based on reasonability in the circumstances 
and not on unrealistic remote risks that cannot be foreseen. For example, if a supplier did not know of or did 
not ought to have known of a risk, that supplier cannot reasonably be expected to warn a consumer of that 
risk.16

Safety, Monitoring and Recall—Post Sale Duties—Section 60
Section 60(1)—the Commission must promote, within the framework of section 82, the development, adop-
tion and application of industry-wide codes of practice providing for effective and efficient systems to—

receive notice of—

consumer complaints or reports of product failures, defects or hazards;

the return of any goods because of a failure, defect or hazard;

personal injury, illness or damage to property caused wholly or partially as a result of a product 
failure, defect or hazard; and

other indication of failure, defect or hazard, in any particular goods or in any component of them, 
or injury or damage resulting from the use of those goods;

monitor the sources of information contemplated in paragraph (a), and analyse the information 
received with the object of detecting or identifying any previously undetected or unrecognised poten-
tial risk to the public from the use of or exposure to those goods;

conduct investigations into the nature, causes, extent and degree of the risk to the public;

notify consumers of the nature, causes, extent and degree of the risk pertaining to those goods; and

if the goods are unsafe, recall those goods for repair, replacement or refund.

Section 60(2)—if the Commission has reasonable grounds to believe that any goods may be unsafe, or 
that there is a potential risk to the public from the continued use of or exposure to the goods, and the pro-
ducer or importer of those goods has not taken any steps required by an applicable code contemplated in 
subsection (1), the Commission, by written notice, may require that producer to—

conduct an investigation contemplated in subsection (1); or

carry out a recall programme on any terms required by the Commission.

 16  E van Zyl ‘Section 58’ in Naudé & Eiselen (eds) Commentary on the Consumer Protection Act (Original Service 2014) 
para 11.
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Section 60(3) - a producer or importer affected by a notice issued in terms of subsection (2) may apply to the 
Tribunal to set aside the notice in whole or in part.

On or about 13 June 2012, the Commissioner of the National Consumer Commission (“Commission”) 
published the Consumer Product Safety Recall Guidelines (“the Guidelines”). The Guidelines set out what a 
supplier is required to do when conducting a product safety recall.

The Guidelines provide the framework for the National Consumer Commission to—
receive notice of: consumer complaints or reports of product failures, defects or hazards; the return 
of any goods due to defect or failure; personal injury, illness or damage to the property caused by the 
product failure, defect or hazard or other indication of failure, defect or hazard in any particular goods 
or injury or damage resulting from the use of those goods;

monitor the sources of information of any defects, product failures or hazards and analyse the infor-
mation with the object of detecting or identifying any previously undetected or unrecognised potential 
risk to the public from the use of or exposure to the product;

notify consumers of the nature, causes, extent and degree of the risk pertaining to those goods; and

if the goods are unsafe, recall those goods for repairs, replacement or refund.

The Guidelines provide for voluntary recalls when the supplier initiates the recall and voluntarily takes 
action to remove the relevant goods from the distribution, sale and/or consumption. This process can also be 
negotiated with the supplier by the commission.

If a voluntary recall occurs, the Commission requires the notification in writing within two days of the 
supplier initiating the recall informing the Commission of the goods which are subject to a recall and provid-
ing details of the nature of the defect of dangerous characteristic. A supplier who fails to notify the Commis-
sion may be found guilty of an offence under section 110(2) of the Act.

Individual suppliers throughout the supply chain are then responsible for the investigation and rectifica-
tion of safety related hazards in products that they supply.

Where the Commission becomes aware of a safety related hazard it will attempt to identify the sup-
plier at the highest level in the supply chain in order to assist the supplier to ensure all relevant suppliers 
from within the supply chain, including international recipients, are identified and advised of the safety 
related hazard.

A supplier then has the following general responsibilities in relation to a recall, to—
conduct a comprehensive risk analysis of the safety hazard;

stop distribution of a product that has been identified for recall;

cease production or modify the manufacturing process for a product that has been identified for recall;

remove the unsafe product from the marketplace;

notify the relevant regulators;

notify the public;

notify intentional product recipients;

notify others in the domestic supply chain;

facilitate the return of the recalled products from consumers;

have a written recall strategy/plan;

maintain records and establish procedures that will facilitate a recall; and
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provide progress reports on the conduct of the recall to the Comission and relevant regulators.

In some instances where a product recall is not necessary given the outcome of the supplier’s risk analysis, 
the supplier can issue a trade level recall or a safety alert. The same responsibilities applicable to the product 
recall would apply in this instance.

Should a product recall be initiated, then the supplier would have the primary responsibility for imple-
menting the recall.

The supplier is mandated to action the following steps in the event of a product recall—
notifying the regulator/s of the recall which includes providing details of other entities within the sup-
ply chain that have been notified of the recall (this must be done in the prescribed manner, namely the 
Recall Notification Form);

prepare and submit a recall strategy to the regulator/s;

retrieve the affected product from consumers and from within the supply chain; and

report on the recall to the regulator.

The supplier undertaking the product recall must provide monthly progress updates to the Commission 
and a final progress update once the product recall is finalized. The National Consumer Commission will 
then close the product recall if it is satisfied that the objectives of the recall have been achieved.

Liability for Damages Caused By Goods—Section 61
Section 61(1)—except to the extent contemplated in subsection (4), the producer or importer, distributor or 
retailer of any goods is liable for any harm, as described in subsection (5), caused wholly or partly as a conse-
quence of—

supplying any unsafe goods;

a product failure, defect or hazard in any goods; or

inadequate instructions or warnings provided to the consumer pertaining to any hazard arising from 
or associated with the use of any goods, irrespective of whether the harm resulted from any negligence 
on the part of the producer, importer, distributor or retailer, as the case may be.

Section 61(2)—a supplier of services who, in conjunction with the performance of those services, applies, 
supplies, installs or provides access to any goods, must be regarded as a supplier of those goods to the con-
sumer, for the purposes of this section.

Section 61(3)—if, in a particular case, more than one person is liable in terms of this section, their liabil-
ity is joint and several.

Section 61(4)—liability of a particular person in terms of this section does not arise if—
the unsafe product characteristic, failure, defect or hazard that results in harm is wholly attributable to 
compliance with any public regulation;

the alleged unsafe product characteristic, failure, defect or hazard—

did not exist in the goods at the time it was supplied by that person to another person alleged to be 
liable; or

was wholly attributable to compliance by that person with instructions provided by the person who 
supplied the goods to that person, in which case subparagraph (i) does not apply;
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it is unreasonable to expect the distributor or retailer to have discovered the unsafe product char-
acteristic, failure, defect or hazard, having regard to that person’s role in marketing the goods to 
consumers; or

the claim for damages is brought more than three years after the—

death or injury of a person contemplated in subsection (5) (a);

earliest time at which a person had knowledge of the material facts about an illness contem-
plated in subsection (5) (b); or

earliest time at which a person with an interest in any property had knowledge of the material 
facts about the loss or damage to that property contemplated in subsection (5) (c); or

the latest date on which a person suffered any economic loss contemplated in subsection (5) (d).

Section 61(5)—harm for which a person may be held liable in terms of this section includes—
the death of, or injury to, any natural person;

an illness of any natural person;

any loss of, or physical damage to, any property, irrespective of whether it is movable or immov-
able; and

any economic loss that results from harm contemplated in paragraph (a), (b) or (c).

Section 61(6)—nothing in this section limits the authority of a court to—
assess whether any harm has been proven and adequately mitigated;

determine the extent and monetary value of any damages, including economic loss; or

apportion liability among persons who are found to be jointly and severally liable where the court 
believes that more than one party is to blame for the damage caused. The court would “apportion 
blame” by making an award of damages on a percentage split basis.17

So this now reduces, once and for all, the whole debate about the onus of proof. The consumer will have 
to prove, in the first instance, that the manufacturer (supplier) had a duty to take reasonable steps to prevent 
defective products from reaching the market (wrongfulness). The consumer will then have to prove that there 
was a causal link between the supply of the product and the damages suffered by the consumer. The con-
sumer will then have to show damage or economic loss caused to the consumer by the use of such product.

As a result of the introduction of this section, the consumer no longer has to show “fault” (ie negligence 
or carelessness) in the manufacturing process. In the ordinary course, this would be very difficult as this 
information is simply not available to the consumer prior to the issuing of the summons for damages. Such 
evidence would only become available after the exchange of pleadings and in the discovery process.

It will therefore be up to the manufacturer to prove that the product itself was not defective. Therefore 
the Act shifts this burden (onus) of proof onto the manufacturer.

These are all serious consequences which in certain instances could become very costly for manufac-
turers. Particularly if the supply of defective products results in “class action suits” (ie where a multitude of 
claimants (all having suffered loss or damage) sue out a cumulative claim against the manufacturer).

 17 Apportionment of liability would apply in terms of the Apportionment of Damages Act 34 of 1956.
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Protection of Consumer Rights and Enforcement by the Courts
The CPA establishes various forums for the protection of consumer rights—

accredited consumer protection groups;

National Consumer Commission;

alternative dispute resolution agents;

industry ombud;

consumer court;

National Consumer Tribunal and

The National Consumer Commission.

Section 76(1)(c) states that a court considering a matter in terms of the Act may award damages against 
a supplier for collective injury to all or a class of consumers generally, to be paid on any terms or conditions 
that the court considers just and equitable and suitable to achieve the purposes of the Act.

Section 76(1)(c) for the first time introduces the possibility of “class action suites” into South African law. 
This is an opportunity for consumers in South Africa who wish to institute collective action against a manu-
facturer that has failed to comply with the Act and has caused damage to a consumer. For example, in early 
2018, a Listeriosis outbreak which lead to the sickness (and some cases death) of a number of consumers was 
traced back to ready-to-eat meat products produced by a well-known brand conglomerate. A class action law-
suit was launched on behalf of consumers who were affected by the outbreak and was based on section 61 of 
the Act.18

Additionally, the Act also introduces the concept of an award of “special damages” in terms of section 
76(2). South African law generally does not recognise “punitive damages” awards. The legislative provision 
has certainly opened the door in this regard.

On or about 25 July 2011, the Commissioner of the National Consumer Commissioner published the 
final enforcement guidelines which established the functions and procedures of the National Consumer 
Commission.19

These functions include, inter alia,—
promoting informal resolutions of disputes;

receiving complaints in respect of the Act;

monitoring the consumer market to ensure that prohibited conduct under the Act is prevented, 
detected or prosecuted;

monitoring accredited consumer groups;

investigating and evaluating alleged prohibited conduct and offences;

issuing and enforcing compliance notices;

negotiating and concluding undertaking and consent orders contemplated in the Act;

referring any concerns regarding market share, anticompetitive behavior or conduct that may be pro-
hibited to the Competition Commission;

 18  https://www.fin24.com/Companies/Retail/rights-firm-spoor-launches-tiger-brands-class-action-20180330 
(accessed 10 August 2018).

 19  General Notice 492 in Government Gazette 34484 of 25 July 2011

https://www.fin24.com/Companies/Retail/rights-firm-spoor-launches-tiger-brands-class-action-20180330
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referring matters to the National Consumer Tribunal; and

referring alleged offences in terms of the Act to the National Prosecuting Authority.

On or about 30 March 2015, the Minister published the Prescription of the Consumer Goods and Ser-
vices Industry Code and Accreditation of the Alternative Dispute Resolution Scheme in terms of section 82 of 
the Act (“the CGSO Code”).20

The CSGO Code applies to all Participants and/or entities involved in the Supply Chain that provides, 
markets and/or offers to supply Goods and Services to Consumers.

The CSGO Code establishes a Consumer Goods and Services Ombud which is the first industry body that 
consumers should approach, should they have a complaint that has not been adequately dealt with by the 
Supplier/Participant.

Conclusion
South Africa is now faced with a dramatic shift to the protection of consumer rights in formal procedure and 
legislation. The Act creates a new dispensation for the South African consumer who can now meaningfully 
institute claims in respect of product liability damage either individually or in terms of class actions. The Act 
certainly brings South Africa into line with foreign jurisdictions and provides consumers with similar pro-
tection which is generally available to consumers world wide.

All in all the Act is a good piece of legislation and has been designed to make litigation claims against big 
business less costly and more accessible to the average South African consumer.
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