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P roducts liability actions are generally governed by 
the Restatement (Second) of Torts Section 402A. 

A number of specific defenses and presumptions are 
governed by a statute enacted in 1978, the Products 
Liability Act of Kentucky, Kentucky Revised Statutes 
Sections 411.300 to 411.350 (LexisNexis 2017). For a 
historical discussion of products liability law in Ken-
tucky, see Montgomery Elevator Co. v. McCullough, 
676 S.W.2d 776 (Ky. 1984), and Anderson v. Black & 
Decker, Inc., 597 F. Supp. 1298 (E.D. Ky. 1984).

Restatement (Third) of Torts: 
Products Liability
The Kentucky Supreme Court has adopted Section 
6(d) of the Restatement (Third) of Torts: Products 
Liability, the learned intermediary doctrine. Larkin 
v. Pfizer, Inc., 153 S.W.3d 758 (Ky. 2004); Hyman 
& Armstrong, P.S.C. v. Gunderson, 279 S.W.3d 93 
(Ky. 2008); see also Whybark v. Synthes, Inc., No. 
5:15-CV-00084-GNS-LLK, 2017 U.S. Dist. Lexis 
67988, 2017 WL 1788673 (W.D. Ky. May 3, 2017); 
Prather v. Abbott Labs., 960 F. Supp. 2d 700 (W.D. 
Ky. 2013); Mahaney ex rel. Estate of Kyle v. Novartis 
Pharms. Corp., 835 F. Supp. 2d 299 (W.D. Ky. 2011). 
The Kentucky Supreme Court has also adopted Sec-
tion 21, the economic loss rule, but declined to adopt 
the calamitous event exception. Giddings & Lewis, 
Inc. v. Indus. Risk Insurers, 348 S.W.3d 729 (Ky. 2011).

The Kentucky Supreme Court rejected adoption 
of Section 11 of the Third Restatement in Osten-
dorf v. Clark Equipment Co., 122 S.W.3d 530 (Ky. 
2003). In Toyota Motor Corp. v. Gregory, the Ken-
tucky Supreme Court declined to expressly adopt 
Section 2 but indicated that “[d]ecisions of this 
Court are implicitly consistent with the Federal 
decisions” that have adopted and applied Section 
2. 136 S.W.3d 35, 42 (Ky. 2004); see also Hopkins v. 
Ford Motor Co., No. 1:07-CV-00068, 2011 U.S. Dist. 
Lexis 131498, 2011 WL 5525454 (W.D. Ky. Nov. 
14, 2011).

In a diversity matter, a Kentucky federal court has 
adopted Section 10. Jarrett v. Duro- Med Indus., No. 
05-102-JBC, 2007 U.S. Dist. Lexis 13163, 2007 WL 
628146 (E.D. Ky. Feb. 26, 2007). However, other Ken-
tucky federal courts sitting in diversity have rejected 
Section 14, the apparent manufacturer doctrine, Tay-
lor v. Southwire Tools & Equip., 130 F. Supp. 3d 1017 
(E.D. Ky. 2015), Rushing v. Flerlage Marine Co., No. 
3:08-CV-00531-JDM, 2011 U.S. Dist. Lexis 112073, 
2011 WL 4538075 (W.D. Ky. Sept. 29, 2011), and 
Section 4, Cummins ex rel. C.A.P. v. BIC USA, Inc., 
No. 1:08-CV-00019, 2011 U.S. Dist. Lexis 40259, 2011 
WL 1399768 (W.D. Ky. Apr. 12, 2011) (indicating that 
case law interpreting Kentucky’s negligence per se 
statute, Kentucky Revised Statutes Section 446.070, 
is limited to Kentucky statutory provisions and can-
not be applied to federal statutes and regulations, as 
suggested in Section 4 of the Third Restatement).

Other Kentucky courts have cited or discussed 
provisions of the Third Restatement with approval. 
See, e.g., Busch v. Ansell Perry, Inc., No. 3:01CV-126-H, 
2005 U.S. Dist. Lexis 44075, 2005 WL 877805 (W.D. 
Ky. Mar. 8, 2005) (discussing Section 2 subject mat-
ter); Edwards v. Hop Sin, Inc., 140 S.W.3d 13 (Ky. Ct. 
App. 2003) (citing Sections 1 and 2); James v. Meow 
Media, Inc., 90 F. Supp. 2d 798 (W.D. Ky. 2000), aff’d, 
300 F.3d 683 (6th Cir. 2002) (citing Section 19); Gar-
lock Sealing Techs., LLC v. Robertson, No. 2009-CA-
000483-MR, 2011 Ky. App. Unpub. Lexis 404, 2011 
WL 1811683 (Ky. Ct. App. May 13, 2011) (citing Sec-
tions 1 and 2); Pearson ex rel. Trent v. Nat’l Feeding 
Sys., Inc., 90 S.W.3d 46 (Ky. 2002) (citing Section 12); 
Scruggs v. Sperian Fall Arrest Sys., Inc., No. 5:10-CV-
26, 2011 U.S. Dist. Lexis 116146, 2011 WL 4744908 
(W.D. Ky. Oct. 7, 2011) (citing Sections 5 and 15).

Available Defenses
Assumption of Risk
Kentucky abolished the defense of assumption of 
risk in Parker v. Redden, 421 S.W.2d 586 (Ky. Ct. App. 
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1967). A closer reading of the case, however, reveals 
that the court intended to abolish pure assumption 
of risk—voluntarily encountering a known risk cre-
ated by the negligence of a defendant without regard 
to whether the plaintiff’s conduct was reasonable. Id. 
at 591. The court retained the concept of qualified 
assumption of risk, but reclassified the defense as 
a part of contributory negligence. Id. at 592–93; see 
also Anderson v. Black & Decker, Inc., 597 F. Supp. 
1298 (E.D. Ky. 1984) (discussing comment n to Sec-
tion 402A of the Second Restatement). Regardless, 
Kentucky later abandoned contributory negligence 
and is now a pure comparative fault jurisdiction; 
therefore, any negligence on the part of the plain-
tiff—which would include traditional assumption- 
of- risk- type conduct—would be apportioned to the 
plaintiff by the factfinder. See “Comparative Fault/
Contributory Fault,” infra.

Comparative Fault/Contributory Fault
Kentucky became a pure comparative negligence 
jurisdiction in 1984 and has adopted a strict appor-
tionment statute for all tort cases. See, e.g., Ky. Rev. 
Stat. Ann. §411.182 (LexisNexis 2017); Hilen v. Hays, 
673 S.W.2d 713 (Ky. 1984). Pure comparative fault 
principles apply to all products liability cases in 
Kentucky. See, e.g., Ky. Rev. Stat. Ann. §411.182(1) 
(LexisNexis 2017) (“In all tort actions….”) (emphasis 
added); Caterpillar, Inc. v. Brock, 915 S.W.2d 751 (Ky. 
1996) (holding comparative negligence statute super-
sedes Kentucky Revised Statutes Section 411.320(3) 
(LexisNexis 2017), a contributory negligence pro-
vision of Kentucky’s Products Liability Act). The 
seminal case shifting Kentucky from a contributory 
negligence to pure comparative negligence jurisdic-
tion is Hilen.

Supporting case law limits allocation of fault 
to those who actively assert claims, offensively or 
defensively, as parties in the litigation or who have 
settled by release or agreement. See, e.g., Baker v. 
Webb, 883 S.W.2d 898, 900 (Ky. Ct. App. 1994). For 
purposes of assessing comparative fault in all tort 
cases, including products liability actions, “fault” 
includes acts or omissions that are in any measure 
negligent or reckless toward the person or property 
of the actor or others or that subject a person to 
strict tort liability, breach of warranty, unreasonable 
assumption of risk not constituting an enforceable 
express consent, misuse of a product for which the 

defendant otherwise would be liable, and unreason-
able failure to avoid an injury or to mitigate dam-
ages. Owens Corning Fiberglas Corp. v. Parrish, 58 
S.W.3d 467 (Ky. 2001).

Evidence of a plaintiff’s alcohol consumption 
may be admissible as relevant to comparative fault. 
Smith v. Toyota Motor Corp., 105 F. App’x 47 (6th Cir. 
2004). Likewise, evidence of a plaintiff’s tobacco use 
is admissible, with respect to comparative fault in 
asbestos litigation. Owens Corning Fiberglas Corp., 
58 S.W.3d 467.

Seat Belts—Failure to Use
Failure to wear a seat belt may constitute comparative 
fault, if the failure was a substantial factor in con-
tributing to cause or enhance the injuries. Wemyss v. 
Coleman, 729 S.W.2d 174 (Ky. 1987); Geyer v. Mankin, 
984 S.W.2d 104 (Ky. Ct. App. 1998); Norton v. Cana-
dian Am. Tank Lines, No. 06-411-C, 2009 U.S. Dist. 
Lexis 2184, 2009 WL 86603 (W.D. Ky. Jan. 12, 2009).

Misuse of Product
A plaintiff’s product misuse is governed by com-
parative fault principles, in light of the holding in 
Caterpillar, Inc. v. Brock, 915 S.W.2d 751 (Ky. 1996). 
Leslie v. Cincinnati Sub- Zero Prods., 961 S.W.2d 799, 
804 (Ky. Ct. App. 1998) (“KRS 411.320(1), which 
stated that a manufacturer would be held liable only 
for injury which would have occurred if the prod-
uct had been properly maintained, was deemed to 
be repealed by the enactment of the comparative 
fault statute (KRS 411.182) in Caterpillar”); see also 
“Comparative Fault/Contributory Fault,” supra, for 
a discussion of contributory negligence versus com-
parative negligence.

An extraordinary, unforeseeable misuse can break 
the chain of causation and absolve a defendant of 
liability. Sturm, Ruger & Co. v. Bloyd, 586 S.W.2d 19 
(Ky. 1979); Briscoe v. Amazing Prods., Inc., 23 S.W.3d 
228 (Ky. Ct. App. 2000).

Unanticipated, Unforeseeable, 
or Unintended Use
Use of a product in a manner different than the 
manufacturer intended does not constitute com-
parative negligence as a matter of law when the 
user is unaware of the danger and the use is rea-
sonably foreseeable. Burke Enters., Inc. v. Mitchell, 
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700 S.W.2d 789 (Ky. 1985). However, an extraordi-
nary, unforeseeable misuse can break the chain of 
causation and absolve a defendant of liability. Sturm, 
Ruger & Co. v. Bloyd, 586 S.W.2d 19 (Ky. 1979); 
Briscoe v. Amazing Prods., Inc., 23 S.W.3d 228 (Ky. 
Ct. App. 2000).

Alteration of Product
Previously, under the Kentucky Products Liability 
Act, a manufacturer was liable only if the injury oc-
curred or would have occurred while the product was 
being used in its original, unaltered, and unmodified 
condition. Ky. Rev. Stat. Ann. §411.320(2) (LexisNexis 
2017). However, since the enactment of pure compar-
ative fault in Kentucky, Section 411.320(2) is no lon-
ger good law and Kentucky’s comparative fault statute 
controls, meaning any alteration of a product by a 
plaintiff would result in perhaps a finding of com-
parative fault but would not completely bar recovery. 
Smith v. Louis Berkman Co., 894 F. Supp. 1084, 1090 
(W.D. Ky. 1995) (“KRS 411.320(2) is irreconcilable 
with current law”); Low v. Power Tool Specialist, Inc., 
803 F. Supp. 2d 655, 659 (E.D. Ky. 2011) (“Because 
Kentucky courts have reaffirmed Caterpillar since 
Monsanto… and because subsection (2) is not mate-
rially distinguishable from subsection (1), the Court 
is confident that the Kentucky Supreme Court would 
strike down subsection (2).”).

Product alteration or modification includes failure 
to observe routine care and maintenance but does 
not include ordinary wear and tear, and it applies 
to alterations made by any person or entity, except 
those made in accordance with the manufacturer’s 
specifications or instructions. Monsanto Co. v. Reed, 
950 S.W.2d 811 (Ky. 1997); Ulrich v. Kasco Abrasives 
Co., 532 S.W.2d 197 (Ky. 1976); Dailey v. Hoffman/
New Yorker, Inc., No. 09-343-KSF, 2011 U.S. Dist. 
Lexis 133199, 2011 WL 5598908 (E.D. Ky. Nov. 17, 
2011). Criminal alteration or illegal use of a product 
entitles a manufacturer to summary judgment. See 
Foister v. Purdue Pharma, L.P., 295 F. Supp. 2d 693, 
704 (E.D. Ky. 2003) (“[C]ourts have prohibited recov-
ery in prescription drug cases based upon the plain-
tiff’s illegal use of the drug.”).

Unavoidably Unsafe Products
Kentucky has adopted comment k to Section 402A of 
the Restatement (Second) of Torts. McMichael v. Am. 

Red Cross, 532 S.W.2d 7 (Ky. Ct. App. 1975); Larkin v. 
Pfizer, Inc., 153 S.W.3d 758 (Ky. 2004); Tobin v. Astra 
Pharm. Prods., Inc., 993 F.2d 528 (6th Cir. 1993). 
Comment k does not provide blanket immunity 
from strict liability and applies only if a prescription 
drug’s benefits outweigh the risks. Prather v. Abbott 
Labs., 960 F. Supp. 2d 700 (W.D. Ky. 2013); Weiss v. 
Fujisawa Pharm. Co., No. 5:05-527-JMH, 2006 U.S. 
Dist. Lexis 88737, 2006 WL 3533072 (E.D. Ky. Dec. 7, 
2006). In Kentucky, the scope of comment k is deter-
mined on a case-by-case basis. Estate of Demoss v. Eli 
Lilly & Co., 234 F. Supp. 3d 873 (W.D. Ky. 2017).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
There is no duty to warn of an open, known, and/
or obvious danger in a product. Montgomery Ele-
vator Co. v. McCullough, 676 S.W.2d 776 (Ky. 1984); 
McCabe Powers Body Co. v. Sharp, 594 S.W.2d 592 
(Ky. 1980); Smith v. Joy Techs., Inc., 828 F.3d 391 (6th 
Cir. 2016); King v. Ford Motor Co., 209 F.3d 886 (6th 
Cir. 2000); Hutt v. Gibson Fiber Glass Prods., Inc., 
914 F.2d 790 (6th Cir. 1990); Watters v. TSR, Inc., 904 
F.2d 378 (6th Cir. 1990). A defendant is not entitled 
to an instruction regarding no duty to warn of a 
known danger. King, 209 F.3d at 898.

Informed Intermediary
Kentucky has adopted the learned intermediary doc-
trine in pharmaceutical cases. Larkin v. Pfizer, Inc., 
153 S.W.3d 758 (Ky. 2004); Mahaney ex rel. Estate 
of Kyle v. Novartis Pharm. Corp., 835 F. Supp. 2d 
299 (W.D. Ky. 2011). A few Kentucky federal courts 
sitting in diversity have recognized the applicability 
of the learned intermediary doctrine to medical 
devices. See Prather v. Abbott Labs., 960 F. Supp. 2d 
700 (W.D. Ky. 2013); Clark v. Danek Med., Inc., No. 
3:94CV-634-H, 1999 U.S. Dist. Lexis 4480, 1999 WL 
613316 (W.D. Ky. Mar. 29, 1999); see also Mahaney, 
835 F. Supp. 2d at 306 (indicating that the doctrine 
applies to “[a] prescription drug or medical device”). 
For other products, the manufacturer has a nondel-
egable duty to warn the ultimate user. Montgomery 
Elevator Co. v. McCullough, 676 S.W.2d 776 (Ky. 
1984). The only limited exception is where the man-
ufacturer warns the purchaser of a defect and the 
purchaser assumes responsibility for correcting the 
defect. Bohnert Equip. Co. v. Kendall, 569 S.W.2d 161 
(Ky. 1978); Montgomery Elevator Co., 676 S.W.2d at 
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782 (“Bohnert… where the manufacturer claimed 
that the purchaser was notified of the defect and 
assumed responsibility for correcting it, is limited to 
those facts.”) (emphasis in original).

Sealed Containers
The “middleman” section of Kentucky’s Products 
Liability Act provides that if a manufacturer is iden-
tified and subject to the jurisdiction of the court, 
other sellers in the distributive chain are not liable, 
if the product was sold by those sellers in its original 
manufactured condition or package or in the same 
condition as when received by that seller. Ky. Rev. 
Stat. Ann. §411.340 (LexisNexis 2017); Funk v. Wag-
ner Mach., Inc., 710 S.W.2d 860 (Ky. Ct. App. 1986); 
Hicks v. CNH Am. LLC, No. 3:04-CV-366-H, 2006 
U.S. Dist. Lexis 29871, 2006 WL 1382267 (W.D. Ky. 
May 12, 2006); Smith v. Leveelift, Inc., No. 3:04-02-
JMH, 2005 U.S. Dist. Lexis 22895, 2005 WL 2465821 
(E.D. Ky. Oct. 6, 2005).

In order for the middleman statute to protect a 
distributor or seller, (1) the manufacturer must be 
identified and subject to the court’s jurisdiction, and 
(2) the product sold by the distributor or seller must 
have been unaltered from its original manufactured 
condition. Salisbury v. Purdue Pharma, L.P., 166 F. 
Supp. 2d 546 (E.D. Ky. 2001).

A middleman is liable under Kentucky law if it 
had reason to know the product was defective and 
unreasonably dangerous to the user at the time of 
distribution or sale. A plaintiff must allege specific 
or special knowledge of dangerousness to avoid the 
middleman statute’s protections. Taylor v. Southwire 
Tools & Equip., 130 F. Supp. 3d 1017 (E.D. Ky. 2015).

The middleman provisions were designed to pro-
tect only those distributors, wholesalers, or retailers, 
who have no independent responsibility for the 
design or manufacture of a product. West v. KKI, 
LLC, 300 S.W.3d 184 (Ky. Ct. App. 2008). Moreover, 
notwithstanding the middleman provisions of the 
act, a wholesaler, distributor or retailer may be liable 
if it breaches an express warranty or knew or should 
have known at the time of distribution that the 
product was in a defective condition, unreasonably 
dangerous to the user. Id.; Franke v. Ford Motor Co., 
398 F. Supp. 2d 833 (W.D. Ky. 2005).

A bankrupt manufacturer is considered to be sub-
ject to the jurisdiction of the court for purposes of 

the statute. Parker v. Henry A. Petter Supply Co., 165 
S.W.3d 474 (Ky. Ct. App. 2005). Kentucky products 
liability defendants have had mixed success in using 
the middleman statute to establish federal removal 
jurisdiction under the fraudulent joinder doctrine. 
Compare Salisbury, 166 F. Supp. 2d 546 (removed), 
with Adams v. 3M Co., No. 6: 04-521-DCR, 2005 U.S. 
Dist. Lexis 27309, 2005 WL 1719355 (E.D. Ky. July 22, 
2005) (remanded).

Fault of Others
Fault is compared among all litigating parties, 
settling parties, and nonparty claimants who have 
settled. See “Joint and/or Several Liability,” infra. 
Employers are immune from suit by plaintiff- 
employees under workers compensation law but 
may be impleaded by defendants for indemnity or 
contribution. An employer’s liability is limited to 
the amount of workers compensation benefits paid. 
Ky. Rev. Stat. Ann. §342.690 (LexisNexis 2017); 
Burrell v. Elec. Plant Bd., 676 S.W.2d 231 (Ky. 1984), 
overruled by Dix & Assocs. Pipeline Contractors, Inc. 
v. Key, 799 S.W.2d 24, 29 (Ky. 1990), to the extent 
that it precluded apportionment of liability between 
the employer and the third person from whom the 
employee sought recovery of damages.

Preemption
In an opinion ordered not to be published, the 
Kentucky Court of Appeals held that an FDA- 
approved package insert for a pharmaceutical 
drug does not impliedly preempt failure- to- warn 
claims. Sandoz Pharms. Corp. v. Gunderson, No. 
2004-CA-001536-MR, No. 2004-CA-001537-MR, 
2005 Ky. App. Lexis 222, 2005 WL 2694816 (Ky. Ct. 
App. Oct. 21, 2005), aff’d sub nom. Hyman & Arm-
strong, P.S.C. v. Gunderson, 279 S.W.3d 93 (Ky. 2008). 
Note that in Hyman, the Kentucky Supreme Court 
affirmed the Sandoz opinion but did not address the 
preemption issue analyzed by the Kentucky Court of 
Appeals. No other Kentucky courts have addressed 
the issue.

In the only case to address the 2006 FDA preemp-
tion “preamble,” a Kentucky federal court ruled that 
the preamble did not preempt state-law products lia-
bility claims involving a pharmaceutical drug. Weiss 
v. Fujisawa Pharm. Co., 464 F. Supp. 2d 666 (E.D. Ky. 
2006). The Weiss opinion is consistent with United 
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States Supreme Court precedent. See Wyeth v. Levine, 
555 U.S. 555 (2009).

In Morris v. Wyeth, Inc., a Kentucky federal court 
sitting in diversity held that a consumer’s claims 
against generic drug manufacturers of metoclo-
pramide, used to treat gastric reflux symptoms, 
alleging products liability, negligence, and breach of 
implied warranty for failure to adequately warn of 
long-term adverse effects, were preempted under the 
doctrine of conflict preemption, since generic drug 
manufacturers were not authorized by the Drug 
Price Competition and Patent Term Act, namely, 
the Hatch- Waxman Amendments, governing abbre-
viated new drug application (ANDA) procedures 
with the FDA, to unilaterally alter drug labeling to 
conform with Kentucky laws requiring heightened 
warning labels. 582 F. Supp. 2d 861 (W.D. Ky. 2008); 
see also Smith v. Wyeth, Inc., 657 F.3d 420 (6th Cir. 
2011) (holding same); Germain v. Teva Pharms., 
USA, Inc. (In re Darvocet, Darvon, & Propoxyphene 
Prods. Liab. Litig.), 756 F.3d 917 (6th Cir. 2014).

In Kentucky state courts, common law products 
liability claims for investigational medical devices 
are not preempted by the 1976 Medical Device 
Amendments (MDA) to the Food, Drug & Cosmetic 
Act (FDCA) of 1938. Niehoff v. Surgidev Corp., 950 
S.W.2d 816 (Ky. 1997). Likewise, the Kentucky Court 
of Appeals has rejected preemption for a Class II 
medical device. Leslie v. Cincinnati Sub- Zero Prods., 
Inc., 961 S.W.2d 799 (Ky. Ct. App. 1998). On the other 
hand, subsequent decisions of Kentucky federal 
courts have held that state-law claims involving 
medical device warnings are expressly preempted 
by the 1976 MDA amendments. E.g., Cottengim v. 
Mentor Corp., No. 05-161-DLB, 2007 U.S. Dist. Lexis 
71731, 2007 WL 2782885 (E.D. Ky. Sept. 24, 2007) 
(Class III PMA breast implant); Alfred v. Mentor 
Corp., No. 05-483-C, 2007 U.S. Dist. Lexis 15535, 
2007 WL 708631 (W.D. Ky. Mar. 5, 2007) (Class III 
PMA breast implant); Enlow v. St. Jude Med., Inc., 
210 F. Supp. 2d 853 (W.D. Ky. 2003) (Class III PMA 
heart valve); Burnett v. Pfizer, Inc., 864 F. Supp. 25 
(E.D. Ky. 1994) (Class III PMA heart valve); Needham 
v. Int’l Playtex, Inc., No. 87-152, 1989 U.S. Dist. Lexis 
800, 1989 WL 8812 (E.D. Ky. Jan. 24, 1989) (Class II 
tampon with federally mandated warning). A state 
law claim for fraud in a medical device products 
matter is preempted by the MDA. Sadler v. Advanced 
Bionics, Inc., 929 F. Supp. 2d 670 (W.D. Ky. 2013). 

Certain state law strict liability and negligence 
claims in a products case involving a Class III med-
ical device were determined to be preempted by the 
MDA by a Kentucky federal district court. Id. A state 
law negligence per se claim premised on violation of 
a federal statute or regulation is not recognized in 
Kentucky. Id.

Kentucky federal courts are split as to whether 
automobile- design claims were impliedly preempted 
by the National Traffic and Motor Vehicle Safety Act 
of 1966. See King v. Ford Motor Co., 209 F.3d 886 
(6th Cir. 2000), (passive restraint claims not pre-
empted); Stewart v. Gen. Motors Corp., 222 F. Supp. 
2d 845 (W.D. Ky. 2002), aff’d, 102 F. App’x 961 (6th 
Cir. 2004) (air bag warning claim preempted); Gills 
v. Ford Motor Co., 829 F. Supp. 894 (W.D. Ky. 1993) 
(air bag claim preempted); O’Bryan v. Volkswagen of 
Am., Inc., 838 F. Supp. 319 (W.D. Ky. 1992) (lap belt 
claim impliedly preempted).

A federal district court has ruled that failure- to- 
warn claims involving an insecticide were expressly 
preempted by the Federal Insecticide, Fungicide, and 
Rodenticide Act. Gooch v. E.I. DuPont de Nemours 
& Co., 40 F. Supp. 2d 863 (W.D. Ky. 1999); Kinser v. 
Ciba- Geigy Corp., 837 F. Supp. 217 (W.D. Ky. 1993).

The Kentucky Court of Appeals held in a 2014 
unpublished, final opinion that state-law claims for 
nuisance and trespassing were expressly preempted 
by the Federal Aviation Act. Wells v. Ky. Airmotive, 
Inc., No. 2012-CA-001894-MR, 2014 Ky. App. Unpub. 
Lexis 652, 2014 WL 4049894 (Ky. Ct. App. Aug. 
15, 2014). The court further reasoned, “The field of 
aircraft safety and operation has clearly been pre-
empted by federal regulation. The scheme of federal 
regulation in these areas is sufficiently comprehen-
sive to make it reasonable to infer Congress has left 
no room for supplementary state regulation.” Id. at 
*11–12. Although Wells is unpublished, it is a final 
opinion and can be relied upon as precedent under 
Kentucky Rule of Civil Procedure 76.28(4)(c). Prior 
to Wells, the Sixth Circuit held in a Kentucky case 
that warning claims relating to helicopter avionics 
were impliedly preempted by the Federal Aviation 
Act. Greene v. B.F. Goodrich Avionics Sys., Inc., 409 
F.3d 784 (6th Cir. 2005), cert. denied, 547 U.S. 1003 
(2006). Also prior to Wells, a Kentucky federal dis-
trict court ruled that the Federal Aviation Act did 
not completely preempt state-law wrongful death 
claims arising out of a commercial airline crash. In 
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re Air Crash at Lexington, Kentucky, 486 F. Supp. 2d 
640 (E.D. Ky. 2007); see also In re Air Crash at Lex-
ington, Kentucky, No. 5:07-CV-320, No. 5:06-CV-316, 
2009 U.S. Dist. Lexis 49001, 2009 WL 1505575 (E.D. 
Ky. May 28, 2009).

Compliance with Standards
Compliance or noncompliance with government or 
industry standards is admissible as evidence, but it 
is not determinative on the issue of liability. Jones 
v. Hutchinson Mfg., Inc., 502 S.W.2d 66 (Ky. Ct. App. 
1973); Massie v. Persson, 729 S.W.2d 448 (Ky. Ct. App. 
1987), disc. review denied (Ky. 1987), overruled on 
other grounds, Conner v. George W. Whitesides Co., 
834 S.W.2d 652 (Ky. 1992); Morales v. Am. Honda 
Motor Co., 151 F.3d 500 (6th Cir. 1998); Mahaney 
v. Novartis Pharms. Corp., 835 F. Supp. 2d 299 
(W.D. Ky. 2011); Worldwide Equip., Inc. v. Mullins, 
11 S.W.3d 50 (Ky. Ct. App. 1999); see also Winter v. 
Sears, Roebuck & Co., 711 F.2d 752 (6th Cir. 1983).

Government Contractor Defense
A manufacturer is not liable if the government 
approves reasonably precise specifications, the prod-
uct conforms to the specifications, and the supplier 
warns the government of the danger in using the 
product. Tate v. Boeing Helicopters, 140 F.3d 654 (6th 
Cir. 1998).

State-of-the-Art
There is a presumption, rebuttable by the preponder-
ance of the evidence, that a product is not defective 
if the “design, methods of manufacture, and testing 
conformed to the generally recognized and prevail-
ing standards or the state-of-the-art in existence at 
the time the design was prepared, and the product 
was manufactured.” Ky. Rev. Stat. Ann. §411.310(2) 
(LexisNexis 2017); see also Owens- Corning Fiberglas 
Corp. v. Golightly, 976 S.W.2d 409 (Ky. 1998); Leslie 
v. Cincinnati Sub- Zero Prods., Inc., 961 S.W.2d 799 
(Ky. Ct. App. 1998); Boon Edam, Inc. v. Saunders, 324 
S.W.3d 422 (Ky. Ct. App. 2010); Estate of Bigham v. 
DaimlerChrysler Corp., 462 F. Supp. 2d 766 (E.D. Ky. 
2006); Coleman v. Rust- Oleum Corp., 405 F. Supp. 
2d 806 (W.D. Ky. 2005). Opinions are mixed as to 
whether a defendant is entitled to an instruction on 
the state-of-the-art presumption. See Owens- Corning 
Fiberglas Corp., 976 S.W.2d at 415–16 (suggesting 

in dicta that instruction may be appropriate, given 
the language contained in KRS 411.310); Smith v. 
Joy Techs., Inc., 828 F.3d 391 (6th Cir. 2016) (holding 
that jury instruction on the presumption was not 
error); Clark v. Chrysler Corp., 310 F.3d 461 (6th Cir. 
2002), vacated on other grounds sub nom. Chrysler 
Corp. v. Clark, 540 U.S. 801 (2003) (reasoning that no 
instruction should be provided).

Privity of Contract
Privity of contract is not required in products liabil-
ity actions based upon strict liability or negligence. 
Dealers Transp. Co. v. Battery Distrib. Co., 402 S.W.2d 
441 (Ky. Ct. App. 1965); C.D. Herme, Inc. v. R.C. 
Tway Co., 294 S.W.2d 534 (Ky. 1956). Vertical privity 
is required in products liability actions based upon 
warranty, however. Williams v. Fulmer, 695 S.W.2d 
411 (Ky. 1985); Compex Int’l Co. v. Taylor, 209 S.W.3d 
462 (Ky. 2006); Waterfill v. Nat’l Molding Corp., 215 
F. App’x 402 (6th Cir. 2007); Munn v. Pfizer Hosp. 
Prods. Grp., Inc., 750 F. Supp. 244 (W.D. Ky. 1990); 
Snawder v. Cohen, 749 F. Supp. 1473 (W.D. Ky. 1990), 
aff’d, 5 F.3d 1012 (6th Cir. 1993); Ky. Rev. Stat. Ann. 
§355.2-318 (LexisNexis 2017).

Disclaimers of Liability
Under Kentucky law, generally, a party to a contract 
may agree to release another from liability for ordi-
nary or gross negligence. Hargis v. Baize, 168 S.W.3d 
36 (Ky. 2005). However, exculpatory provisions 
whether in pre- injury releases or indemnification 
provisions applied to defend against the indemni-
tee’s own negligence, are not against public policy 
generally, but they are when agreed to by a party in a 
clearly inferior bargaining position. Speedway Super-
America, LLC v. Erwin, 250 S.W.3d 339 (Ky. Ct. App. 
2008). Moreover, intentional, willful, or wanton con-
duct cannot be bargained away. Cumberland Valley 
Contractors, Inc. v. Bell Cty. Coal Corp., 238 S.W.3d 
644 (Ky. 2007); Greenwich Ins. Co. v. L. & N. R. R. 
Co., 66 S.W. 411 (Ky. Ct. App. 1902); United Servs. 
Auto. Ass’n v. ADT Sec. Servs., 241 S.W.3d 335 (Ky. Ct. 
App. 2006). When the disclaimer at issue is related 
to a consumer transaction, in which the buyer does 
not have the opportunity to negotiate warranties and 
disclaimers, then traditional tort-based products 
claims are available to a plaintiff. Mich. Mut. Ins. Co. 
v. Osram Sylvania, Inc., No. 95-1458, 1997 U.S. App. 
Lexis 8113 (6th Cir. Apr. 17, 1997).
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Also, a party cannot contract away liability for 
damages caused by that party’s failure to comply 
with a duty imposed by a safety statute. Hargis, 168 
S.W.3d 36. Contracts exempting parties from liabil-
ity are not favored and are strictly construed against 
the party relying upon them. Id. at 47 (“The wording 
of the release must be ‘so clear and understandable 
that an ordinarily prudent and knowledgeable party 
to it will know what he or she is contracting away; 
it must be unmistakable.’”) (citing 57A Am. Jur. 2d 
Negligence §52 (2004)).

Disclaimers and limitations of remedies are 
enforceable in subrogation actions if not uncon-
scionable, United Services Automobile Association, 
241 S.W.3d 335, and in breach- of- warranty actions 
for property damage—but not in personal injury 
actions—pursuant to the Uniform Commercial Code 
(U.C.C.). Ky. Rev. Stat. Ann. §§355.2-316, 355.2-719.

Failure to Mitigate Damages
Kentucky recognizes the doctrine of avoidable con-
sequences, which mitigates damages to the extent 
that a plaintiff’s injury is aggravated or increased by 
the plaintiff’s own negligence. See, e.g., Blair v. Eblen, 
461 S.W.2d 370 (Ky. Ct. App. 1970). The duty to mit-
igate is not absolute; recovery is diminished only 
to the extent that the plaintiff fails to mitigate the 
damages as they would be mitigated by an ordinary, 
reasonable person under similar circumstances. 
One need not take the best of all possible care of 
one’s injuries or employ the means best adapted to 
cure such injuries. Morgan v. Scott, 291 S.W.3d 622 
(Ky. 2009).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
Kentucky follows traditional economic loss prin-
ciples, holding that damage to the product itself is 
recoverable under warranty but not under strict lia-
bility. See, e.g., Giddings & Lewis, Inc. v. Indus. Risk 
Insurers, 348 S.W.3d 729 (Ky. 2011); Real Estate Mktg. 
v. Franz, 885 S.W.2d 921 (Ky. 1994); Presnell Constr. 
Managers, Inc. v. EH Constr., L.L.C., 134 S.W.3d 575, 
583 (Ky. 2004) (concurring opinion); Mt. Lebanon 
Pers. Care Home, Inc. v. Hoover Universal, Inc., 276 
F.3d 845 (6th Cir. 2002); Ohio Cas. Ins. Co. v. Vermeer 
Mfg. Co., 298 F. Supp. 2d 575 (W.D. Ky. 2004). The 
economic loss rule does not apply to the provision 

of services. Louisville Gas & Elec. Co. v. Cont’l Field 
Sys., Inc., 420 F. Supp. 2d 764 (W.D. Ky. 2005).

Statutes of Limitation
The statute of limitation period for personal injuries 
is one year after the cause of action accrued. Ky. 
Rev. Stat. Ann. §413.140(1)(a). The general “accrual” 
limitations rule is that a cause of action accrues 
at the time of injury, even if the full extent of the 
injury is unknown at that time. Caudill v. Arnett, 
481 S.W.2d 668 (Ky. Ct. App. 1972). It is not required 
that all the damages resulting from the act shall have 
been sustained at that time, and the running of the 
statute is not postponed by the fact that the actual 
or substantial damages do not occur until a later 
date. Id. Note that the purported five-year statute of 
repose set forth at Kentucky Revised Statutes Section 
413.140(2) (LexisNexis 2017) has been held unconsti-
tutional because it violated Kentucky’s unique “jural 
rights doctrine.” McCollum v. Sisters of Charity of 
Nazareth Health Corp., 799 S.W.2d 15 (Ky. 1990); see 
also “Statutes of Repose,” infra. The remaining pro-
visions of Section 413.140 (LexisNexis 2017) remain 
in good standing.

As an important exception to the general accrual 
rule limitations period, a “discovery” rule applies 
to products liability cases involving latent injuries. 
“[W]hen an injury does not manifest itself immedi-
ately, the cause of action should accrue not when the 
injury was initially inflicted, but when the plaintiff 
knew or should have known that he had been injured 
by the conduct of the tortfeasor.” Louisville Tr. Co. v. 
Johns- Manville Prods. Corp., 580 S.W.2d 497, 500 (Ky. 
1979); see also Carroll v. Owens- Corning Fiberglas 
Corp., 37 S.W.3d 699 (Ky. 2000); Michals v. Baxter 
Healthcare Corp., 289 F.3d 402 (6th Cir. 2002); Imes 
v. Touma, 784 F.2d 756 (6th Cir. 1986); Foister v. 
Purdue Pharma, L.P., 295 F. Supp. 2d 693 (E.D. Ky. 
2003); Munn v. Pfizer Hosp. Prods. Group, Inc., 750 
F. Supp. 244 (W.D. Ky. 1990); McGregory v. Tractel, 
Inc., No. 3:05-CV560-S, 2007 U.S. Dist. Lexis 56373, 
2007 WL 2229321 (W.D. Ky. July 31, 2007). The 
statute begins to run on the date of discovery of the 
injury or from the date it should, in the exercise of 
ordinary care and diligence, have been discovered. 
See, e.g., Michals, 289 F.3d 402. The discovery rule 
entails knowledge that a plaintiff has a basis for a 
claim before the statute of limitations begins to run. 
The knowledge necessary to trigger the statute is 
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two-pronged; one must know that (1) he or she has 
been wronged and (2) by whom the wrong has been 
committed. Id.; Drake v. B.F. Goodrich Co., 782 F.2d 
638 (6th Cir. 1986); see also Hazel v. Gen. Motors 
Corp., 863 F. Supp. 435, 438 (W.D. Ky. 1994) (“Under 
the ‘discovery rule,’ a cause of action will not accrue 
until the plaintiff discovers, or in the exercise of 
reasonable diligence should have discovered, not 
only that he has been injured but also that his injury 
may have been caused by the defendant’s conduct.”); 
Wiseman v. Alliant Hosps., Inc., 37 S.W.3d 709 (Ky. 
2000) (discussing meaning of “injury”); Vannoy 
v. Milum, 171 S.W.3d 745 (Ky. Ct. App. 2005). The 
discovery rule, however, does not require confirma-
tion from an expert “that one has been wronged.” 
Welch v. Edds, No. 2004-CA-002255-MR, 2005 Ky. 
App. Unpub. Lexis 794 at *5, 2005 WL 3244339 (Ky. 
Ct. App. Dec. 2, 2005). Knowledge that one has an 
actionable claim also is not required, under Ken-
tucky’s discovery rule. See, e.g., Vannoy, 171 S.W.3d 
745. The discovery rule also applies to property 
damage actions. Rockwell Int’l Corp. v. Wilhite, 143 
S.W.3d 604 (Ky. Ct. App. 2003).

The statute of limitations is tolled when an act 
of fraudulent concealment occurs, meaning the 
tortfeasor, by “concealing himself or by any other 
indirect means[,] obstructs the prosecution of the 
action.” See Ky. Rev. Stat. Ann. §413.190(2) (Lex-
isNexis 2017); Emberton v. GMRI, Inc., 299 S.W.3d 
565 (Ky. 2009). For the fraudulent concealment 
tolling statute to apply, even “‘though deception 
is involved, bad faith, evil design or an intent by 
the wrongdoer to deceive or mislead or defraud in 
the technical sense is not essential.’ Rather, and in 
order to toll the limitations period, the conceal-
ment envisioned by KRS 413.190(2) must represent 
an ‘affirmative act’ and ‘cannot be assumed’—i.e., 
it must be active, not passive.” Emberton, 299 
S.W.3d at 573 (quoting Adams v. Ison, 249 S.W.2d 
791 (Ky. Ct. App. 1952)). The concealment statute’s 
reference to “‘other indirect means’ of obstruction 
of an action still requires an act or conduct that 
remains ‘affirmatively fraudulent’: The ‘other indi-
rect means’ of obstruction must consist of some 
act or conduct that, in point of fact, misleads or 
deceives plaintiff and obstructs or prevents him 
from instituting his suit while he may do so.” 
Emberton, 299 S.W.3d at 569; see also Adams, 249 
S.W.2d at 792.

The statute of limitations is also tolled for a plain-
tiff who has yet to reach the age of majority—i.e., 
infancy—as well as for plaintiffs of “unsound mind.” 
If a person fits one of these tolling criteria, then “the 
action may be brought within the same number of 
years after the removal of the disability or death of 
the person, whichever happens first.” Ky. Rev. Stat. 
Ann. §413.170(1) (LexisNexis 2017).

The statute is not tolled while the plaintiff seeks 
the identity of the defendant. Simmons v. S. Cent. 
Skyworker’s, Inc., 936 F.2d 268 (6th Cir. 1991). Ken-
tucky applies the “one- disease” rule in asbestos 
cases. Carroll, 37 S.W.3d 699; Combs v. Albert Kahn 
& Assocs., Inc., 183 S.W.3d 190 (Ky. Ct. App. 2006).

The limitation period for wrongful death is one 
year from the date of death or one year from the date 
of qualification of the personal representative, who 
must be appointed within one year from the date of 
death, or two years from the date of death if no per-
sonal representative is appointed. Ky. Rev. Stat. Ann. 
§413.180 (LexisNexis 2017); Conner v. George W. 
Whitesides Co., 834 S.W.2d 652 (Ky. 1992). For war-
ranty actions, it is four years from the date of deliv-
ery. Ky. Rev. Stat. Ann. §355.2-725 (LexisNexis 2017); 
Williams v. Fulmer, 695 S.W.2d 411 (Ky. 1985).

An exception to all of these rules occurs where 
the injury arises out of a motor vehicle accident, in 
which case the limitation period is two years from 
the date of injury, under Kentucky’s Motor Vehicle 
Reparations Act. Ky. Rev. Stat. Ann. §304.39-230(6) 
(LexisNexis 2017); Troxell v. Trammell, 730 S.W.2d 
525 (Ky. 1987).

The statute of limitations for damage to personal 
property is two years. Ky. Rev. Stat. Ann. §413.125 
(LexisNexis 2017). The statute of limitations for writ-
ten contract actions is five years. Id. §413.120(1).

Statutes of Repose
Kentucky is not a tort reform state. Thus, all formerly 
enacted statutes of repose in Kentucky have been 
held unconstitutional because they violated Ken-
tucky’s unique jural rights doctrine. See, e.g., McCo-
llum v. Sisters of Charity of Nazareth Health Corp., 
799 S.W.2d 15 (Ky. 1990) (purported five-year statute 
of repose for personal injury actions set forth at Ken-
tucky Revised Statutes Annotated Section 413.140(2) 
held unconstitutional); Perkins v. Ne. Log Homes, 808 
S.W.2d 809 (Ky. 1991) (purported seven-year statute 
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of repose regarding actions against construction 
suppliers, manufacturers, and materialmen, Ken-
tucky Revised Statutes Annotated Section 413.135(1), 
held unconstitutional).

Useful Safe Life
The useful safe life defense is not a recognized 
defense under Kentucky product liability law. Logan 
v. Cooper Tire & Rubber Co., No. 10-03-KSF, 2011 
U.S. Dist. Lexis 69248, 2011 WL 2560270 (E.D. Ky. 
June 27, 2011). However, there is a limited statutory 
presumption, rebuttable by a preponderance of 
the evidence, that a product is not defective if the 
injury, death, or property damage occurred either 
more than five years after the date of sale to the 
first consumer or more than eight years after the 
date of manufacture. Ky. Rev. Stat. Ann. §411.310(1) 
(LexisNexis 2017). A Kentucky federal district court 
applied this statutory presumption to allow a defen-
dant to withstand the plaintiff’s motion for sum-
mary judgment. Logan, 2011 U.S. Dist. Lexis 84392; 
see also Wall v. Ford Motor Co., 983 F.2d 1071, 1992 
U.S. App. Lexis 34771 (6th Cir.) (applying statutory 
provision for defendant).

Similar Claims
Evidence of similar occurrences—or absence 
thereof—is admissible on the issues of notice, 
defect, and causation, if the other occurrences are 
substantially similar to the one at issue. Montgom-
ery Elevator Co. v. McCullough, 676 S.W.2d 776 
(Ky. 1984); Eversole v. Louisville Ladder Grp., No. 
2002-CA-001102-MR, 2003 Ky. App. Lexis 270 (Ky. 
Ct. App. Sept. 5, 2003); Rye v. Black & Decker Mfg. 
Co., 889 F.2d 100 (6th Cir. 1989). Substantial simi-
larity is not required for discovery of other product 
failures, however. Volvo Car Corp. v. Hopkins, 860 
S.W.2d 777 (Ky. 1993). Lack of similar claims is also 
admissible. Hines v. Joy Mfg. Co., 850 F.2d 1146 (6th 
Cir. 1988).

Subsequent Remedial Measures
Kentucky Rule of Evidence 407 was amended in 
2006 to make the rule consistent with its federal 
counterpart. The amended rule provides that sub-
sequent remedial measures are not admissible to 
prove negligence, culpable conduct, a defect in a 
product’s design, or need for a warning or instruc-

tion. Ky. R. Evid. 407. Under Kentucky law, evidence 
of the occurrence of other accidents or injuries 
under substantially similar circumstances is admis-
sible when relevant to the existence or causative 
role of a dangerous condition. Harris v. Thompson, 
497 S.W.2d 422 (Ky. Ct. App. 1973); Rye v. Black & 
Decker Mfg. Co., 889 F.2d 100 (6th Cir. 1989). Sub-
stantially similar means that the other accidents 
involving the product must have occurred under 
similar circumstances or share the same cause. Rye, 
889 F.2d 100; Haven Steel Prods., Inc. v. Cowan, No. 
2005-CA-002295-MR, 2007 Ky. App. Unpub. Lexis 
141, 2007 WL 1575310 (Ky. Ct. App. June 1, 2007). 
The burden of demonstrating substantial similarity 
rests squarely with the offering party. Montgomery 
Elevator Co. v. McCullough, 676 S.W.2d 776 (Ky. 
1984); Ky. R. Evid. 401. When an offering party can-
not make this preliminary showing of relevance, 
the evidence of other incidents or accidents must be 
excluded. Ky. R. Evid. 402.

Other Defenses
The Products Liability Act and the U.C.C. do not 
apply to the provision of services. United Servs. Auto. 
Ass’n v. ADT Sec. Servs., Inc., 241 S.W.3d 335 (Ky. Ct. 
App. 2006).

Medical Review Panel Legislation Enacted June 
29, 2017

Beginning June 29, 2017, Kentucky enacted 
legislation requiring that “[a]ll malpractice and 
malpractice- related claims against a health care 
provider, other than claims validly agreed for sub-
mission to a binding arbitration procedure, shall 
be reviewed by a medical review panel.” Ky. Rev. 
Stat. Ann. §216C.020(1) (LexisNexis 2017). “Mal-
practice” is defined as “a tort based on or arising 
out of health care or professional services that were 
provided, or that should have been provided, by a 
health care provider to a patient.” Id. §216C.010(5). 
A “malpractice- related claim” is defined as “a claim 
for a tort or a violation of a statute, administrative 
regulation, right, or rule based on or arising out of 
health care or professional services that were pro-
vided, or that should have been provided, by a health 
care provider to a patient.” Id. §216C.010(6). While 
traditional medical products claims against medical 
manufacturers do not appear to fall within the new 
KRS Chapter 216C, note that any “dependent claim” 
filed by a plaintiff with a malpractice claim, see id. 
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§216C.010(2) (defining dependent claim), is “imme-
diately and automatically stayed” until an opinion 
of the three- person medical review panel has been 
reached or nine months have passed since the filing 
of the complaint with the panel, whichever of the 
two occurs first, see id. §216C.020(2). It is unclear at 
this point what effect, if any, the enactment of the 
new medical review panel legislation will have on 
medical products claims brought within the same 
lawsuit against physicians and/or hospitals.

Damages and Joint Liability
Compensatory Damages
The following damages are recoverable in personal 
injury cases: medical expenses incurred; medical 
expenses reasonably certain to be incurred in the 
future; lost wages; permanent impairment of the 
power to labor and earn money; physical and men-
tal pain and suffering incurred; and physical and 
mental pain and suffering reasonably certain to be 
endured in the future. 2 William S. Cooper, John S. 
Palmore & Donald P. Cetrulo, Kentucky Instructions 
to Juries, Civil §§39.02–39.08 (6th ed. 2016) (herein-
after “Palmore”). Hedonic damages, for loss of enjoy-
ment of life activities once enjoyed, are not a distinct 
category of compensatory damages in Kentucky but, 
rather, are subsumed within the pain and suffering 
category. Adams v. Miller, 908 S.W.2d 112 (Ky. 1995), 
overruled on other grounds by Giuliani v. Guiler, 951 
S.W.2d 318, 320 (Ky. 1997). Increased likelihood of 
future complications, including mental distress ini-
tiated by such increased risk or loss of chance, may 
also be compensable. Davis v. Graviss, 672 S.W.2d 
928 (Ky. 1984), overruled on other grounds by Sand 
Hill Energy, Inc. v. Ford Motor Co., 83 S.W.3d 483 (Ky. 
2002), vacated by Ford Motor Co. v. Estate of Smith, 
538 U.S. 1028 (2003). Increased risk or fear of future 
disease is not compensable absent a present physical 
injury. Capital Holding Corp. v. Bailey, 873 S.W.2d 
187 (Ky. 1994). The spouse of an injured plaintiff may 
recover loss of consortium. Palmore, supra, §39.09.

Kentucky does not recognize a cause of action 
for medical monitoring absent a present physical 
injury. Wood v. Wyeth- Ayerst Labs., 82 S.W.3d 849 
(Ky. 2002).

Damages for wrongful death include the loss to 
the estate, measured by the destruction of the dece-
dent’s power to earn money, and funeral expenses. 

E.g., Palmore, supra, §39.01. In addition, minor chil-
dren have an independent claim for loss of parental 
consortium. Giuliani v. Guiler, 951 S.W.2d 318 (Ky. 
1997); Palmore, supra, §39.09.1. Recoverable dam-
ages for property damage claims include the differ-
ence between the fair market value of the property 
immediately before and immediately after the injury, 
as well as loss of use of the property during the time 
reasonably required for repair or replacement. Pal-
more, supra, §§39.12–39.14.

Damages for breach of warranty are governed by 
the U.C.C. and include the difference between the 
value of the goods as warranted and the value of 
the goods accepted, as well as incidental or conse-
quential damages, if appropriate. Ky. Rev. Stat. Ann. 
§§355.2–714(2), (3) (LexisNexis 2017).

There are no statutory limitations on compensa-
tory damages.

Punitive Damages
Insurability

Punitive damages are insurable. Cont’l Ins. Cos. v. 
Hancock, 507 S.W.2d 146 (Ky. Ct. App. 1973).

Recoverability

Punitive damages are governed by statute and by 
common law. By statute, punitive damages are 
recoverable for oppression, fraud, and malice, all 
of which are statutorily defined. Ky. Rev. Stat. Ann. 
§411.184(1) (LexisNexis 2017). The section of the 
statute defining malice was declared unconsti-
tutional, however, as violative of the jural rights 
doctrine by adding a subjective awareness of harm 
requirement. Williams v. Wilson, 972 S.W.2d 260 (Ky. 
1998). In addition, Kentucky recognizes a common 
law claim for gross negligence for which punitive 
damages are available, due to a tortfeasor’s reckless 
disregard for the life, safety, or property of another. 
See, e.g., MV Transp., Inc. v. Allgeier, 433 S.W.3d 324 
(Ky. 2014); City of Middlesboro v. Brown, 63 S.W.3d 
179 (Ky. 2001); Horton v. Union Light, Heat & Power 
Co., 690 S.W.2d 382 (Ky. 1985); Palmore, supra, 
§39.15.

Compliance with regulatory products standards, 
either mandatory or voluntary, does not automati-
cally foreclose a punitive damages jury instruction 
but it does suggest that at least slight care was taken. 
Nissan Motor Co. v. Maddox, 486 S.W.3d 838 (Ky. 
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2015). In other words, proof indicating that a manu-
facturer exercised slight care by complying with rel-
evant regulatory mandates is not dispositive where 
additional evidence is presented that tends to prove 
reckless or wanton conduct. Id. Successful comple-
tion of regulatory product testing weighs against a 
finding of gross negligence. Id. Accordingly, exceed-
ing mandatory requirements by successfully com-
pleting more rigorous testing strongly weighs against 
such a finding. Id.

Kentucky imposes an even heavier burden upon 
plaintiffs seeking to impose vicarious liability for 
punitive damages. Section 411.184(3) of the Ken-
tucky Revised Statutes (LexisNexis 2017) provides, 
“In no case shall punitive damages be assessed 
against a principal or employer for the act of an 
agent or employee unless such principal or employer 
authorized or ratified or should have anticipated the 
conduct in question.” See also MV Transp., Inc., 433 
S.W.3d 324; Univ. Med. Ctr., Inc. v. Beglin, 375 S.W.3d 
783 (Ky. 2011). As noted by the Kentucky Supreme 
Court, “Kentucky is the only state with a statute that 
so broadly limits vicarious liability for punitive dam-
ages.” Berrier v. Bizer, 57 S.W.3d 271, 283 (Ky. 2001).

Factors to be considered by the trier of fact are 
also set by statute. Ky. Rev. Stat. Ann. §411.186(2) 
(LexisNexis 2017). Failure to adequately test a prod-
uct may subject a manufacturer to liability for puni-
tive damages. Sufix, U.S.A., Inc. v. Cook, 128 S.W.3d 
838 (Ky. Ct. App. 2004).

Punitive damages are recoverable only upon 
a showing of clear and convincing evidence. Ky. 
Rev. Stat. Ann. §411.184(2) (LexisNexis 2017); see 
also Harrod Concrete & Stone Co. v. Melton, No. 
2005-CA-001712-MR, 2007 Ky. App. Unpub. Lexis 
677, at *11, 2007 WL 3121282 (Ky. Ct. App. Oct. 26, 
2007) (“[The] statute specifically requires punitive 
damages to be proven by clear and convincing 
evidence, [and] such language must be included 
in the jury instruction.”); Ronald W. Eades, Ken-
tucky Law of Damages §4.8, West 2011 (“The 1988 
punitive damage statute requires that the plaintiff 
prove the required elements… by clear and convinc-
ing evidence.”).

Punitive damages are not recoverable in breach 
of warranty actions. Ky. Rev. Stat. Ann. §411.184(4) 
(LexisNexis 2017) (contract actions); cf. Williams v. 
Fulmer, 695 S.W.2d 411 (Ky. 1985) (warranty is con-
tract action). Successive punitive damages awards for 

the same conduct do not violate due process. Owens- 
Corning Fiberglas Corp. v. Golightly, 976 S.W.2d 409 
(Ky. 1998).

A jury may consider a defendant’s extraterritorial 
conduct to determine reprehensibility but must be 
instructed not to award punitive damages for con-
duct that occurred outside of Kentucky. Sand Hill 
Energy, Inc. v. Smith, 142 S.W.3d 153 (Ky. 2004). The 
Sixth Circuit approved a punitive- to- compensatory 
damage ratio of 2:1 as constitutional in a Kentucky 
case. Clark v. Chrysler Corp., 436 F.3d 594 (6th 
Cir. 2006).

Contribution
Contribution is available by statute where the liabil-
ity of joint tortfeasors is equal. Ky. Rev. Stat. Ann. 
§412.030 (LexisNexis 2017); Lexington Country Club 
v. Stevenson, 390 S.W.2d 137 (Ky. Ct. App. 1965). 
Contribution is not available if apportionment is 
applied. D.D. Williamson & Co. v. Allied Chem. Corp., 
569 S.W.2d 672 (Ky. 1978). See “Joint and/or Several 
Liability,” infra, for discussion of apportionment.

Indemnification
Indemnity is available under common law pursuant 
to contract or in active/passive negligence situations. 
Degener v. Hall Contracting Corp., 27 S.W.3d 775 
(Ky. 2000).

Joint and/or Several Liability
Kentucky is a pure comparative negligence jurisdic-
tion and has adopted a strict apportionment statute 
for all tort cases. See Ky. Rev. Stat. Ann. §411.182 
(LexisNexis 2017). Supporting case law limits allo-
cation of fault to those who actively assert claims, 
offensively or defensively, as parties in the litigation 
or who have settled by release or agreement. See, e.g., 
Owens Corning Fiberglas Corp. v. Parrish, 58 S.W.3d 
467 (Ky. 2001); Baker v. Webb, 883 S.W.2d 898 (Ky. 
Ct. App. 1994); Smith v. Toyota Motor Corp., 105 F. 
App’x 47 (6th Cir. 2004).

Apportionment against a dismissed party 
requires sufficient evidence to support a finding of 
fault against that party. Barnes v. Owens- Corning 
Fiberglas Corp., 201 F.3d 815 (6th Cir. 2000). An 
employer who pays workers compensation benefits 
is considered a settling party and is subject to appor-
tionment. Parrish, 58 S.W.3d 467. An apportionment 
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instruction must be given if requested, and liability 
of each party is limited to the degree of fault appor-
tioned to that party. Stratton v. Parker, 793 S.W.2d 
817 (Ky. 1990); Dix & Assocs. Pipeline Contractors, 
Inc. v. Key, 799 S.W.2d 24 (Ky. 1990). An erroneous 
jury assessment of apportionment may be subject to 
remittitur. Strickland v. Owens Corning, 142 F.3d 353 
(6th Cir. 1998).

Successor Liability
Kentucky follows the traditional rule of successor 
liability (liability for express assumption of liabil-
ities, merger, continuation, or fraud). Pearson ex 
rel. Trent v. Nat’l Feeding Sys., Inc., 90 S.W.3d 46 
(Ky. 2002); Parker v. Henry A. Petter Supply Co., 165 
S.W.3d 474 (Ky. Ct. App. 2005); Ogle v. U.S. Shelter 
Corp., No. 94-51, 1996 U.S. Dist. Lexis 23335, 1996 
WL 380707 (E.D. Ky. Apr. 25, 1996); Conn v. Fales 
Div. of Mathewson Corp., 835 F.2d 145 (6th Cir. 1987).

Market Share Liability
Ordinarily a plaintiff must identify the manufac-
turer of a product. See Holbrook v. Rose, 458 S.W.2d 
155 (Ky. Ct. App. 1970) (product must cause harm). 
Kentucky has created an exception under concert 
of action principles. See, e.g., Smith v. Univar USA, 
Inc., No. 12-134-ART, 2013 U.S. Dist. Lexis 36843, 
2013 WL 1136624 (E.D. Ky. Mar. 18, 2013); Eastridge 
v. Goodrich Corp., No. 3:12CV-862-S, 2014 U.S. Dist. 
Lexis 138998, 2014 WL 4916236 (W.D. Ky. Sept. 30, 
2014); Stevens v. Arch Wood Prot., Inc., No. 12-46-
HRW, 2016 U.S. Dist. Lexis 132961 (E.D. Ky. Sept. 28, 
2016). However, Kentucky courts have rejected enter-
prise liability, alternate liability, and market share 
liability. Farmer v. Newport, 748 S.W.2d 162 (Ky. Ct. 
App. 1988); see also Dawson v. Bristol Labs., 658 F. 
Supp. 1036 (W.D. Ky. 1987). A Kentucky federal court 
has recognized that a products liability defendant 
may be subject to joint liability for substantial assis-
tance to a tortfeasor, as set out in the Restatement 
(Second) of Torts Section 876. Hogan v. Goodrich 
Corp., No. 05-159-C, 2006 U.S. Dist. Lexis 54151, 
2006 WL 2056681 (W.D. Ky. May 16, 2006).

Elements of the Plaintiff’s Case

The elements of a cause of action for strict liability, 
negligence, and breach of warranty are essentially 
the same in Kentucky—all three theories require 

a finding that the product is defective. Williams 
v. Fulmer, 695 S.W.2d 411 (Ky. 1985). A plaintiff 
must demonstrate that an identifiable defect prob-
ably caused the injury. Midwestern V.W. Corp. v. 
Ringley, 503 S.W.2d 745 (Ky. Ct. App. 1973); Gray 
v. Gen. Motors Corp., 133 F. Supp. 2d 530 (E.D. Ky. 
2001), aff’d, 312 F.3d 240 (6th Cir. 2002). Negligence 
claims may be asserted separately from strict lia-
bility claims, entitling a plaintiff to a separate jury 
instruction. Clark v. Hauck Mfg. Co., 910 S.W.2d 247 
(Ky. 1995), overruled on other grounds by Martin v. 
Ohio Cty. Hosp. Corp., 295 S.W.3d 104 (Ky. 2009). 
The same is true for breach of warranty claims, 
which are governed by the terms of the contract and 
the statutory provisions of the U.C.C adopted by 
Kentucky. Williams, 695 S.W.2d 411. The Kentucky 
Court of Appeals has determined that the doctrine 
of res ipsa loquitur does not apply to strict liability 
claims. Eversole v. Louisville Ladder Group, No. 
2002-CA-001102-MR, 2003 Ky. App. Lexis 270, at *5, 
2003 WL 22064075 (Ky. Ct. App. Sept. 5, 2003) (“[T]
he doctrine of res ipsa loquitur does not apply to a 
strict liability claim. Negligence is not the basis of 
strict liability.”).

Expert testimony is “probably necessary” to 
establish a product defect. Stevens v. Keller Ladders, 
1 F. App’x 452, 458 (6th Cir. 2001); see also Honaker 
v. Innova, Inc., No. 1:04-CV-132(M), 2007 U.S. Dist. 
Lexis 30225, at *4, 2007 WL 1217744 (W.D. Ky. Apr. 
23, 2007) (expert witnesses are “generally neces-
sary”); Whybark v. Synthes, Inc., No. 5:15-CV-00084-
GNS-LLK, 2017 U.S. Dist. Lexis 67988, at *8, 2017 
WL 1788673 (W.D. Ky. May 3, 2017) (“[T]he exis-
tence of a design defect in the specialized medical 
device at issue in this case is unquestionably not 
within the realm of knowledge of the ordinary 
layperson.”); Trent v. Ford Motor Co., 2 F. Supp. 3d 
1022 (W.D. Ky. 2014); Ky. R. Evid. 702. Expert wit-
nesses are generally necessary in products liability 
cases, as they are in medical malpractice actions, to 
prove such matters as a product defect and proxi-
mate causation, unless the nature of the defect and 
resultant injuries are so obvious as to fall within the 
general knowledge of the ordinary person. Stevens, 
1 F. App’x 452; Honaker, 2007 U.S. Dist. Lexis 30225. 
Technical issues require expert testimony, while 
matters of general knowledge do not. Id.

Kentucky follows the Restatement (Second) of 
Torts Section 402A analysis in determining whether 
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a product is defective and unreasonably dangerous. 
See, e.g., Montgomery Elevator Co. v. McCullough, 676 
S.W.2d 776 (Ky. 1984). In strict liability and warranty 
cases, the manufacturer is presumed to have con-
structive knowledge of the defect—in other words, 
as long as the product is shown to be in a defective 
condition when sold, the plaintiff need not go fur-
ther and prove that the seller either knew or should 
have known of the defect at the time of distribution. 
C & S Fuel, Inc. v. Clark Equip. Co., 552 F. Supp. 340 
(E.D. Ky. 1982). However in negligence cases, actual 
knowledge—proof that the product manufacturer 
knew or should have known of the defect at the time 
of distribution—is a required element of the plain-
tiff’s prima facie case. Id.; see also Nichols v. Union 
Underwear Co., 602 S.W.2d 429 (Ky. 1980) (cited 
in C & S Fuel, Inc. but not expressing the rule as 
clearly). Strict liability does not apply to occasional 
sellers. Griffin Indus., Inc. v. Jones, 975 S.W.2d 100 
(Ky. 1998).

A plaintiff must also establish that the product 
defect was a substantial factor in causing the injury 
and must also show proof of damages suffered. 
Morales v. Am. Honda Motor Co., 151 F.3d 500 (6th 
Cir. 1998). Causation or proximate cause is defined 
by the substantial factor test: was the defendant’s 
conduct a substantial factor in bringing about the 
plaintiff’s harm? Id. (citing Deutsch v. Shein, 597 
S.W.2d 141 (Ky. 1980), overruled in part on other 
grounds by Osborne v. Keeney, 399 S.W.3d 1 (Ky. 
2012)). Circumstantial evidence may establish 
causation, if such evidence establishes that the defect 
was the probable, as opposed to possible, cause. Id. 
(citing Holbrook v. Rose, 458 S.W.2d 155 (Ky. 1970)).

Pattern Jury Instructions
Kentucky does not have pattern instructions, but 
instructions drafted by a former chief justice of the 
Kentucky Supreme Court are used in most cases, 
with only minor variations. Products liability 
instructions are set out in 2 William S. Cooper, John 
S. Palmore & Donald P. Cetrulo, Kentucky Instruc-
tions to Juries, Civil §§49.01–49.07 (6th ed. 2016); 
see also Ford Motor Co. v. Fulkerson, 812 S.W.2d 119, 
122 (Ky. 1991) (“Unlike the many jurisdictions that 
use pattern instructions, and otherwise explain 
the law of the case to the jury, the practice in Ken-
tucky abjures the abstract and requires the trial 
court, applying (rather than stating) the underly-

ing legal principles, to frame the dispositive issue. 
‘Our approach to instructions is that they should 
provide only the bare bones, which can be fleshed 
out by counsel in their closing arguments if they 
so desire.’”) (quoting Cox v. Cooper, 510 S.W.2d 530 
(Ky. 1974)).

Kentucky state and federal courts apply the bare 
bones doctrine to jury instructions. Fulkerson, 812 
S.W.2d 119; King v. Ford Motor Co., 209 F.3d 886 (6th 
Cir. 2000). Kentucky “is not a jurisdiction which 
favors instructing the jury at length regarding every 
subtle nuance of the law which may be relevant to a 
particular case.” King v. Grecco, 111 S.W.3d 877, 882 
(Ky. Ct. App. 2002). Jury instructions “should refrain 
from elaborating on an abundance of detail, but still 
strike the proper balance in providing enough infor-
mation to a jury to make it fully aware of the respec-
tive legal duties of the parties.” Olfice, Inc. v. Wilkey, 
173 S.W.3d 226, 229 (Ky. 2005). Reversible error 
occurs when an instruction misstates Kentucky law. 
See, e.g., id.

Design Defect
A product’s design is defective if the product cre-
ates such a risk of injury that an ordinarily prudent 
manufacturer, being fully aware of the risk, would 
not put it on the market. Nichols v. Union Under-
wear Co., 602 S.W.2d 429 (Ky. 1980). Factors to 
be considered include the feasibility of making a 
safer product, patency of the danger, warnings and 
instructions, subsequent maintenance and repair, 
misuse, and the product’s inherently unsafe charac-
teristics. Ford Motor Co. v. Fulkerson, 812 S.W.2d 119 
(Ky. 1991); Montgomery Elevator Co. v. McCullough, 
676 S.W.2d 776 (Ky. 1984); Greene v. B.F. Goodrich 
Avionics Sys., Inc., 409 F.3d 784 (6th Cir. 2005); Cam-
eron v. DaimlerChrysler, Corp., No. 5:04-CV-24-JMH, 
2005 U.S. Dist. Lexis 24361, 2005 WL 2674990 (E.D. 
Ky. Oct. 20, 2005); Lambert v. G.A. Braun Int’l, Ltd., 
No. 3:14-cv-00390-JHM, 2016 U.S. Dist. Lexis 79161 
(W.D. Ky. June 17, 2016).

Kentucky has not adopted a risk- benefit test for 
design defect liability, but consideration of the rela-
tive risks and benefits of a product design may be a 
proper factor to consider, in conjunction with other 
factors, in applying the proper test, i.e., whether an 
ordinarily prudent manufacturer would have put the 
product in the market. Stevens v. Keller Ladders, 1 F. 
App’x 452 (6th Cir. 2001); Sadler v. Advanced Bionics, 
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LLC, No. 3:11-CV-00450-TBR, 2013 U.S. Dist. Lexis 
47966, 2013 WL 1385386 (W.D. Ky. Apr. 3, 2013). The 
consumer expectation test does not apply in design 
defect cases. Gray v. Gen. Motors Corp., 133 F. Supp. 
2d 530 (E.D. Ky. 2001), aff’d, 312 F.3d 240 (6th Cir. 
2002). Consumer knowledge is only one of the fac-
tors to be considered by the finder of fact. See, e.g., 
Nichols, 602 S.W.2d 429.

Design defect liability requires proof of a feasible 
alternative design. Toyota Motor Corp. v. Gregory, 
136 S.W.3d 35 (Ky. 2004); Low v. Lowe’s Home Ctrs., 
Inc., 771 F. Supp. 2d 739 (E.D. Ky. 2011); Busch v. 
Ansell Perry, Inc., No. 3:01CV-126-H, 2005 U.S. 
Dist. Lexis 44075, 2005 WL 877805 (W.D. Ky. Mar. 
8, 2005). Depending on the circumstance, a defect 
might be reasonably inferred from a product mal-
function. Perkins v. Trailco Mfg. & Sales Co., 613 
S.W.2d 855 (Ky. 1981); Ky. Farm Bureau Mut. Ins. Co. 
v. Hitachi Home Elecs., Inc., No. 3:08-30-DCR, 2009 
U.S. Dist. Lexis 76095, 2009 WL 2760956 (E.D. Ky. 
Aug. 26, 2009). But see Low v. Lowe’s Home Ctrs., 
Inc., 771 F. Supp. 2d 739 (E.D. Ky. 2011) (distinguish-
ing Perkins and Hitachi Home Electronics, Inc.). A 
plaintiff’s idiosyncratic or overly sensitive reaction to 
an “otherwise harmless” product does not constitute 
a design defect. Gordon v. Proctor & Gamble Distrib. 
Co., 789 F. Supp. 1384 (W.D. Ky. 1992). But see Taylor 
v. TECO Transp., Inc., No. 5:04cv33-R, 2007 U.S. Dist. 
Lexis 5925, 2007 WL 214453 (W.D. Ky. Jan. 25, 2007) 
(distinguishing Gordon).

Kentucky permits crashworthiness claims based 
upon proof of a practical alternative safer design and 
a method of establishing enhanced injuries. Toyota 
Motor Corp. v. Gregory, 136 S.W.3d 35 (Ky. 2004); 
Estate of Bigham v. DiamlerChrysler Corp., 462 F. 
Supp. 2d 766 (E.D. Ky. 2006).

Manufacturing Defect
A product is defectively manufactured if the product 
is not manufactured or assembled in accordance 
with its specifications because of an error in the 
process of manufacturing or assembling. Ford Motor 
Co. v. McCamish, 559 S.W.2d 507 (Ky. Ct. App. 1977); 
Greene v. B.F. Goodrich Avionics Sys., Inc., 409 F.3d 
784 (6th Cir. 2005).

A Kentucky appellate court has adopted the 
component parts doctrine, holding that the manu-
facturer of a component part or unfinished product 
that complies with the accepted state-of-the-art and 

industry standards cannot be held liable for strict 
liability failure to warn. Worldwide Equip., Inc. v. 
Mullins, 11 S.W.3d 50 (Ky. Ct. App. 1999); Waterfill v. 
Nat’l Molding Corp., 215 F. App’x 402 (6th Cir. 2007). 
However, if the plaintiff claims that the component 
part itself caused the injury, the doctrine does not 
apply. McCarty v. Arch Wood Prot., Inc., No. 11-109-
HRW, 2012 U.S. Dist. Lexis 83150, 2012 WL 2175759 
(E.D. Ky. June 14, 2012).

Failure to Warn
A manufacturer is required to warn the ultimate 
user of any dangers in its product. Montgomery Ele-
vator Co. v. McCullough, 676 S.W.2d 776 (Ky. 1984). 
A warning is adequate if it affords the user, by the 
exercise of ordinary care on the user’s part, fair and 
adequate notice of the possible consequences of use 
or misuse of the product. Post v. Am. Cleaning Equip. 
Corp., 437 S.W.2d 516 (Ky. Ct. App. 1968). There is 
a presumption that a proper warning will be read 
and heeded. Bryant v. Hercules, Inc., 325 F. Supp. 241 
(W.D. Ky. 1970). A component part manufacturer has 
no independent duty to warn end users. Worldwide 
Equip., Inc. v. Mullins, 11 S.W.3d 50 (Ky. Ct. App. 
1999). A plaintiff is entitled to a separate instruc-
tion for failure to warn. Clark v. Hauck Mfg. Co., 910 
S.W.2d 247 (Ky. 1995), overruled on other grounds by 
Martin v. Ohio Cty. Hosp. Corp., 295 S.W.3d 104 (Ky. 
2009). A plaintiff must establish causation by prov-
ing that a different warning would have prevented 
the injury. Stewart v. Gen. Motors Corp., 102 F. App’x 
961 (6th Cir. 2004).

Post-Sale Duties
A Kentucky federal court has ruled that Kentucky 
would not adopt a post-sale duty to warn. Cameron 
v. DaimlerChrysler, Corp., No. 5:04-CV-24-JMH, 2005 
U.S. Dist. Lexis 24361, 2005 WL 2674990 (E.D. Ky. 
Oct. 20, 2005). But see Clark v. Hauck Mfg. Co., 910 
S.W.2d 247 (Ky. 1995); Smith v. Louis Berkman Co., 
894 F. Supp. 1084 (W.D. Ky. 1995). There is no duty 
to retrofit, nor does a voluntary retrofit create such 
a duty. Ostendorf v. Clark Equip. Co., 122 S.W.3d 530 
(Ky. 2003).

Vendor or Distributor
The same elements of proof and jury instructions 
that determine manufacturer liability are applied in 
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analyzing vendors and distributors. See Worldwide 
Equip., Inc. v. Mullins, 11 S.W.3d 50 (Ky. Ct. App. 
1999). But see “Sealed Containers.” supra.

Evidence
Qualification of Expert Witness
Kentucky has adopted the principles set out in 
Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 
579 (1993). See, e.g., Goodyear Tire & Rubber Co. v. 
Thompson, 11 S.W.3d 575 (Ky. 2000); Hashmi v. Kelly, 
379 S.W.3d 108 (Ky. 2012); see also Ky. R. Evid. 702.

Spoliation of Evidence
Kentucky does not recognize a cause of action for 
spoliation of evidence. Monsanto Co. v. Reed, 950 
S.W.2d 811 (Ky. 1997). Courts have wide discretion 
in fashioning sanctions for intentional or negligent 
destruction of evidence, however. Id. Spoliation 
claims in federal court are governed by federal law, 
which gives the trial court broad discretion in fash-
ioning remedies. Louisville Gas & Elec. Co. v. Cont’l 
Field Sys., Inc., 420 F. Supp. 2d 764 (W.D. Ky. 2005).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Generally, personal service is required by delivery by 
any person authorized to serve a summons. Ky. R. 
Civ. P. 4.04. Personal service may be made on a cor-
poration by serving an officer or managing agent, the 
chief agent in the county where the action is brought, 
or any other agent authorized by appointment or by 
law to receive service. Id.

Service is permitted on foreign corporations pur-
suant to Kentucky’s long-arm statute, which applies 
to any person having sufficient minimum contacts 
with Kentucky, for tortious injuries or breach of 
warranty in Kentucky. Ky. Rev. Stat. Ann. §454.210 
(LexisNexis 2017).

Answer Time
Answer time is 20 days after service. Ky. R. Civ. P. 
12.01. Service under the long-arm statute is effective 

on the date the Kentucky Secretary of State makes a 
return of service to the clerk, not when the defendant 
is actually served. Ky. Rev. Stat. Ann. §454.210(3)(c) 
(LexisNexis 2017).

Particularity with which Affirmative 
Defenses must be Raised
Liberal pleading rules apply. Ky. R. Civ. P. 8.02. Affir-
mative defenses are specifically listed in Rule 8.03. 
Fraud must be pleaded with particularly. Ky. R. Civ. 
P. 9.02; Scott v. Farmers State Bank, 410 S.W.2d 717 
(Ky. Ct. App. 1966).
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