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Restatement (Third) of Torts: 
Products Liability
The Minnesota courts and legislature have yet to 
adopt the Third Restatement. The state’s courts orig-
inally adopted the theory of strict liability based on 
the principles set forth in the Restatement (Second) 
of Torts, section 402A.

Section 2 is the core of the Third Restatement Sec-
tion 2 and describes categories of product defect:

A product is defective when, at the time of sale 
or distribution, it contains a manufacturing 
defect, is defective in design, or is defective 
because of inadequate instructions or warn-
ings. A product:

A. contains a manufacturing defect when 
the product departs from its intended 
design even though all possible care was 
exercised in the preparation and mar-
keting of the product;

B. is defective in design when the foresee-
able risks of harm posed by the product 
could have been reduced or avoided by 
the adoption of a reasonable alternative 
design by the seller or other distributor, 
or predecessor in the commercial chain 
of distribution, and the omission of the 
alternative design renders the product 
not reasonably safe;

C. is defective because of inadequate 
instructions or warnings when the 
foreseeable risks of harm posed by the 
product could have been reduced or 
avoided by the provision of reasonable 
instructions or warnings by the seller 
or other distributor, or a predecessor in 
the commercial chain of distribution, 
and the omission of the instructions or 
warnings renders the product not rea-
sonably safe.

Conceptually, the “categories of product defect” are 
similar to the development of the law under Section 
402A, because the Third Restatement also focuses 
on manufacturing defects, design defects, and inad-
equate warnings or instructions. However, it adopts 
somewhat different language in describing these 
defects, which may well lead to changes in the way 
Minnesota courts approach products liability claims.

Substantively, Section 2(b) of the Third Restate-
ment would impose a new requirement on plain-
tiffs seeking to prove a design defect. Under this 
approach, a plaintiff would be required to show that 
there was a safer, reasonable alternative design avail-
able to the manufacturer. To date, Minnesota has 
not required plaintiffs to show a feasible alternative 
design, although such evidence may be an important 
factor in proving the existence of a design defect. 
See Kallio v. Ford Motor Co., 407 N.W.2d 92, 96–97 
(Minn. 1987).

Available Defenses
Assumption of Risk
Minnesota recognizes assumption of the risk as a 
defense in products liability actions. There are two 
types of assumption of the risk: primary and sec-
ondary. For a detailed discussion of the differences 
between the two, see Andren v. White- Rodgers Co., 
465 N.W.2d 102, 104–05 (Minn. Ct. App. 1991).

Primary assumption is a complete defense that 
relieves the seller or manufacturer of liability. See 
Grisim v. TapeMark Charity Pro-Am Golf Tourna-
ment, 415 N.W.2d 874, 875 (Minn. 1987). Primary 
assumption applies “where parties have voluntarily 
entered a relationship in which plaintiff assumes 
well-known, incidental risks” and relieves the defen-
dant of any duty to protect the plaintiff from those 
risks. Wagner v. Thomas J. Obert Enters., 396 N.W.2d 
223, 226 (Minn. 1986).
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Secondary assumption is a form of contributory 
negligence or comparative fault. Rusciano v. State 
Farm Mut. Auto. Ins. Co., 445 N.W.2d 271, 273 
(Minn. Ct. App. 1989). It is an affirmative defense 
to be raised “when the plaintiff has voluntarily cho-
sen to encounter a known and appreciated danger.” 
Wagner, 396 N.W.2d at 226 (quotation omitted). 
Secondary assumption of risk may reduce or bar a 
plaintiff’s claim under Minnesota’s comparative- 
fault statute. Springrose v. Willmore, 192 N.W.2d 826, 
827 (Minn. 1971).

The court has discretion to give a separate 
assumption of risk instruction to the jury. See Tews 
v. Husqvarna, Inc., 390 N.W.2d 363, 368 (Minn. Ct. 
App. 1986); Willmar Poultry Co. v. Carus Chem. Co., 
378 N.W.2d 830, 836 (Minn. Ct. App. 1985).

Comparative Fault/Contributory Fault
Minnesota recognizes comparative fault. The 
comparative- fault statute provides:

“Fault” includes acts or omissions that are in 
any measure negligent or reckless toward the 
person or property of the actor or others, or 
that subject a person to strict tort liability. The 
term also includes breach of warranty, unrea-
sonable assumption of risk not constituting 
an express consent or primary assumption of 
risk, misuse of a product and unreasonable 
failure to avoid an injury or to mitigate dam-
ages…. Legal requirements of causal relation 
apply both to fault as the basis for liability and 
to contributory fault.

Minn. Stat. §604.01, subd. 1a (2017); see also 4 Min-
nesota Practice, CIVJIG §28.15.

The comparative fault statute requires comparison 
of the fault of all of the “parties” to the transaction 
giving rise to the plaintiff’s injury, whether or not 
formally joined as parties to the lawsuit. Hosley v. 
Armstrong Cork Co., 383 N.W.2d 289, 293 (Minn. 
1986); see also Staab v. Diocese of St. Cloud, 813 
N.W.2d 68, 76 (Minn. 2012). When apportioning 
negligence, the jury must be given the opportunity 
to consider the negligence of all parties to a transac-
tion, whether or not they are shielded from liability 
to other tortfeasors because of prior release. Lines 
v. Ryan, 272 N.W.2d 896, 902–03 (Minn. 1978). A 
plaintiff is precluded from recovering when he or she 
is more at fault than the defendant. The respective 
percentages of liability of different defendants, how-

ever, cannot be “aggregated” to determine whether 
their total fault exceeded the plaintiff’s. Erickson v. 
Whirlpool Corp., 731 F. Supp. 1426, 1428 (D. Minn. 
1990); see also “Joint and/or Several Liability,” infra.

Contributory Negligence
Contributory negligence is a type of comparative 
fault. Contributory negligence is a defense to negli-
gence, strict liability, and breach- of- warranty claims, 
but as to breach- of- warranty claims, only insofar as 
consequential damages are concerned. Peterson v. 
Bendix Home Sys., Inc., 318 N.W.2d 50 (Minn. 1982); 
see also 4 Minnesota Practice, CIVJIG §28.15.

Seat Belts—Failure to Use
Minnesota prohibits parties from introducing evi-
dence regarding seat-belt use in personal injury 
actions. Minn. Stat. §169.685, subd. (4)(a) (2017). 
That prohibition extends to negligence actions in 
which a plaintiff claims that contact with the seat 
belt caused his or her injuries. Burck v. Pederson, 704 
N.W.2d 532, 535–36 (Minn. Ct. App. 2005). It does 
not, however, apply to claims involving defective seat 
belts. Minn. Stat. §169.685, subd. (4)(b) (2017).

Helmets—Failure to Use
The Minnesota Supreme Court has upheld the exclu-
sion of evidence that a motorcyclist was not wearing 
a helmet at the time of an accident under certain 
circumstances. See Burgstahler v. Fox, 186 N.W.2d 
182, 183 (Minn. 1971) (concluding that evidence of 
helmet nonuse was inadmissible in the absence of a 
statute requiring helmet use).

Crashworthiness
An automobile manufacturer has a legal obligation 
to design and produce a reasonably crashworthy 
vehicle. Rebehn v. Gen. Motors Corp., No. CX-94-
1568, 1995 WL 146662, at *3–4 (Minn. Ct. App. 
Apr. 4, 1995). In designing and marketing a motor 
vehicle, the manufacturer must consider accidents 
as being among the “intended” uses of the product, 
and passengers injured in such accidents are among 
the group of reasonably foreseeable plaintiffs. Id. at 
*5. The crashworthiness doctrine, then, is implicated 
in cases where design defects cause or fail to prevent 
injuries resulting from accidents, not where defects 
cause the accidents themselves. Id. at *4.
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In Minnesota, “crashworthiness” is a subset of a 
defective- design claim, not an independent cause 
of action. Id. Thus, the failure to give a specific 
“crashworthiness” instruction is not prejudicial 
error where the trial court gives a standard defective 
design instruction. Id.

Misuse of Product
Product misuse is treated as a component of compar-
ative fault. Misuse is often asserted to show lack of 
defect and lack of cause. See, e.g., Gross v. Running, 
403 N.W.2d 243 (Minn. Ct. App. 1987). Minnesota’s 
comparative fault statute uses “misuse of product” to 
define “fault.” Minn. Stat. §604.01, subd. 1a (2017). 
Misuse includes unanticipated, unforeseeable, and 
unintended uses, but reasonably foreseeable misuse 
is not a defense.

The defense of misuse is rarely submitted to the 
jury as a separate question on the special verdict 
form. Rather, misuse is often argued to show lack 
of defect, by asserting the product was not defec-
tive when it left the hands of the seller or manu-
facturer. Evidence of misuse may also be used to 
negate the causal connection between an alleged 
product defect and the harm suffered by the 
plaintiff. See Balder v. Haley, 390 N.W.2d 855, 862 
(Minn. Ct. App. 1986), rev’d on other grounds, 399 
N.W.2d 77 (Minn. 1987). When used in this fash-
ion, evidence of misuse is a basis for arguing that 
the product became unreasonably dangerous only 
as a result of the actions of the plaintiff and that, 
therefore, there is no causal connection between 
the manufacturer’s or seller’s activities and the 
plaintiff’s injuries.

Alteration of Product
Minnesota follows Section 402A of the Restatement 
(Second) of Torts regarding product alterations. To 
recover under a strict liability theory, the plaintiff 
must prove that the product was in a defective con-
dition when it left the manufacturer’s control. Bilotta 
v. Kelley Co., 346 N.W.2d 616, 623 n.3 (Minn. 1984). 
Failure to meet this burden either because of a lack 
of evidence or because of substantial alterations to 
the product can be fatal to a plaintiff’s claim. See 
Rients v. Int’l Harvester Co., 346 N.W.2d 359, 362–63 
(Minn. Ct. App. 1984).

Unavoidably Unsafe Products
The Minnesota Supreme Court has not expressly 
adopted comment k to Section 402A of the Restate-
ment (Second) of Torts, but it has followed other 
comments to Section 402a. See, e.g., Olson v. Vill. 
of Babbitt, 189 N.W.2d 701, 705 & n.3 (Minn. 1971) 
(adopting comment l); Farr v. Armstrong Rub-
ber Co., 179 N.W.2d 64 (1970) (approving several 
other comments).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
A manufacturer has no duty to warn of hazards 
that are open and obvious. Mix v. MTD Prods., Inc., 
393 N.W.2d 18, 19 (Minn. Ct. App. 1986); see also 
“Assumption of Risk,” supra; “Proof in Strict Liability 
Actions,” infra.

Informed Intermediary
The informed- intermediary defense has only been 
applied in prescription drug cases. See, e.g., Lhotka 
v. Larson, 238 N.W.2d 870 (Minn. 1976). Minne-
sota courts have refused to extend the doctrine to 
the employer/employee context. See Gray v. Badger 
Mining Corp., 676 N.W.2d 268, 276 (Minn. 2004); 
Todalen v. U.S. Chem. Co., 424 N.W.2d 73, 79–80 
(Minn. Ct. App. 1988), overruled on other grounds by 
Tyroll v. Private Label Chems., Inc., 505 N.W.2d 54 
(Minn. 1993).

Sealed Containers
Minnesota has not recognized sealed containers 
as a special defense. “In a strict products liability 
action, a plaintiff may use circumstantial evidence 
to prove the existence of a defect.” W. Sur. & Cas. 
Co. v. Gen. Elec. Co., 433 N.W.2d 444, 447 (Minn. Ct. 
App. 1988). In Lee v. Crookston Coca- Cola Bottling 
Co., 188 N.W.2d 426 (Minn. 1971), and Holkestad v. 
Coca- Cola Bottling Co. of Minn., Inc., 180 N.W.2d 
860 (Minn. 1970), the Minnesota Supreme Court 
treated the sealed container issue as a strict liability 
version of res ipsa loquitur. Once the plaintiff has 
proven that he was injured by a product claimed to 
be defective, and where the claimed defect is such 
that there is circumstantial evidence from which it 
can be inferred that it is more probable than not that 
the product was defective when it left defendant’s 
hands, absent plaintiff’s own want of care or mis-
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use of the product, there is an evidentiary basis for 
submitting the issue of liability to the jury on either 
negligence or strict liability in tort. As the Court 
stated in Holkestad:

Of course, the factor essential to the appli-
cation of res ipsa loquitur—that it must be 
the kind of event which does not occur in the 
absence of negligence—is a circumstance 
tending to prove a defect and not a prereq-
uisite for the application of strict liability in 
tort. However, the inference from the circum-
stantial evidence taken as a whole, which we 
repeat is the underlying basis of the doctrine 
of res ipsa, would permit recovery against 
both manufacturer and retail seller on the the-
ory of strict liability, leaving them to pursue 
their remedies of contribution and indemnity.

180 N.W.2d at 860, 866 (Minn. 1970).

Fault of Others
See “Comparative Fault/Contributory Fault,” supra.

Preemption
The National Traffic and Motor Vehicle Safety Act 
expressly and impliedly preempts a claim that an 
automobile was defective and unreasonably dan-
gerous because the manufacturer failed to install 
air bags. Wickstrom v. Maplewood Toyota, Inc., 416 
N.W.2d 838, 840 (Minn. Ct. App. 1987). The Act 
also preempts common law crashworthiness claims 
based on an automobile manufacturer’s failure to 
install lap belts. Scholtz v. Hyundai Motor Corp., 557 
N.W.2d 613, 616 (Minn. Ct. App. 1997); see also Cor-
nelison v. Tambrands, Inc., 710 F. Supp. 706, 709 (D. 
Minn. 1989) (holding that federal law preempts state 
law failure- to- warn claims).

A failure- to- warn claim that predates the federal 
Cigarette Labeling and Advertising Act is not pre-
empted by the Act. Forster v. R.J. Reynolds Tobacco 
Co., 437 N.W.2d 655, 663 (Minn. 1989); cf. Goeb 
v. Tharaldson, 615 N.W.2d 800, 817 (Minn. 2000) 
(holding that the Federal Insecticide, Fungicide, 
and Rodenticide Act preempted state-law claims for 
inadequate instructions and warnings on an insec-
ticide label); Flynn v. Am. Home Prods. Corp., 627 
N.W.2d 342, 349 (Minn. Ct. App. 2001) (holding that 
federal law preempted statutory and common law 
fraud claims made by a consumer for a drug manu-

facturer’s failure to disclose harmful effects during 
the FDA approval process).

The federal Food, Drug, and Cosmetic Act and 
its device- specific requirements preempt Minnesota 
state law failure- to- warn patients and physicians 
claims and design- defect claims and their more 
general requirements. Angeles v. Medtronic, Inc., 863 
N.W.2d 404, 407 (Minn. Ct. App. 2015).

Compliance with Standards
Compliance or noncompliance with administrative, 
industry, regulatory, or statutory standards may 
be considered as evidence in determining whether 
the manufacturer was negligent or the product was 
unreasonably dangerous. Compliance with stan-
dards does not absolve the manufacturer of its duty 
to exercise reasonable care to make the product safe. 
“While observance of a custom may be admissible 
to show what a reasonably prudent person would 
do under the same or similar circumstances, it does 
not necessarily amount to a finding of due care.” 
Zimprich v. Stratford Homes, Inc., 453 N.W.2d 557, 
560 (Minn. Ct. App. 1990); see also Wagner v. Int’l 
Harvester Co., 611 F.2d 224, 233 (8th Cir. 1979); 
Edgewater Motels, Inc. v. Gatzke, 277 N.W.2d 11, 18 
(Minn. 1979).

Government Contractor Defense
Minnesota courts have not addressed this issue in a 
reported decision.

State-of-the-Art
The state-of-the-art defense can be used to show that 
a manufacturer did or did not act reasonably. While 
Minnesota’s courts have not directly addressed 
the admissibility of state-of-the-art evidence, the 
Minnesota Supreme Court has approved of a jury 
instruction that permitted the jury to “the state of 
the art” and the practices of the industry at the time 
of the sale, noting that the instruction “permitted 
the jury to consider availability of, and failure to use, 
an alternative, safer design as a factor.” Kallio v. Ford 
Motor Co., 407 N.W.2d 92, 96 (Minn. 1987).

Since the court has established a manufacturer’s 
duty to develop knowledge concerning its product, 
evidence establishing a lack of knowledge within 
the industry may also be admissible. See 4A Minne-
sota Practice CIVJIG §§75.20 (design defect), 75.25 
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(the duty to warn (strict liability and negligence)). 
As a result, a manufacturer’s observance of the 
state of the art is relevant to liability in a products- 
liability action.

Privity of Contract
Minnesota allows recovery for breach of warranty 
even in the absence of privity. Minn. Stat. §336.2-318 
(2017). The courts have consistently avoided privity 
limitations. Durfee v. Rod Baxter Imps., Inc., 262 
N.W.2d 349, 357–58 (Minn. 1977) (allowing revo-
cation of acceptance against manufacturer where 
retailer insolvent); McCormack v. Hankscraft Co., 
154 N.W.2d 488, 497 (Minn. 1967). The Minnesota 
Supreme Court has stated that abolishing privity as a 
defense was integral to harmonizing warranty, negli-
gence, and strict liability theories of product liability 
and protecting consumers and ultimate users from 
dangerous and defective products. Milbank Mut. Ins. 
Co. v. Proksch, 244 N.W.2d 105, 110 (Minn. 1976).

Disclaimers of Liability
Minnesota has adopted the U.C.C. provisions regard-
ing the circumstances under which warranties can 
be disclaimed. Minn. Stat. §336.2-316 (2017). When 
terms of an express warranty and a disclaimer con-
flict, the language of the express warranty prevails. 
Wenner v. Gulf Oil Corp., 264 N.W.2d 374, 384 (Minn. 
1978). A valid disclaimer extends to all parties cov-
ered as third party beneficiaries. Minn. Stat. §336.2-
318 (2017). Where the disclaimer language is actually 
a portion of the limited warranty provisions applica-
ble to only the ultimate consumer and not interme-
diate distributors, the disclaimer language cannot be 
employed to preclude claims by the intermediate dis-
tributors against the manufacturer. See Hydra- Mac, 
Inc. v. Onan Corp., 450 N.W.2d 913, 917 (Minn. 1990).

Failure to Mitigate Damages
A plaintiff must mitigate his or her damages. Mitiga-
tion of damages is a component of the comparative 
fault statute. Minn. Stat. §604.01, subd. 1(a) (2017).

Statutes of Limitation
Strict Liability

A strict liability action “arising from the manufac-
ture, sale, use or consumption of a product shall be 

commenced within four years.” Minn. Stat. §541.05, 
subd. 2 (2017). This four-year period begins to run 
when the plaintiff “discovers” that he or she may 
have a cause of action. “[T]wo elements must be 
satisfied under the discovery rule before a cause of 
action accrues in cases involving injuries caused by 
a defective product: (1) a cognizable physical man-
ifestation of the disease or injury, and (2) evidence 
of a causal connection between the injury or disease 
and the defendant’s product, act, or omission.” 
Hildebrandt v. Allied Corp., 839 F.2d 396, 398 (8th 
Cir. 1987).

Negligence, Intentional Torts, 
and Medical Malpractice

A negligence action must be commenced six years 
from the date of the accident. Minn. Stat. §541.05, 
subd. 1(5) (2017). Intentional torts such as libel, def-
amation, or intentional infliction of emotional dis-
tress are subject to a two-year statute of limitations. 
Minn. Stat. §541.07(1) (2017). Medical malpractice 
claims must be commenced within two years. Id.

Wrongful Death

A wrongful death action “may be commenced within 
three years after the date of death provided that the 
action must be commenced within six years after 
the act or omission.” Minn. Stat. §573.02, subdiv. 1 
(2017).

Warranty

A breach of warranty claim must be commenced 
four years from the date of the sale unless an agree-
ment between the parties reduces that timeframe 
to not less than one year. Minn. Stat. §336.2-725(1) 
(2017).

Improvement to Real Property

For claims based on allegedly defective or unsafe 
improvements to real property, the statute of lim-
itations runs two years after discovery of the injury. 
Minn. Stat. §541.051, subd. 1(a) (2017). The statute 
of repose generally runs ten years after substantial 
completion of the improvement to real property. Id.; 
Weston v. McWilliams & Assocs., Inc., 716 N.W.2d 
634 (Minn. 2006).

The two-year improvement to real property lim-
itation period will often govern in product liability 
actions. Ford v. Emerson Elec. Co., 430 N.W.2d 198, 
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201 (Minn. Ct. App. 1988). The product or equipment 
constitutes an improvement to real property if it is a 
permanent addition, enhances the value of the prop-
erty, would require labor and money to be removed, 
and provides a long-term benefit to the plant’s oper-
ation. Great N. Ins. Co. v. Honeywell Int’l, Inc., 895 
N.W.2d 255 (Minn. Ct. App. 2017), review granted 
(Minn. June 28, 2017); Thorp v. Price Bros. Co., 441 
N.W.2d 817 (Minn. Ct. App. 1989).

Note, however, that this particular statute of lim-
itation is inapplicable to actions for damages result-
ing from negligence in the maintenance, operation, 
or inspection of real property improvements against 
the owner or person in possession. Minn. Stat. 
§541.051, subd. 1(d) (2017).

Claims for contribution or indemnity that arise 
out of the defective and unsafe condition of an 
improvement to real property are also subject to a 
two-year statute of limitations. Minn. Stat. §541.051, 
subd. 1(b) (2017). However, that statutory period 
does not begin to run until the contribution or 
indemnity cause of action accrues, i.e., until pay-
ment of a final judgment, arbitration, award, or set-
tlement has occurred. Id. For a detailed discussion of 
this statute, see Weston, 716 N.W.2d at 638–40.

Non-Manufacturer Liability

An action based in whole or in part on strict liability 
in tort against a defendant other than the manufac-
turer is subject to a four-year statute of limitation. 
Minn. Stat. §541.05, subd. 2 (2017). Note, however, 
that commencement of the action tolls the statute. 
Minn. Stat. §544.41, subd. 1 (2017).

Statutes of Repose
The only statute of repose is contained in the statute 
of limitations for improvements to real property. 
Minn. Stat. §541.051 (2017); Weston v. McWilliams & 
Assocs., Inc., 716 N.W.2d 634, 638 (Minn. 2006); see 
also “Statutes of Limitation,” supra.

In drug cases, there is a limitation imposed on 
third- generation claims. In Loerch v. Eli Lilly & 
Co., 445 N.W.2d 560 (Minn. 1989), the Minnesota 
Supreme Court summarily affirmed, without opin-
ion, the trial court’s order finding that a manufac-
turer’s duty does not extend to a third- generation 
plaintiff for liability resulting from a grandparent’s 
ingestion of diethylstilbestrol (DES).

Useful Safe Life
Useful life is not an absolute defense but is a factor 
to be weighed by the jury, along with other factors, 
to determine the fault of the manufacturer and the 
fault of the user. Minn. Stat. §604.03 (2017); Hodder 
v. Goodyear Tire & Rubber Co., 426 N.W.2d 826, 832 
(Minn. 1988).

Other Common Law Defenses
Sophisticated User Defense

There is no duty to warn if the ordinary sophisti-
cated user or operator knows or should know the 
potential danger of a product. Minneapolis Soc’y of 
Fine Arts v. Parker- Klein Assocs. Architects, Inc., 354 
N.W.2d 816, 821 (Minn. 1984), overruled on other 
grounds by Hapka v. Paquin Farms, 458 N.W.2d 683 
(Minn. 1990). The manufacturer does not have a 
duty to warn if the dangers of a product are within 
the professional knowledge of the user. Dahlbeck v. 
DICO Co., 355 N.W.2d 157, 163 (Minn. Ct. App. 1984).

The Minnesota Supreme Court again addressed 
the sophisticated user defense in Gray v. Badger Min-
ing Corp., and referenced a Restatement comment 
that emphasizes that only persons with specialized 
knowledge or experience may realize that a product 
is dangerous. 676 N.W.2d 268, 277 n.6 (Minn. 2004). 
Under those circumstances, if a supplier with spe-
cial experience “knows that the condition involves 
danger and has no reason to believe that those who 
use it will have such special experience as will enable 
them to perceive the danger, he is required to inform 
them of the risk.” Id. (quoting Restatement (Second) 
of Torts §388, cmt. k). In the same case, the supreme 
court discussed application of the learned interme-
diary, sophisticated user, sophisticated intermediary, 
bulk supplier, and raw material/compound parts 
supplier defenses—all of which relieve a manufac-
turer or supplier of its duty to warn in appropriate 
circumstances. Id. at 275–81; see also “Informed 
Intermediary,” supra.

Other Statutory Defenses
Notice of Possible Claim

Within six months of entering into an attorney- 
client relationship with regard to a claim, the plain-
tiff’s attorney must notify all persons against whom 
a claim is likely to be made of the time, place and 
circumstances of events giving rise to the claim and 
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an estimate of compensation or other relief to be 
sought. Minn. Stat. §604.01, subd. 1 (2017). The sanc-
tions for failure to give proper notice include dam-
ages, costs, and reasonable attorneys’ fees. Id., subd. 
3. Failure to give notice, however, will not affect the 
validity of the claim. Id.

Damages and Joint Liability
Compensatory Damages
Personal Injury

Damages for any type of bodily or physical injury, 
mental anguish, or emotional distress are recov-
erable without caps for personal injury claims. In 
wrongful death cases, the measure of damages is the 
monetary value of the decedent’s contributions for 
the remainder of his or her life, calculated in prop-
erty, services, advice, comfort, and assistance. Minn. 
Stat. §573.02, subd. 1 (2017); Fussner v. Andert, 113 
N.W.2d 355, 360 (Minn. 1961). Pecuniary loss is 
determined from an examination of several factors, 
including the decedent’s talents, health, habits, and 
income. 4A Minnesota Practice CIVJIG §91.75 (mea-
sure of damages—wrongful death). Plaintiffs cannot 
recover for the decedent’s pain and suffering before 
death or the surviving spouse’s and next of kin’s 
grief or emotional distress. Id.

Under Minnesota Statutes section 548.251, any 
amounts a plaintiff is billed by a medical provider 
but does not pay because the plaintiff’s insurer pro-
vider negotiates a discount on the plaintiff’s behalf 
(i.e., “negotiated- discount amounts) are collateral 
sources and may be deducted from recovery. Swan-
son v. Brewster, 784 N.W.2d 264, 266 (Minn. 2010).

Workers’ compensation benefits paid are subject 
to reimbursement. Minn. Stat. §176.061, subd. 6(b) 
(2017).

Commercial Economic Loss

The courts balance the Uniform Commercial Code’s 
general purpose of assuring predictability of com-
merce and tort law’s goal of consumer protection in 
determining whether recovery of damages is more 
proper under the U.C.C. or through tort law. Minn. 
Stat. §604.10 (2017); Farr v. Armstrong Rubber Co., 
179 N.W.2d 64 (Minn. 1970); see “Economic Loss 
Rule,” infra.

Under the U.C.C., the plaintiff can recover repair/
replacement costs and incidental/consequential 

damages. See, e.g., Minn. Stat. §§336.2-714, 336.2-
715 (2017); 4 Minnesota Practice CIVJIG §22.70 
(warranty—damages).

Punitive Damages
Insurability

In Wojciak v. N. Package Corp., the Minnesota 
Supreme Court declared that an employer could 
maintain insurance coverage for the punitive dam-
ages allowed under the Worker’s Compensation 
Act, Minnesota Statutes section 176.82. 310 N.W.2d 
675, 680–81 (Minn. 1981). The court, however, also 
stated, “[W]e are satisfied that in most instances 
public policy should prohibit a person from insuring 
himself against misconduct of a character serious 
enough to warrant punitive damages.” Id. at 680. 
This public policy continues to be the law in Minne-
sota. See Lake Cable Partners v. Interstate Power Co., 
563 N.W.2d 81 (Minn. Ct. App. 1997).

Recoverability

Punitive damages are recoverable in Minnesota 
where clear and convincing evidence establishes that 
the defendant acted with “deliberate disregard for 
the rights or safety of others.” Minn. Stat. §549.20, 
subd. 1(a) (2017). The original standard required a 
showing of “willful indifference,” but in 1990 the 
legislature amended the statute to create the more 
stringent “deliberate disregard” standard. Several 
decisions have discussed the showing necessary 
to recover punitive damages in the context of a 
products- liability action. See, e.g., In re Levaquin 
Prods. Liab. Litig., 700 F.3d 1161, 1169–70 (8th Cir. 
2012); Gryc v. Dayton- Hudson Corp., 297 N.W.2d 727 
(Minn. 1980); Beniek v. Textron, Inc., 479 N.W.2d 719 
(Minn. Ct. App. 1992).

A plaintiff cannot initially plead a claim for puni-
tive damages. Minn. Stat. §549.191 (2017). Instead, 
the plaintiff must move to amend the complaint after 
filing the civil action and allege a basis for recovery 
under Minnesota Statutes section 549.20 or other 
law for awarding punitive damages.

There is no statutory limit on punitive damages.

Contribution
Contribution is available when two or more persons 
are severally liable and is awarded in proportion to 
each parties’ attributable percentage of fault. Minn. 
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Stat. §604.02, subd. 1 (2017). In the employment con-
text, a negligent employer may owe contribution to a 
third-party tortfeasor in proportion to the employ-
er’s negligence, but not to exceed its total workers’ 
compensation liability to the plaintiff. Minn. Stat. 
§176.061, subd. 11 (2017); Kordosky v. Conway Fire & 
Safety, Inc., 304 N.W. 2d 616, 620–21 (Minn. 1981); 
Lambertson v. Cincinnati Corp., 257 N.W.2d 679, 
689 (Minn. 1977); see “Joint and/or Several Liabil-
ity,” infra.

Indemnification
Indemnification is available where the party seek-
ing indemnification:

• has only derivative or vicarious liability 
for damage caused by the one sought to 
be charged;

• has incurred liability by acting at the direction, 
in the interest of, and in reliance upon the one 
sought to be charged;

• has incurred liability because of a breach of 
duty owed to him by the one sought to be 
charged; or

• where there is an express contract between 
the parties containing an explicit undertak-
ing to reimburse for liability of the charac-
ter involved.

Tolbert v. Gerber Indus., Inc., 255 N.W.2d 362, 368 
(Minn. 1977) (quoting Hendrickson v. Minn. Power 
& Light Co., 104 N.W.2d 843, 848 (Minn. 1960)). 
These general rules do not apply where the tortfea-
sor has violated an independent duty owed to the 
plaintiff. Bjerk v. Universal Eng’g Corp., 552 F.2d 
1314, 1318 (8th Cir. 1977). It is unlikely in any event 
that a culpable retailer could obtain indemnification. 
See Nerenhausen v. Chi., Milwaukee, St. Paul & Pac. 
R.R. Co., 479 F. Supp. 750, 756–59 (D. Minn. 1979) 
(concluding that railroad was not entitled to indem-
nity under Rule 3 of Hendrickson because it was not 
without fault).

Joint and/or Several Liability
Loss is allocated between tortfeasors in proportion 
to their relative fault, except certain limited cate-
gories of persons are jointly and severally liable for 
the whole award: a person whose fault is greater 
than 50 percent; two or more persons who act in a 
common scheme or plan that results in injury; and a 

person who commits an intentional tort. Minn. Stat. 
§604.02, subd. 1 (2017).

In Mitchell v. Volkswagenwerk, AG, 669 F.2d 1199 
(8th Cir. 1982), the Eighth Circuit clarified its earlier 
rule in Larsen v. Gen. Motors Corp., 391 F.2d 495 (8th 
Cir. 1968). In Larsen, the court held that any design 
defect not causing the accident would not subject 
a manufacturer to liability for the entire amount 
of the damages, but the manufacturer should be 
liable for that portion of damage or injury caused 
by the defective design, over and above the damage 
or injury that probably would have occurred as a 
result of the impact of collision absent the defective 
design. 391 F.2d 495, 503 (8th Cir. 1968). In Mitchell, 
the court concluded that under Minnesota law, “the 
plaintiffs’ burden of proof [is] satisfied against the 
manufacturer if it is shown that the design defect 
was a substantial factor in producing damages over 
and above those which were probably caused as a 
result of the original impact or collision.”669 F.2d 
1199, 1206 (8th 1982) (emphasis added). If the vehi-
cle is found to be in an uncrashworthy condition, 
however, the manufacturer may be found jointly and 
severally liable for any “indivisible” injury. Id. The 
manufacturer further has the burden of proof with 
respect to the issue. Id.

In 2012, the Minnesota Supreme Court held that 
the determination of which parties can be severally 
liable is made “at the time the tort was committed 
and not at the time of judgment in a civil action 
arising from the tort.” Staab v. Diocese of St. Cloud, 
813 N.W.2d 68, 77 (Minn. 2012). Accordingly, non- 
parties to a lawsuit can be added to a verdict form, 
and the jury may assign them liability, which is then 
considered when determining whether the named 
party is jointly and severally liable.

If a motion is made within one year after the entry 
of judgment, the court may determine whether a 
party’s share of the obligation is uncollectable and, 
if so, reallocate that amount among the remaining 
parties, including the claimant if at fault. Minn. 
Stat. §604.02, subd. 2 (2017). The fault is reallocated 
according to the parties’ respective fault, and the 
party whose fault is reallocated remains liable on the 
judgment and subject to contribution. Id. But fault 
cannot be reallocated to a party that is only sever-
able liable under Minn. Stat. §604.02, subd. 1 (2017). 
Staab v. Diocese of St. Cloud, 853 N.W.2d 713, 721 
(Minn. 2014).
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In products liability cases, any amount uncollect-
ible from any person in the chain of manufacture 
and distribution “shall be reallocated among all 
other persons in the chain… but not among the 
claimant or others at fault who are not in the chain 
of manufacture or distribution of the product.” 
Minn. Stat. §604.02, subd. 3 (2017). If the manufac-
turer of a product is unable to satisfy a judgment, a 
non- manufacturer defendant who is in the chain of 
distribution will be held liable for the judgment. See 
Marcon v. Kmart Corp., 573 N.W.2d 728, 732 (Minn. 
Ct. App. 1998) (citing Minn. Stat. §604.02, subd. 3 
(2017)).

Fault of Bankrupt or Insolvent Parties
In Minnesota, the liability of a dissolved corpo-
ration is governed by Minnesota Statutes section 
302A.7291, subdivision 3(a), which states:

If the corporation has paid or provided for 
all known creditors or claimants at the time 
articles of dissolution are filed, a creditor or 
claimant who does not file a claim or pursue 
a remedy in a legal, administrative, or arbi-
tration proceeding within two years after the 
date of filing the notice of intent to dissolve is 
barred from suing on that claim or otherwise 
realizing upon or enforcing it.

Even where a corporation does not provide for all 
known creditors or claimants when its articles of 
dissolution are filed, it remains immune from suit 
unless: (1) within one year after the articles of dis-
solution are filed, the claimant can establish good 
cause for failing to file a claim while the corpora-
tion was solvent; (2) liabilities are incurred during 
the course of winding up its affairs. Minn. Stat. 
§302A.781, subds. 2–3 (2017). In interpreting the 
latter exception, the Minnesota Court of Appeals 
has held that the phrase “liabilities incurred” means 
obligations that the corporation was legally required 
to pay at the time of dissolution proceedings, rather 
than an unmatured tort or contract claim. Pod-
vin v. Jamar Co., 655 N.W.2d 645, 650 (Minn. Ct. 
App. 2003).

Dissolution protection does not extend to new 
home warranty claims. Minn. Stat. §327A.02, subd. 
2a (2017).

The fault of an uncollectible defendant in the 
chain of distribution may be allocated to other 
defendants in the chain. Minn. Stat. §604.02, subd. 

3 (2017). In addition, claims can be made against 
the insurance policies held by a bankrupt, insolvent, 
or dissolved company. Minn. Stat. §60A.08, subd. 6 
(2017).

Successor Liability
A successor corporation has a duty to warn in cer-
tain situations. Relevant considerations include 
whether the successor took over its predecessor’s 
service contracts, contracted to perform or actually 
performed service of the product, or knew of the 
product defects and the location or owner of the 
product. Anderson v. Shaughnessy, 519 N.W.2d 229, 
233 (Minn. Ct. App. 1994), rev’d on other grounds, 
526 N.W.2d 625 (Minn. 1995); see also Everest v. Am. 
Transp. Corp., 685 F. Supp. 203, 207 (D. Minn. 1988); 
Niccum v. Hydra Tool Corp., 438 N.W.2d 96, 99–100 
(Minn. 1989).

Market Share Liability
Market share liability, or alternative liability, per-
mits the plaintiff to shift the burden of proof to two 
or more defendants where the product causing the 
injury is known but the identity of the manufac-
turer of the product is not. Minnesota has declined 
to adopt market share liability. Leuer v. Johnson, 
450 N.W.2d 363, 363 (Minn. Ct. App. 1990); see also 
Souder v. Owens- Corning Fiberglas Corp., 939 F.2d 
647, 650 (8th Cir. 1991).

Economic Loss Rule
The economic loss doctrine “bars tort damages in 
product liability cases unless the defective product 
causes personal injuries or damage to property 
other than the product itself.” Milwaukee Mut. Ins. 
Co. v. Deere & Co., No. 04-4905, 2005 WL 2105513, 
at *3 (D. Minn. Aug. 26, 2005); see also Minn. Stat. 
§604.10(c) (2017) (“The economic loss recoverable 
in tort under this section does not include economic 
loss due to damage to the goods themselves.”); State 
Farm Mut. Auto. Ins. Co. v. Ford Motor Co., 572 
N.W.2d 321, 323 (Minn. Ct. App. 1997) (“[A] plaintiff 
cannot sue in tort for losses due to defective product 
itself.”). In State Farm v. Ford, the Minnesota Court 
of Appeals held that the economic loss doctrine was 
applicable to merchants and non- merchant plaintiffs 
alike. 572 N.W.2d at 324 (“Contrary to the insurer’s 
argument, the economic loss doctrine does not 
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exempt consumer goods or non- merchant transac-
tions.”); see also Marvin Lumber & Cedar Co. v. PPG 
Indus., Inc., 223 F.3d 873, 882 (8th Cir. 2000). Minne-
sota Statutes section 604.101, “exhaustively states the 
economic- loss doctrine in Minnesota and abrogates 
the common- law economic- loss doctrine.” Ptacek 
v. Easrthsoils, Inc., 844 N.W.2d 535, 536 (Minn. Ct. 
App. 2014).

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

The Minnesota Civil Jury Instruction Guide is 
intended to merely guide and may be enlarged upon 
or changed to fit the fact and law situation before 
the court. See, e.g., 4A Minnesota Practice CIVJIG 
§§75.20 (design defect); 75.25 (duty to warn), 75.30 
(manufacturing defects), 75.50 (causation), 75.55 
(useful life), 75.65 (strict liability—avoidance)The 
instruction regarding aggravation of pre- existing 
disability or pre- existing medical condition, 4A 
Minnesota Practice CIVJIG §94.10, was rewritten 
after a previous version was determined to mis-
state the law. See Rowe v. Munye, 702 N.W.2d 729 
(Minn. 2005).

Design Defect

Strict liability and negligence essentially merge in 
design defect cases. See, e.g., Holm v. Sponco Mfg., 
Inc., 324 N.W.2d 207, 215 (Minn. 1982) (Simonett, J., 
concurring in part, dissenting in part). Knowledge of 
the condition of the product and the risks involved 
in that condition are imputed to the manufacturer in 
a strict liability action, whereas in negligence actions 
these elements must be proven. In Bilotta v. Kelley 
Co., the seminal design- defect case, the court stated 
the following elements of proof for the plaintiff:

(1) that the defendant’s product was in a defec-
tive condition [and] unreasonably dangerous 
for its intended use, (2) that the defect existed 
when the product left the defendant’s control, 
and (3) that the defect was the proximate 
cause of the injury sustained.

346 N.W.2d 616, 623 n.3 (Minn. 1984). Additionally, 
the defendant must have been in the business of sell-
ing the product in question. 4A Minnesota Practice 
CIVJIG §75.10.

To determine whether a product was “unrea-
sonably dangerous,” Minnesota has adopted the 
reasonable- care balancing approach, which incor-
porates negligence concepts by weighing a series of 
risk- utility factors:

(1) the usefulness and desirability of the prod-
uct, (2) the availability of other and safer prod-
ucts to meet the same need, (3) the likelihood 
of injury and its probable seriousness, (4) the 
obviousness of the danger, (5) common knowl-
edge and normal public expectation of the 
danger (particularly for established products), 
(6) the avoidability of injury by care in use of 
the product (including the effect of instruc-
tions or warnings), and (7) the ability to elim-
inate the danger without seriously impairing 
the usefulness of the product or making it 
unduly expensive.

Holm, 324 N.W.2d at 212. If the risk of injury out-
weighs the utility of the product’s design, the design 
is considered defective. See id. at 212 n.3.

Proof of a feasible alternative design is not an ele-
ment of the plaintiff’s prima facie case; however, “[s]
uch evidence is relevant to, and certainly may be an 
important factor in, the determination of whether 
the product was unreasonably defective.” Kallio v. 
Ford Motor Co., 407 N.W.2d 92, 97 (Minn. 1987); see 
also Restatement (Third) of Torts: Products Liability 
§2(b) (not adopted in Minnesota).

Manufacturing Defect

The same elements of proof are needed as in a design 
case, but the focus is on the condition of the product 
when it left the defendant’s control. The consumer 
expectation standard from section 402A of the 
Restatement (Second) of Torts is applicable. Bilotta v. 
Kelley Co., 346 N.W.2d 616, 621 (Minn. 1984).

Failure to Warn

A manufacturer who has actual or constructive 
knowledge of dangers to users of its products has a 
duty to warn of such dangers. Westerberg v. Sch. Dist. 
No. 792, 148 N.W.2d 312, 316 (Minn. 1967). When 
consequences are direct and foreseeable, a duty to 
warn is imposed by law. Germann v. F.L. Smithe 
Mach. Co., 395 N.W.2d 922, 925 (Minn. 1986).

Whether a legal duty to warn exists is a question 
of law for the court, not the jury. Id. at 924; Rad-
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loff v. Jans, 428 N.W.2d 112, 115 (Minn. Ct. App. 
1988). Importantly:

In determining whether [a] duty exists, the 
court goes to the event causing the damage 
and looks back to the alleged negligent act. If 
the connection is too remote to impose liabil-
ity as a matter of public policy, the courts then 
hold there is no duty, and consequently no 
liability. On the other hand, if the consequence 
is direct and is the type of occurrence that 
was or should have been reasonably foresee-
able, the courts then hold as a matter of law a 
duty exists.

Germann, 395 N.W.2d at 924; see also 4A Minnesota 
Practice CIVJIG §75.25.

The remaining issues, such as adequacy, type, and 
placement of warning, breach of duty, and causation 
are typically questions for the jury. Dosdall v. Smith, 
415 N.W.2d 332, 335 (Minn. Ct. App. 1987).

The plaintiff must prove that the absence of a 
warning, or an inadequate warning, was the prox-
imate cause of the injury. An inadequate warning 
is not a legal cause of an accident when the user did 
not read or rely on the warnings provided. Johnson 
v. Niagara Mach. & Tool Works, 666 F.2d 1223, 1225 
(8th Cir. 1981). In order to show causation, the plain-
tiff must prove that a warning or instruction would 
have altered his or her conduct. See Krein v. Raud-
abough, 406 N.W.2d 315, 320 (Minn. Ct. App. 1987). 
The plaintiff must demonstrate that he or she relied 
on a warning to establish that the warning was a 
proximate cause. J&W Enters., Inc. v. Economy Sales, 
Inc., 486 N.W.2d 179, 181 (Minn. Ct. App. 1992).

A warning against misuse is required if a manu-
facturer has reason to believe that a user or operator 
of the product might use it so as to increase the risk 
of injury, particularly if the manufacturer has no 
reason to believe that the users will comprehend 
the risk. Huber v. Niagara Mach. & Tool Works, 430 
N.W.2d 465, 467 (Minn. 1988); Kallio v. Ford Motor 
Co., 407 N.W.2d 92, 99 (Minn. 1987).

Where a user or operator is aware of the dangers 
in the product, the manufacturer has no duty to 
warn. Dahlbeck v. DICO Co., 355 N.W.2d 157, 163 
(Minn. Ct. App. 1984). The Minnesota Court of 
Appeals has cautioned, however, that past experience 
with the product will not necessarily alert users to all 
of the dangers associated with the product. Willmar 
Poultry Co. v. Carus Chem. Co., 378 N.W.2d 830, 835 

(Minn. Ct. App. 1985). A manufacturer has no duty 
to warn when the dangers of a product are within 
the professional knowledge of the user. Minneapolis 
Soc’y of Fine Arts v. Parker- Klein Assocs. Architects, 
Inc., 354 N.W.2d 816, 821–22 (Minn. 1984), overruled 
on other grounds by Hapka v. Paquin Farms, 458 
N.W.2d 683 (Minn. 1990); Harmon Contract Glazing, 
Inc. v. Libby- Owens- Ford, Co., 493 N.W.2d 146, 151 
(Minn. Ct. App. 1992).

The duty to warn consists of two elements: (1) the 
duty to give adequate instructions for the safe use 
of the product and (2) the duty to warn of dangers 
inherent in the improper use of the product. Frey 
v. Montgomery Ward & Co., 258 N.W.2d 782, 787 
(Minn. 1977). Further, there is a continuing post-sale 
duty to warn in “special” cases. See Hodder v. Good-
year Tire & Rubber Co., 426 N.W.2d 826, 833 (Minn. 
1988). But see Niccum v. Hydra Tool Corp., 438 
N.W.2d 96, 100 (Minn. 1989) (stating that the duty to 
warn described in Hodder is limited to subsidiaries).

Where a plaintiff seeks damages for both neg-
ligence and strict liability based solely upon fail-
ure to warn, an election of remedies is required. 
Hauenstein v. Loctite Corp., 347 N.W.2d 272, 275 
(Minn. 1984).

Post-Sale Duties

Manufacturers and sellers have a continuing duty 
to warn and, as a practical matter, have a duty to 
recall or retrofit after the product has been sold. The 
relevant jury instruction states that manufacturers 
are obligated to keep informed of scientific knowl-
edge and discoveries in their fields. 4A Minnesota 
Practice CIVJIG §75.25; see also Willmar Poultry Co. 
v. Carus Chem. Co., 378 N.W.2d 830, 837 (Minn. Ct. 
App. 1985). If the manufacturer becomes aware of 
dangers in the use of the product, it may also have 
a duty to provide users with adequate warnings of 
danger, or instructions concerning methods to mini-
mize the dangers. Hodder v. Goodyear Tire & Rubber 
Co., 426 N.W.2d 826, 833 (Minn. 1988) (holding 
that the company had a continuing post-sale duty to 
warn); Hill v. Wilmington Chem. Corp., 156 N.W.2d 
898, 902 (Minn. 1968).

Vendor or Distributor

Minnesota Statutes section 544.41 provides that non- 
manufacturing defendants or “pass-through sellers” 
are entitled to dismissal of any strict liability claims, 
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if the manufacturer of the allegedly defective prod-
uct is subject to suit. Dismissal may also be appropri-
ate with respect to negligence or breach of warranty 
claims because those claims can merge with strict 
liability claims. See Piotrowski v. Southworth Prods. 
Corp., 15 F.3d 748, 751 (8th Cir. 1994) (“Where 
design defect cases are involved, Minnesota merges 
the theories of strict liability and negligence.”). Dis-
missal is not appropriate, however, where the plain-
tiff can show that:

defendant exercised significant control over 
the design or manufacture of the product, 
or provided instructions or warnings to the 
manufacturer relative to the alleged defect in 
the product which caused the injury, death 
or damage;

defendant had actual knowledge of the defect in 
the product which caused the injury, death or 
damage; or

defendant created the defect in the product which 
caused the injury, death or damage.

Minn. Stat. §544.41, subd. 3 (2017); Gorath v. Rock-
well Int’l, Inc., 441 N.W.2d 128, 131 (Minn. Ct. App. 
1989). In addition, the plain language of section 
544.41 provides that dismissal is not appropriate 
unless the manufacturer is served with process and 
has responded or has an obligation the respond. In 
re Shigellosis Litig., 647 N.W.2d 1, 7 (Minn. Ct. App. 
2002) (citing Minn. Stat. §544.41, subd. 2 (2017)). 
Finally, a vendor or distributor will not be entitled 
to dismissal of a strict liability claim if the manu-
facturer is unable to satisfy a judgment because the 
manufacturer no longer exists, is insolvent, is not 
subject to jurisdiction, or cannot be sued. Id.; Finke 
v. Hunter’s View, Ltd., 596 F. Supp. 2d 1254, 1270–71 
(D. Minn. 2009); Marcon v. Kmart Corp., 573 N.W.2d 
728, 731 (Minn. Ct. App. 1998).

Proof in Negligence Actions
Pattern Jury Instructions

The Minnesota Civil Jury Instruction Guide is 
intended to merely guide and may be enlarged upon 
or changed to fit the fact and law situation at hand. 
See, e.g., 4A Minnesota Practice CIVJIG §§75.20 
(design defect), 75.25 (duty to warn), 75.30 (manu-
facturing defects), 75.35 (liability of manufacturer or 
seller of goods—negligence), 75.55 (useful life).

Design Defect

Because of the close relationship between strict lia-
bility and negligence in design defect, much of the 
discussion under strict liability also applies here. In 
negligence actions, the plaintiff must establish:

• A duty to use reasonable care.
• Breach of that duty.
• Cause in fact/proximate cause.
• Injury to the plaintiff.

The duty to use reasonable care extends to foresee-
able users, McCormack v. Hankscraft Co., 154 N.W.2d 
488 (Minn. 1967), but not to unforeseeable users, 
Rosin v. Int’l Harvester Co., 115 N.W.2d 50 (Minn. 
1962). The issue of whether a risk of injury was 
reasonably foreseeable is for the jury to decide; sum-
mary judgment for the manufacturer should only 
be granted when there is no genuine issue of mate-
rial fact “and the issue is not close.” Montemayor v. 
Sebright Prods., Inc., 898 N.W.2d 623, 623 (Minn. 
July 12, 2017).

The focus of a negligence case is on the manu-
facturer’s conduct. However, as a practical matter, 
“where the strict liability claim is based on unsafe 
design or failure to warn,… there is essentially no 
difference between strict liability and negligence.” 
Holm v. Sponco Mfg., Inc., 324 N.W.2d 207, 215 
(Minn. 1982) (Simonett, J., concurring in part, dis-
senting in part).

Manufacturing Defect

The elements of proof in a manufacturing defect 
case are the same as for design defect. Unlike a 
design defect claim, however, a distinction between 
negligence and strict liability remains. See Bilotta v. 
Kelley Co., 346 N.W.2d 616, 622 (Minn. 1984). The 
negligence case will focus on the reasonableness of 
the manufacturer’s actions. See 4A Minnesota Prac-
tice CIVJIG §75.35.

Failure to Warn

An election of remedies is required. In Hauenstein v. 
Loctite Corp., 347 N.W.2d 272, 275 (Minn. 1984), the 
court declared, “where a plaintiff seeks damages for 
both negligence and strict liability based solely upon 
failure to warn, the plaintiff may submit the case to 
the jury on only one theory. The plaintiff can plead 
and prove at trial either or both theories, but by the 
time the parties rest, the plaintiff must announce 
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whether the case will be submitted to the jury on 
negligence or strict liability.”

Vendor or Distributor

When a retailer has knowledge that improper use 
of a product can result in injury, it may have a duty 
to specifically warn the purchaser, even in the pres-
ence of warning labels and an owner’s manual pro-
vided by the manufacturer. Erickson v. Am. Honda 
Motor Co., 455 N.W.2d 74, 78 (Minn. Ct. App. 1990). 
The retailer also has a duty to inspect the product 
before it leaves its possession, “if it has actual or 
constructive knowledge that the product is danger-
ous.” Anderson v. Shaughnessy, 519 N.W.2d 229, 232 
(Minn. Ct. App. 1994), rev’d on other grounds, 526 
N.W.2d 625 (Minn. 1995).

Evidence
Qualification of Expert Witness
Minnesota Rule of Evidence 703 describes the min-
imum basis to admit expert opinion testimony. It is 
no longer necessary to ask the hypothetical question 
of an expert witness at trial, although this practice is 
still permitted and, in some cases, appropriate. Rule 
703 allows the testifying expert to base his or her 
opinion on facts or data perceived or made known 
to the expert at or before the hearing, and the facts 
or data relied on do not have to be admissible in evi-
dence if they are “of a type reasonably relied upon by 
experts in the particular field in forming opinions 
or inferences upon the subject.” However, unless 
good cause is shown, the data must be independently 
admissible before it can be received during direct 
examination of the expert. Otherwise, inadmissi-
ble data may be admitted if inquired into during 
cross- examination.

Minnesota Rule of Evidence 705 allows the expert 
to testify as to his or her opinion and give the rea-
sons therefor without first disclosing the underlying 
facts or data, although the expert may be com-
pelled to give the underlying facts or data on cross- 
examination. This rule allows for a more effective 
presentation of expert testimony to a jury by allow-
ing it to hear the opinion before the tedious rendi-
tion of the facts considered by the expert in reaching 
that opinion. After this recitation, the opinion can 
then be given again.

For nearly seventy years, the admissibility of 
expert testimony based on novel scientific theory 
was governed by the test annunciated in Frye v. 
United States, 293 F. 1013 (D.C. Cir. 1923). The Frye 
test requires that the scientific theory upon which 
the expert opinion rests be generally accepted within 
the relevant scientific community. Id. at 1014. Min-
nesota expounded on that standard to require that 
the “experts in the field generally agree that the evi-
dence is reliable and trustworthy.” State v. Schwartz, 
447 N.W.2d 422, 424 (Minn. 1989); see also State v. 
Mack, 292 N.W.2d 764 (Minn. 1980).

In 1993, however, the United States Supreme 
Court held that the Frye test was superseded by 
the adoption of the Federal Rules of Evidence. In 
Daubert v. Merrell Dow Pharms., Inc., the Court 
noted that the federal rules require the trial judge 
to ensure that any and all scientific testimony or 
evidence submitted is not only relevant but reliable. 
509 U.S. 579, 589 (1993). The Court reasoned that, in 
order to qualify as “scientific knowledge,” an expert’s 
opinion must be derived from a scientific method. 
Id. The Court articulated the following non- exclusive 
factors a trial court could consider:

1) whether the scientific theory or technique 
can be or has been tested;

2) whether the theory or technique has been 
subjected to peer review and publication;

3) the known or potential rate of error of the 
particular scientific technique; and

4) whether the Frye “general acceptance” test 
is satisfied.

Since the Minnesota Rules of Evidence regarding 
expert testimony were the same as the Federal Rules 
of Evidence, there was initially a question whether 
Minnesota state courts would adopt Daubert and 
its progeny. In Goeb v. Tharaldson, 615 N.W.2d 800 
(Minn. 2000), the Minnesota Supreme Court decided 
to retain the “Frye-Mack test” rather than adopt 
Daubert. The court engaged in a lengthy discussion 
of the strengths and weaknesses of Daubert and the 
Frye-Mack test. It rejected the United States Supreme 
Court’s rationale for dispensing with Frye in favor of 
a contradictory reading of the Rules of Evidence by 
noting that Mack and Schwartz, which both upheld 
Frye, were decided after the promulgation of the 
Minnesota Rules of Evidence. Further, the Minne-
sota state court disagreed with the Daubert decision 
to put judges in the position of determining the 
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legitimacy of scientific evidence, preferring to leave 
that question to the scientists. Under Daubert, the 
judge’s decision as to admissibility is reviewed under 
an abuse of discretion standard; under Frye, general 
acceptability is a question of law reviewed de novo. 
The Minnesota Supreme Court worried about consis-
tency of decisions by the district courts and decided 
that Frye-Mack led to more consistent results.

In the Minnesota federal courts, Daubert and 
the Federal Rules of Evidence apply, even in diver-
sity cases.

Spoliation of Evidence
The Minnesota Supreme Court has held that, where a 
product is lost or destroyed after the plaintiff’s expert 
examines the product and identifies it as defective, 
but before the defendant has an opportunity to con-
duct its own inspection and testing of the product, 
the trial court is “obligated to determine the conse-
quences of the evidentiary loss” and has broad dis-
cretion to exclude the testimony of plaintiff’s expert. 
Patton v. Newmar Corp., 538 N.W.2d 116, 119 (Minn. 
1995) (emphasis added); see also Miller v. Lankow, 
801 N.W.2d 120 (Minn. 2011) (discussing spoliation 
in other contexts).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Rule 4 of the Minnesota Rules of Civil Procedure 
defines acceptable methods of service of process. 
Service of process upon a foreign corporation is 
made by service on an officer, managing agent, or 
designated agent. Minn. R. Civ. P. 4.03(c); see also 
Minn. Stat. §5.25, subd. 4 (2017).

A civil action is commenced when the summons 
and complaint are served on the defendant; at the 
date of the acknowledgment of service if service is by 
mail; or when the summons is delivered to the sher-
iff in the county where the defendant or defendant’s 
agent resides. Minn. R. Civ. P. 3.01–.02; see Erickson 
v. Coast Catamaran Corp., 414 N.W.2d 180 (Minn. 
1987). If the summons is delivered to the sheriff, 
service on the defendant or defendant’s agent must 
be made within sixty days or service is ineffective. 
Minn. R. Civ. P. 3.01.

Minnesota does not require the filing of a com-
plaint to effectuate service, but an action must be 
filed with the court within one year of commence-

ment against any party, otherwise the action is 
deemed dismissed with prejudice against all parties. 
Minn. R. Civ. P. 5.04(a). The parties may stipulate to 
extend the filing period but must do so before the 
one-year period expires.

Answer Time
The defendant must serve an answer within twenty 
days after service of the summons. Minn. R. Civ. P. 
12.01.

Particularity with which Affirmative 
Defenses must be Raised
Rule 8.03 of the Minnesota Rules of Civil Procedure 
largely follows Rule 8(c) of the Federal Rules of Civil 
Procedure and lists affirmative defenses that must be 
asserted in a responsive pleading.

Pleading Limitation
When pleading an unliquidated claim for damages 
in an amount less than $50,000, the amount must be 
specifically stated. Minn. Stat. §544.36 (2017). If the 
recovery sought is more than $50,000, the pleading 
shall state merely that recovery of reasonable dam-
ages in an amount greater than $50,000 is sought. A 
claim for punitive damages may not be pled in the 
initial complaint. Minn. Stat. §549.191 (2017). See 
“Punitive Damages,” supra.
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