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I n 1979, the North Dakota legislature enacted the 
North Dakota Products Liability Act, Chapter 

28-01.1, North Dakota Century Code (N.D. Cent. 
Code). The purpose of the Act is to: (1) protect manu-
facturers; (2) provide procedural changes to expedite 
early evaluation and settlement of claims; and (3) 
protect the public interest by enacting measures 
designed to encourage private insurance companies 
to continue to provide cost- effective products lia-
bility insurance. Johnson v. John Deere Co., 935 F.2d 
151, 156 (8th Cir. 1991).

The 1995 legislature re- enacted the Products Lia-
bility Act as Chapter 28-01.3 North Dakota Century 
Code, and restated the continuing need for products 
liability “reforms” in Section 28-01.3-07.

Before the Products Liability Act, the applicable 
standard for strict liability in tort was best stated in 
Johnson v. American Motors Corp., 225 N.W.2d 57, 66 
(N.D. 1974): “The manner in which the public inter-
est in human life and safety can best be protected is 
by subjecting manufacturers and sellers of defective 
products that are unreasonably dangerous to strict 
liability in tort when their products cause harm to 
users and consumers.”

Restatement (Third) of Torts: 
Products Liability
The North Dakota Supreme Court has cited to the 
Restatement (Third) of Torts: Products Liability in 
three opinions, but has not yet specifically adopted 
any of its provisions. In Clarys v. Ford Motor Co., 592 
N.W.2d 573, 578 (N.D. 1999) the court noted that the 
rule it was adopting with respect to the economic 
loss doctrine was supported by Section 21 of the 
Third Restatement. See also Arena Holdings Chari-
table, LLC v. Harman Prof ’l, Inc., 785 F.3d 292, 295 
(8th Cir. 2015) (discussing how the Clarys court did 
not cite Restatement (Third) of Torts as its rationale 
underlying the economic loss doctrine in the context 
of discerning the definition of “other property”). The 

Uniform Commercial Code, not products liability 
tort law, the court said, governs actions seeking 
to recover damages to the defective product itself. 
Clarys v. Ford MotorCo., 593 N.W.2d 573 at 578. Sim-
ilarly, in Steiner v. Ford Motor Co., 606 N.W.2d 881, 
884 (N.D. 2000) the court noted that its philosophy 
respecting the economic loss doctrine was foreshad-
owed by the Third Restatement. On the other hand, 
the North Dakota Supreme Court recently refused to 
adopt Section 14 of the Third Restatement to impose 
“apparent manufacturer” liability because the Prod-
ucts Liability Act sharply curtails the liability of 
non- manufacturer sellers. Bornsen v. Pragotrade, 
LLC, 804 N.W.2d 55, 61 (N.D. 2011). But see Reiss 
v. Komatsu Am. Corp., 735 F. Supp. 2d 1125, 1131 
(D.N.D. 2010).

Available Defenses
Assumption of Risk
A plaintiff’s assumption of risk is considered “fault.” 
Fault “includes acts or omissions that are in any 
measure negligent or reckless towards the person 
or property of the actor or others.” N.D. Cent. Code 
Ann. §32-03.2-01 (West 2017). A person assumes the 
risk if he (1) has actual knowledge of a risk of injury, 
(2) has freedom of choice to avoid the risk, (3) volun-
tarily encounters the risk, and (4) the injury is prox-
imately caused by the encounter. Spieker v. Westgo, 
Inc., 479 N.W.2d 837, 845 n.7 (N.D. 1992).

A plaintiff’s assumption of risk in products lia-
bility actions is also considered “fault” for purposes 
of North Dakota’s modified comparative fault stat-
ute, North Dakota Century Code Section 32-03.2-
02. A plaintiff’s fault may be compared with a 
manufacturer’s conduct. However, because North 
Dakota is a modified comparative negligence state, 
recovery is barred if plaintiff’s fault is as great as 
the combined fault of all persons who contributed 
to the injury. N.D. Cent. Code Ann. §32-03.2-02 
(West 2017).
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Comparative Fault/Contributory Fault
For occurrences before July 8, 1987, the North 
Dakota Supreme Court held only misuse of product 
or assumption of risk, and not “ordinary contribu-
tory negligence,” constitute “fault” by the plaintiff 
in a products liability action. Mauch v. Mfrs. Sales & 
Serv., Inc., 345 N.W.2d 338, 347 (N.D. 1984).

In 1987, the legislature enacted Chapter 32-03.2, 
North Dakota Century Code, which significantly 
revised tort liability in North Dakota. Chapter 
32-03.2 shifts the focus for determining tort liability 
from traditional, doctrinal labels to the singular, 
inclusive concept of “fault.” Ericsson v. Schwan, 453 
N.W.2d 765, 768 (N.D. 1990).

For claims for relief accruing after July 8, 1987, 
“fault” includes all acts or omissions of plaintiffs 
or defendants that are in any measure negligent or 
reckless, and which contribute to an injury or dam-
age. N.D. Cent. Code Ann. §32.03.2-01 (West 2017). 
A plaintiff’s conduct, including negligence, assump-
tion of risk, and product misuse may be compared to 
a manufacturer’s conduct.

Since 1993, modified comparative fault has been 
the test used in apportioning liability in products 
liability claims. “Product liability” actions include 
strict liability, negligence, or breach of warranty for 
product defect. N.D. Cent. Code Ann. §32-03.2-02 
(West 2017). Modified comparative fault bars recov-
ery if the plaintiff’s fault is as great as the combined 
fault of all persons who contribute to the injury. Id.

Seat Belts—Failure to Use
A violation for not wearing a safety belt is not, in 
itself, evidence of negligence. N.D. Cent. Code Ann. 
§39-21-41.4 (West 2017). The fact of such a violation 
is not admissible in any proceeding other than one 
charging the violation. Id. However, defense coun-
sel may argue that the plaintiff’s failure to use seat 
belts is admissible to reduce damages, as explained 
in “Helmets—Failure to Use,” infra. This argument 
was made in Duma v. Keena, 680 N.W.2d 627, 631 
(N.D. 2004), where the North Dakota Supreme 
Court upheld the jury’s findings that a passenger 
was “not at fault for the accident but that had she 
worn a seatbelt, 100 percent of her injuries could 
have been avoided.” Notably, without objection, the 
instructions in Duma were adapted from Halvorson 
v. Voeller, 336 N.W.2d 118 (N.D. 1983), which inter-

preted the “pre-1987” statute, explained in “Compar-
ative Fault/Contributory Fault,” supra. Id. at 630.

Helmets—Failure to Use
Evidence of a person’s failure to wear a protective 
helmet while traveling on a motorcycle is admissible 
to reduce damages so long as there is competent tes-
timony by a qualified expert that use of the helmet 
would have lessened injuries sustained. Halvorson v. 
Voeller, 336 N.W.2d 118, 121 (N.D. 1983) (superseded 
by statute). The defendant has the burden of proving 
that a reasonably prudent person would have worn a 
safety helmet and that the plaintiff’s failure to wear a 
helmet increased his injuries. Id.

Misuse of Product
A plaintiff’s misuse of a product is included within 
the definition of “fault,” and may be compared with 
a manufacturer’s conduct. The plaintiff’s fault bars 
recovery only if it is as great as the combined fault of 
all persons who contributed to the injury. N.D. Cent. 
Code Ann. §32-03.2-02 (West 2017).

North Dakota courts distinguish foreseeable mis-
use from misuse that is not foreseeable. In Mauch 
v. Manufacturers Sales & Service, Inc., 345 N.W.2d 
338, 347 (N.D. 1984), the court recognized that the 
defense of unforeseeable misuse reduced the liabil-
ity of a manufacturer or seller when the misuse is 
a proximate cause of the damages sustained, and 
when the plaintiff misuses the product in a manner 
in which the manufacturer or seller could not be 
expected to anticipate. The Mauch decision is cited 
as authority for the state’s pattern jury instruction 
on “Misuse.” N.D.J.I. C-21.40.

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
A manufacturer or seller of a product may not be 
“held liable in any products liability action where a 
substantial contributing cause of the injury, death, 
or damage to property was an alteration or modifi-
cation of the product, which occurred subsequent to 
the sale by the manufacturer or seller to the initial 
user or consumer, and which changed the purpose, 
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use, function, design, or intended use or manner 
of use of the product from that for which the prod-
uct was originally designed, tested, or intended.” 
N.D. Cent. Code Ann. §28-01.3-03 (West 2017). See 
Johnson v. John Deere Co., 935 F.2d 151, 155 (8th 
Cir. 1991).

Unavoidably Unsafe Products
No state case law and no published federal deci-
sion from North Dakota cover unavoidably 
unsafe products.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
Obvious danger of a product does not automatically 
preclude liability in a strict liability failure to warn 
action. Olson v. A.W. Chesterton Co., 256 N.W.2d 530, 
537–38 (N.D. 1977). Rather, it is merely one factor to 
be considered in determining whether the product is 
unreasonably dangerous. Spieker v. Westgo, Inc., 479 
N.W.2d 837, 842–43 (N.D. 1992).

The North Dakota Supreme Court has held that it 
was proper for the trial court to submit to the jury 
the issue of whether a water recreational item con-
sisting of an inflated inner tube pulled behind a boat 
was unreasonably dangerous. There was no warning 
that the tube, when towed behind a boat at a certain 
speed, would accelerate and arc around corners, that 
the rider would have no control over the direction 
or the speed of the tube, and that the spray from the 
tube would impair the rider’s visibility. Butz v. Wer-
ner, 438 N.W.2d 509, 512 (N.D. 1989).

Informed Intermediary
North Dakota has yet to adopt the informed inter-
mediary doctrine, also known as the learned inter-
mediary doctrine. However, the Eighth Circuit has 
predicted the North Dakota Supreme Court would 
adopt the learned intermediary doctrine from the 
Restatement (Second) of Torts as the rule of law in 
cases where the adequacy of the warning of a pre-
scription drug is at issue. Ehlis v. Shire Richwood, 
Inc., 367 F.3d 1013, 1017 (8th Cir. 2004). Under this 
doctrine, “a pharmaceutical manufacturer has a duty 
to warn a physician of the risks involved with a phar-
maceutical, and the physician then acts as a “learned 
intermediary” between the manufacturer and the 
physician’s patient.” Id. at 1016.

Sealed Containers
The fact that a product is sold in a sealed container 
does not provide a per se defense to the seller/distrib-
utor. North Dakota’s products liability statutes do, 
however, provide a special certification procedure to 
limit the liability of non- manufacturers. N.D. Cent. 
Code Ann. §28-01.3-04 (West 2017). Under this 
procedure, the court must dismiss tort allegations 
against a non- manufacturing defendant unless the 
plaintiff can show that: (1) the defendant exercised 
some significant control over the design or manu-
facture of the product or provided instructions or 
warnings to the manufacturer relative to the alleged 
defect in the product which caused the injury; (2) the 
defendant had actual knowledge of the defect which 
caused the injury; or (3) the defendant created the 
defect in the product which caused the injury. Id.

In addition, a manufacturer is required to assume 
the cost of defense of a mere seller of the product, 
and the seller must assume any liability imposed 
on the seller where the seller “has not substantially 
altered the product.” This obligation to assume the 
cost of defense applies even if seller and manufac-
turer are ultimately found not liable. N.D. Cent. Code 
Ann. §28-01.3-05 (West 2017). The North Dakota 
Supreme Court has held that the purpose of this 
statute is “to ‘relieve’ North Dakota retailers of prod-
ucts liability suits that they are subjected to merely 
because the retailer sold the product, and where 
there is no indication that he (the retailer) is liable.” 
Kaylor v. Iseman Mobile Homes, 369 N.W.2d 101, 104 
(N.D. 1985).

Fault of Others
By statute, the jury may compare the fault of any 
person or entity, whether or not a party to the action, 
who contributed to the injury. N.D. Cent. Code Ann. 
§32-03.2-02 (West 2017). Employers may not be 
joined because of worker’s compensation immunity. 
N.D. Cent. Code Ann. §65-04-28 (West 2017). By 
application of Sections 32-03.2-01 and 32-03.2-02, “a 
negligent tortfeasor’s conduct is compared with an 
intentional tortfeasor’s conduct, and absent ‘in con-
cert’ action, liability is several, not joint, with each 
tortfeasor liable only for the amount of fault allo-
cated to that tortfeasor.” Hansen v. Scott, 645 N.W.2d 
223, 229 (N.D. 2002). Moreover, Section 32-03.2-02 
“authorizes the trial court to instruct the jury to ‘find 
separate special verdicts determining the amount of 
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damages and the percentage of fault attributable to 
each person, whether or not a party, who contributed 
to the injury.’” Id.

Preemption
In North Dakota, there is no state case law or con-
trolling statute on the issue of preemption. However, 
North Dakota Century Code Section 28-01.3-09 pro-
vides a rebuttable presumption that a product is free 
from defect where the product is in conformity with 
government standards established for the industry 
at the time the product was manufactured. See also 
N.D.J.I. C-21.41.

Compliance with Standards
Statute provides a rebuttable presumption in prod-
ucts liability actions that a product is free from 
defect where the product is “in conformity with 
government standards established for that industry.” 
N.D. Cent. Code Ann. §28-01.3-09 (West 2017). In 
instances where no government standard exists, the 
rebuttable presumption also applies if the product is 
in conformity “with applicable industry standards” 
regarding the “plans, designs, warnings, or instruc-
tions for the product or the methods and techniques 
of manufacturing, inspecting, and testing the prod-
uct.” Id.

Government Contractor Defense
There is no state case law and no published federal 
decision from North Dakota covering the govern-
ment contractor defense.

State-of-the-Art
State-of-the-art testimony is generally admissible in 
products liability actions. For instance, in Anderson 
v. A.P.I. Co., 559 N.W.2d 204, 208 (N.D. 1997) the 
North Dakota Supreme Court said the trial court 
did not abuse its discretion in allowing plaintiff’s 
so-called “state of the art” expert witness to testify 
about historical medical articles reflecting the state 
of the medical community’s knowledge of asbestos 
dangers. There is also a presumption that states a 
product is free from defect when the product is in 
conformity with government standards established 
for the industry at the time the product was manu-
factured. N.D. Cent. Code Ann. §28-01.3-09 (West 
2017). A specific state-of-the-art defense exists for 

aviation manufacturers, providing that such a man-
ufacturer “may not be held liable for any personal 
injury, death, or damage to property sustained as a 
result of an alleged defect in a state-of-the-art prod-
uct.” N.D. Cent. Code Ann. §28-01.4-03 (West 2017).

Privity of Contract
Privity is not required in products liability actions. 
See Johnson v. Am. Motors Corp., 225 N.W.2d 57, 62 
(N.D. 1974).

Disclaimers of Liability
In all probability, disclaimers will not avoid liability 
in personal injury actions. See Steiner v. Ford Motor 
Co., 606 N.W.2d 881, 885 (N.D. 2000). Although the 
North Dakota Supreme Court has recognized that 
consequential damages may be limited or excluded 
in purely commercial settings, Ray Farmers Union 
Elevator Co. v. Weyrauch, 238 N.W.2d 47, 50 (N.D. 
1975), it has found such a substantial inequality in 
bargaining power between a large national corpora-
tion and a small local construction firm, that it ren-
dered unconscionable a contractual clause limiting 
remedies and excluding liability for consequential 
damages. Constr. Assocs., Inc. v. Fargo Water Equip. 
Co., 446 N.W.2d 237, 244 (N.D. 1989).

Failure to Mitigate Damages
For accidents occurring after July 8, 1987, a plain-
tiff’s failure to exercise reasonable care to avoid an 
injury or to mitigate damages is included within 
the definition of “fault.” N.D. Cent. Code Ann. §32-
03.2-01 (West 2017). The plaintiff’s failure to mitigate 
damages may be compared with the conduct of the 
defendant to diminish the plaintiff’s recovery. N.D. 
Cent. Code Ann. §32-03.2-02 (West 2017).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
See “Economic Loss Rule” infra.

Statutes of Limitation
“Product- liability tort actions, whether based upon 
negligence or strict- liability theory, must be brought 
within the six-year statute of limitations of N.D.C.C. 
§28-01-16(5).” Erickson v. Scotsman, Inc., 456 N.W.2d 
535, 537 (N.D. 1990).
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Ordinarily, the statute of limitations commences 
to run from the commission of a wrongful act which 
gives rise to the cause of action. In a products liabil-
ity case, the general rule is that the cause of action 
accrues “at the time of injury.” Id. at 539. When a 
case involves a latent injury, which only manifests 
itself through the passage of time, the North Dakota 
Supreme Court applies the “discovery rule” for 
determining when the cause of action accrues. BASF 
Corp. v. Symington, 512 N.W.2d 692, 695 (N.D. 1994).

Under the discovery rule, the action does not 
accrue and the limitations period does not begin 
to run until the claimant knows, or with reason-
able diligence should know, that a potential claim 
exists. Id. In applying the discovery rule, the North 
Dakota Supreme Court uses an objective standard 
for the knowledge requirement. Id. The focus is upon 
whether the claimant was “apprised of facts that 
would place a reasonable person on notice that a 
potential claim exists, without regard to the claim-
ant’s subjective beliefs.” Id.; see also Kuntz v. Mue-
hler, 603 N.W.2d 43, 45 (N.D. 1999).

In applying the six-year products liability statute 
of limitations to a claim brought by an individual 
suffering from multiple disabilities, the court said 
“the claimant gets either the six-year statute of lim-
itations from the date the claim accrues or one year 
after attaining majority, whichever period is longer, 
and also gets a five-year extension for her mental 
incapacity.” BASF Corp., 512 N.W. 2d at 697.

Wrongful death products liability actions are sub-
ject to a two-year limitation period from the date of 
death, subject to extension by the discovery rule and 
by the statutory doctrine of fraudulent concealment. 
Under the fraudulent concealment law, an action 
otherwise barred by the passage of time may be 
brought when a party is prevented from discovering 
his or her claim by the defendant’s fraud or fraudu-
lent concealment. N.D. Cent. Code Ann. §28-01-24 
(West 2017); Krueger v. St. Joseph’s Hosp., 305 N.W.2d 
18, 22 (N.D. 1981) (defendant’s fraudulent conceal-
ment of cause of death extended two-year limitation 
period in a wrongful death action against the man-
ufacturer of a respiration machine which allegedly 
failed during surgery). In Braaten v. Deere & Co., 
569 N.W.2d 563, 567 (N.D. 1997) the North Dakota 
Supreme Court declined to address whether North 
Dakota’s two-year statute of limitations for wrongful 
death actions would be tolled under the doctrine of 

equitable tolling, when it found that plaintiff failed 
to establish an element of the equitable tolling doc-
trine. In Kimball v. Landeis, 652 N.W.2d 330, 340 
(N.D. 2002) the court factually declined to find equi-
table tolling, noting “even if we were to adopt the 
doctrine of equitable tolling, Kimball has not met 
the requirements for application of the doctrine.” 
The supreme court has not since adopted the doc-
trine of equitable tolling.

In 1995, the state legislature enacted a specific 
statute creating a three-year statute of limitations for 
injuries resulting from exposure to asbestos. Under 
North Dakota Century Code Section 28-01.3-08(4), 
an action to recover damages based on exposure to 
asbestos must be commenced “within three years 
after the injured person has been informed of discov-
ery of the injury by competent medical authority and 
that the injury was caused by exposure to asbestos… 
or within three years after the discovery of facts that 
would reasonably lead to the discovery, which ever 
is earlier.”

When a products liability action is premised upon 
a breach of warranty claim in addition to strict lia-
bility and negligence claims, the four-year Uniform 
Commercial Code statute of limitations, as set forth 
in North Dakota Century Code Section 41-02-104 
(U.C.C. §2-725), applies to the breach of warranty 
claim, even though the six-year statute of limitations 
applies to the claims based upon negligence or strict 
liability. Spieker v. Westgo, Inc., 479 N.W.2d 837, 848 
(N.D. 1992).

Statutes of Repose
The North Dakota legislature has twice enacted—
and the state supreme court has twice declared 
unconstitutional—two substantially identical ten-
year statutes of repose for products liability actions. 
In 1979, and again in 1995, the legislature passed 
repose statutes barring products liability actions 
that were not brought within ten years of initial 
purchase of the product or within eleven years of the 
date of manufacture. The 1979 statute (N.D. Cent. 
Code §28-01.1-02) was held to violate the equal pro-
tection clause of the state constitution in Hanson v. 
Williams County, 389 N.W.2d 319, 324 (N.D. 1986). 
The supreme court similarly struck down as uncon-
stitutional the 1995 re-enactment (N.D. Cent. Code 
§28-01.3-08) in Dickie v. Farmers Union Oil Co., 611 
N.W.2d 168, 173 (N.D. 2000).
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The constitutionality of a ten-year statute of 
repose limiting personal injury actions against 
designers and planners of improvements to 
real property was upheld by the North Dakota 
Supreme Court in Bellemare v. Gateway Builders, 
Inc., 420 N.W.2d 733, 737 (N.D. 1988). The court 
drew a distinction between manufacturers of 
products (who were not entitled to protection by 
the statute of repose) and persons designing or 
construing improvements to real property, in Van-
tage, Inc. v. Carrier Corp., 467 N.W.2d 446, 450 
(N.D. 1991), and in Hebron Public School District 
v. U.S. Gypsum Co., 475 N.W.2d 120, 126 (N.D. 
1991) (statute of repose covering construction of 
improvement to real property does not apply to 
manufacturer of asbestos building materials used 
in improvement).

Useful Safe Life
The 1995 legislature enacted a useful safe life statute 
for aircraft manufacturers. N.D. Cent. Code Ann. 
§28-01.4-04 (West 2017). The law provides that an 
aviation manufacturer may not be held liable if the 
harm was caused after the useful safe life of the 
aircraft or component had expired. N.D. Cent. Code 
Ann. §28-01.4-04(1) (West 2017). There is a rebutta-
ble presumption that a claim for injury brought more 
than ten years after the first delivery of the aircraft to 
the first user is beyond its useful safe life. N.D. Cent. 
Code Ann. §28-01.4-04(2) (West 2017).

Other Common Law Defenses
The federal court within North Dakota has explained 
that the “sophisticated user doctrine” acts as an 
exception to manufacturer’s general duty to warn 
customers. DJ Coleman, Inc. v. Nufarm Ams., Inc., 
693 F. Supp. 2d 1055, 1077 (D.N.D. 2010). However, 
the court has not yet applied the doctrine in a partic-
ular case in order to bar a plaintiff’s claim.

Other Statutory Defenses
In products liability actions, North Dakota Cen-
tury Code Section 28-01.3-04 limits the liability of 
non- manufacturers and retail sellers of products 
and provides a procedure for dismissal of the non- 
manufacturer, unless the plaintiff can show the 
defendant exercised some significant control over 
the design or manufacture of the product, had actual 

knowledge of the defect in the product, or created 
the defect. See “Sealed Containers,” supra.

Damages and Joint Liability
Compensatory Damages
Recoverability

Compensatory damages for wrongful death or 
personal injury, whether arising out of breach of 
contract or tort, are divided into economic and non- 
economic damages by North Dakota Century Code 
Section 32-03.2-04. Economic damages include: 
medical expenses and medical care, rehabilitation 
services, custodial care, loss of earnings and earning 
capacity, loss of income or support, burial costs, cost 
of substitute domestic services, and loss of employ-
ment or business or employment opportunities. N.D. 
Cent. Code Ann. §32-03.2-04 (West 2017). A jury 
award of future economic damages will not be over-
turned if there is record evidence upon which the 
jury could infer that the plaintiff would incur those 
future reasonable damages. A jury can also infer the 
necessity of future nursing care based upon record 
evidence showing that the plaintiff sustained severe 
injuries. Symington v. Mayo, 590 N.W.2d 450, 450 
(N.D. 1999).

Non- economic damages include: pain, suffering, 
inconvenience, physical impairment, disfigure-
ment, mental anguish, emotional distress, fear of 
injury, loss or illness, loss of society and compan-
ionship, loss of consortium, injury to reputation, 
and humiliation. N.D. Cent. Code Ann. §32-03.2-04 
(West 2017).

Under the economic loss doctrine, economic 
loss resulting from damage to a defective product, 
as distinguished from damage to other property 
or persons, may not be recovered in a tort action, 
whether the underlying transaction was a consumer 
or a business purchase. Leno v. K&L Homes, Inc., 803 
N.W.2d 543, 550 (N.D. 2011); Steiner v. Ford Motor 
Co., 606 N.W.2d 861 (N.D. 2000); Clarys v. Ford 
Motor Co., 592 N.W.2d 573 (N.D. 1999); Coop. Power 
Ass’n v. Westinghouse Elec. Corp., 493 N.W.2d 661 
(N.D. 1992). See “Economic Loss Rule,” infra.

Limitations

No limitations exist on amounts recoverable. Special 
pleading rules do, however, apply. In pleading for 
damages for death or personal injury, any prayer for 
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non- economic damages for $50,000 or more must 
be stated generally as “a reasonable sum but not less 
than fifty thousand dollars.” N.D. Cent. Code Ann. 
§32-03.2-07 (West 2017).

In awarding compensatory damages for personal 
injury, the jury is required to make separate findings 
that must specify the amount of compensation for 
past economic damages, the amount of compensa-
tion for future economic damages, and the amount 
of compensation for non- economic damages. N.D. 
Cent. Code Ann. §32-03.2-05 (West 2017).

A party responsible for paying a jury award of 
economic damages in excess of $250,000, before 
reduction for contributory fault and collateral source 
payments, may request a review of the reasonable-
ness of the jury award by the court. The burden is 
on the moving party to establish that the amount 
of economic damages awarded does not bear a rea-
sonable relation to the economic damages incurred 
and to be incurred in the future, according to the 
proof at trial. If the court finds that the jury award 
is unreasonable, the court must reduce the award to 
“reasonable economic damages.” N.D. Cent. Code 
Ann. §32-03.2-08 (West 2017).

Punitive Damages
Insurability

This question of insurability is currently unsettled 
in North Dakota, since it has not been conclusively 
decided by the North Dakota Supreme Court or by 
the federal court. Compare Continental Casualty Co. 
v. Kinsey, 499 N.W.2d 574, 582 (N.D. 1993) (holding 
an insurance policy expressly covered punitive dam-
ages and only excluded coverage for the insured’s 
fraud or deceit, thus obligating the insurer to pay 
punitive damages portion of a damage award), with 
Capitol Indem. Co. v. Evolution, Inc., 293 F. Supp. 2d 
1067, 1074 (D.N.D. 2003) (holding insurance contract 
policy provisions that allow coverage for intentional 
acts of the insured are void as against public policy) 
(citing N.D. Cent. Code §§9-08-02, 26.1-32-04).

Recoverability

There is no North Dakota Supreme Court case 
upholding an award of punitive damages in a prod-
ucts liability case. The Eighth Circuit, purporting 
to apply North Dakota law, did affirm a jury award 
of punitive damages in an asbestos products liabil-

ity case asserting breaches of implied warranties 
based in tort. Hebron Pub. Sch. Dist. v. U.S. Gypsum, 
953 F.2d 398, 403–04 (8th Cir. 1992). However, the 
soundness of this ruling and the theories on which 
it was based were questioned by the Eighth Circuit 
in Tioga Public School District v. U.S. Gypsum Co., 
984 F.2d 915, 921 (8th Cir. 1993). See also Pioneer 
Fuels, Inc. v. Mont.- Dakota Utils. Co., 474 N.W.2d 706 
(N.D. 1991).

Punitive damages may be awarded in a tort action 
where the defendant has been “guilty of oppression, 
fraud, or actual malice.” N.D. Cent. Code Ann. §32-
03.2-11 (West 2017). Beyond this statutory standard, 
punitive damages may also be awarded for “deceit.” 
Dewey v. Lutz, 462 N.W.2d 435, 442, 445 (N.D. 1990).

Although a party may not seek punitive damages 
in the complaint, a party may, after filing the suit, 
move to amend the pleadings to claim punitive 
damages. The motion must allege an applicable legal 
basis for awarding punitive damages, and must be 
accompanied by affidavits showing the factual basis 
for the claim. Under the exemplary damages statute, 
if the court finds “that there is sufficient evidence to 
support a finding by the trier of fact that a prepon-
derance of the evidence proves oppression, fraud, or 
actual malice, the court shall grant the moving party 
permission to amend the pleadings to claim exem-
plary damages.” N.D. Cent. Code Ann. §32-03.2-11(1) 
(West 2017).

In order to recover punitive damages, the finder 
of fact must find by clear and convincing evidence 
that the amount of exemplary damages is consistent 
with the following factors: (1) whether there is a rea-
sonable relationship between the punitive damage 
award and the harm likely to occur and the harm 
that actually occurred from the defendant’s conduct; 
(2) the degree of reprehensibility and duration of 
the defendant’s conduct; and (3) the defendant’s 
awareness of and any concealment of the conduct, or 
the desirability of replacing defendant’s profit with 
a loss, or criminal sanctions imposed on the defen-
dant’s conduct. N.D. Cent. Code Ann. §32-03.2-11(5) 
(West 2017).

Limitations

The amount of punitive damages may not exceed 
the greater of $250,000 or two times the amount of 
compensatory damages. N.D. Cent. Code Ann. §32-
03.2-11(4) (West 2017). Punitive damages may not be 
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awarded if the claimant is not entitled to compensa-
tory damages. Id. Evidence of a defendant’s financial 
background is not admissible in a proceeding on 
punitive damages. N.D. Cent. Code Ann. §32-03.2-
11(3) (West 2017).

Punitive damages may not be imposed if the man-
ufacturer or seller complied with: (1) federal statutes 
existing at the time the product was produced; (2) 
administrative regulations adopted by a federal gov-
ernment agency responsible for regulating the safety 
of a product; or (3) premarket approval by an agency 
of the federal government. N.D. Cent. Code Ann. 
§32-03.2-11(6) (West 2017).

Contribution
Third party practice in North Dakota changed 
dramatically after passage of sweeping tort reform 
legislation in 1987 that abolished joint and several 
liability. See N.D. Cent. Code §9-10-07 (repealed). 
Before 1987, joint tortfeasors were jointly and sever-
ally liable for damages.

The current provision governing liability of joint 
tortfeasors is North Dakota Century Code Section 
32-03.2-02. The statute provides that, in the absence 
of concerted action, liability among multiple tortfea-
sors is several only, not joint. Contribution among 
joint tortfeasors is currently governed by Section 
32-38-01(2). The North Dakota Supreme Court con-
sidered application of the contribution statute in 
Target Stores v. Automated Maintenance Services, 
Inc., 492 N.W.2d 899 (N.D. 1992). Under the current 
law, the court said the lack of concerted action by 
concurrent tortfeasors precludes contribution among 
them. Id. at 904.

In Pierce v. Shannon, 607 N.W.2d 878, 880 (N.D. 
2000), the court reiterated that there is no third 
party claim for contribution among tortfeasors in 
North Dakota because a defendant can now be held 
liable only for its own pro rata share of fault under 
Section 32-03.2-02, and there is no basis for contri-
bution under Section 32-38-01(2).

Indemnification
Contractual indemnification is permitted by statute. 
N.D. Cent. Code Ann. §22-02-01 (West 2017). In 
products liability actions, indemnification is permit-
ted by common law. Herman v. Gen. Irrigation Co., 
247 N.W.2d 472, 480 (N.D. 1976). The North Dakota 

Supreme Court has recognized that in the field of 
products liability, “the indemnitee has been rendered 
liable because of a nondelegable duty arising out of 
common or statutory law, but the actual cause of the 
injury has been the act of another person.” Id. at 479; 
see also Nelson v. Johnson, 599 N.W.2d 246 fn.3 (N.D. 
1999) (indemnification is a remedy that enables a 
person to recover from another for the discharge of 
a liability which, as between them, should have been 
discharged by the other).

A contract of indemnity need not be express, and 
indemnity may be recovered if the evidence estab-
lishes an implied contract of indemnity. Johnson v. 
Haugland, 303 N.W.2d 533, 543 (N.D. 1981).

Joint and/or Several Liability
Joint and several liability among multiple tortfeasors 
was the rule in North Dakota for accidents occurring 
before July 8, 1987. For accidents after that date, lia-
bility is several only.

Joint liability is permitted only in those cases 
where tortfeasors act in concert, aid, or encourage 
the act, or ratify or adopt the act for their benefit. 
N.D. Cent. Code Ann. §32-03.2-02 (West 2017). In 
general, an express or tacit agreement to commit a 
tortious act is required to establish concerted action 
necessary for joint liability under North Dakota 
Century Code Section 32-03.2-02. Reed v. Univ. of 
N.D., 589 N.W.2d 880, 888 (N.D. 1999). To constitute 
a concerted action, there must also be evidence that 
“the participants knew of the plan and its purpose, 
and the participants took substantial affirmative 
steps to encourage the achievement of the result.” 
Ward v. Bullis, 748 N.W.2d 397, 407 (N.D. 2008). 
Unless the tortfeasors are jointly liable, each party 
is liable only for the amount of damages attributable 
to each party’s percentage of fault. N.D. Cent. Code 
Ann. §32-03.2-02 (West 2017).

In Kavadas v. Lorenzen, 448 N.W.2d 219, 223 
(N.D. 1989), the North Dakota Supreme Court 
held that the several liability provisions of Section 
32-03.2-02 were constitutional. The court concluded 
that the legislative classification in Section 32-03.2-
02 “is rationally related to a legitimate legislative 
goal of ‘fixing responsibility for and paying of dam-
ages’ and therefore does not violate equal protec-
tion.” Id. at 224.
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In Black v. Abex Corp., 603 N.W.2d 182 (N.D. 
1999), the supreme court considered but did not 
resolve whether market share liability or alternative 
liability are recognized under North Dakota law. To 
prevail on a market share liability claim, the court 
said the plaintiffs must prove that all of the products 
that may have caused the injury or illness posed 
equivalent risks of harm. Id. at 190. Alternative 
liability is available only when all persons who may 
have caused the injury are before the court. Id.

Economic Loss Rule
By definition, “product liability actions” do not 
include claims for damages to the product itself or 
from mere economic loss, in the absence of per-
sonal injury, death, or property damage. N.D. Cent. 
Code Ann. §28-01.3-01(2) (West 2017). Therefore, 
the North Dakota Supreme Court has held that a 
manufacturer of a machine sold in a commercial 
transaction might not be held liable for economic 
loss caused by the failure of a component part of the 
machine that causes direct damage to the machine 
only. Coop. Power Ass’n v. Westinghouse Elec. Corp., 
493 N.W.2d 661, 667 (N.D. 1992). The court then 
extended the economic loss doctrine to consumer 
transactions in Clarys v. Ford Motor Co., 592 N.W.2d 
573 (N.D. 1999) and Steiner v. Ford Motor Co., 606 
N.W.2d 881 (N.D. 2000). In Steiner, the court iterated 
that under the economic loss doctrine, “economic 
loss resulting from damage to a defective product, 
as distinguished from damage to other property 
or persons, may be recovered in a cause of action 
for breach of warranty or contract, but not in a tort 
action.” Steiner, 606 N.W.2d 881, at 884. The Eighth 
Circuit and District of North Dakota have further 
determined North Dakota would likely preclude 
liability in tort for physical damage to “other prop-
erty” where such damage was a foreseeable result of 
a defect at the time the parties contracted. Everkrisp 
Vegetables, Inc. v. Tobiason Potato Co., Inc., 870 F. 
Supp. 2d 745, 751 (D.N.D. 2012); see also Dakota 
Gasification Co. v. Pascoe Bldg. Sys., 91 F.3d 1094, 
1099 (8th Cir. 1996). More recently, the Eighth Cir-
cuit followed the precedent established in Dakota 
Gasification and applied the foreseeability approach 
to the economic loss doctrine in Arena Holdings 
Charitable, LLC v. Harman Prof ’l, Inc., 785 F.3d 292, 
296 (8th Cir. 2015) (holding it was foreseeable that 
the defect in an amplifier or sound system as a whole 

could lead to a fire and damage could result; there-
fore, the economic loss doctrine barred the arena 
owner’s tort claims when the parties’ agreement con-
tained indemnification and warranty clauses).

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

Pattern jury instructions are comprehensive and 
contain many helpful guides for trying products 
cases. Instructions are available for strict products 
liability, products liability negligence, warnings, and 
negligent failure to warn learned post-sale. N.D.J.I. 
C-21.00, 21.03, 21.05, and 21.25 (West 2017). The 
instructions are used as guides only, and may be 
modified to fit the circumstances of each case. The 
North Dakota Jury Instructions have not been pre- 
approved by the North Dakota Supreme Court.

Design or Manufacturing Defect

A person who manufactures or sells a product that 
is defective and unreasonably dangerous to the con-
sumer or to his property is liable to the consumer of 
the product for physical harm to him or his property 
caused by any ordinary use of the product for which 
it was designed, or which could have been reason-
ably anticipated, by the manufacturer or seller, if the 
manufacturer or seller (1) is engaged in the business 
of selling the product, and (2) expects the product 
to be used by the consumer without substantial 
change in the condition in which it was sold. N.D.J.I. 
C-21.00; N.D. Cent. Code Ann. Ch. 28-01.3 (West 
2017); Endresen v. Scheels Hardware & Sports Shop, 
Inc., 560 N.W.2d 225 (N.D. 1997) (elements of a prod-
ucts liability claim).

The jury instructions require a finding that the 
product in question was defective when it left the 
possession of the manufacturer or seller and that it 
was unreasonably dangerous to the user. A defective 
product is unreasonably dangerous if any ordinary 
use of the product for which it was designed, or use 
that was anticipated by the manufacturer or seller, 
creates a substantial risk of physical harm to the user 
beyond any danger that would be contemplated by 
the ordinary and prudent buyer, consumer or user 
of the product in that community considering the 
product’s characteristics, propensities, risks, dangers 
and uses, together with the actual knowledge, train-
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ing or experience possessed by that particular buyer, 
user or consumer. N.D.J.I. C-21.01 (West 2017).

Failure to Warn

A manufacturer of goods has a duty to give a reason-
able warning as to dangers inherent in the intended 
and reasonably anticipated uses of its product. When 
a warning is required to make a product not defec-
tive, an adequate warning is one that would cause 
a person of ordinary prudence to exercise caution 
appropriate to the degree of potential danger. N.D.J.I. 
C-21.05 (West 2017).

The “Butz presumption” applies in strict- liability 
failure- to- warn claims in North Dakota. In Butz v. 
Werner, 438 N.W.2d 509, 517 (N.D. 1989), the court 
held “[w]hen no warning is given the plaintiff is enti-
tled to the benefit of a presumption that an adequate 
warning, if given, would have been read and heeded.” 
Id. The Butz presumption applies only to strict- 
liability failure- to- warn claims, and not to negligent 
failure- to- warn claims. Crowston v. Goodyear Tire & 
Rubber Co., 521 N.W.2d 401, 410 (N.D. 1994).

Post-Sale Duties

The North Dakota Supreme Court found a post-sale 
duty to warn in Crowston v. Goodyear Tire & Rubber 
Co., 521 N.W.2d 401, 410 (N.D. 1994), but limited 
its application to products liability cases premised 
upon negligence principles. See “Proof in Negligence 
Actions,” infra.

Vendor or Distributor

If a products liability action is commenced against 
a non- manufacturing seller or distributor, and it is 
alleged that the product was defective in design or 
had inadequate warnings, the seller is entitled to 
indemnity from the manufacturer, so long as the 
seller has not substantially altered the product. N.D. 
Cent. Code Ann. §28-01.3-05 (West 2017).

Proof in Negligence Actions
Pattern Jury Instructions

Pattern jury instructions are available for “ordinary 
negligence.” N.D.J.I. C-2.05 (West 2017).

Design or Manufacturing Defect

A manufacturer is negligent if it failed to use “ordi-
nary care and diligence” required by the circum-

stances. Ordinary care or diligence means such care 
as a person of ordinary prudence usually exercises 
about his own affairs of ordinary importance. 
N.D.J.I. C-2.05 (West 2017).

Failure to Warn

The North Dakota Supreme Court drew a distinction 
between negligent failure to warn and strict liability 
failure to warn in Crowston v. Goodyear Tire & Rub-
ber Co., 521 N.W.2d 401 (N.D. 1994). In Crowston, the 
court said that under a negligence theory, the issue 
is whether or not the conduct of the manufacturer, 
in providing a certain warning with its product, or 
in providing no warning at all, fell below the stan-
dard of reasonable care. Id. at 406. Thus, the North 
Dakota Supreme Court has determined “even though 
[a] manufacturer may be found not to be negligent 
in the design of the product, [a] manufacturer may 
be found negligent for failure to warn if the product 
is dangerous.” Messer v. B & B Hot Oil Service, 868 
N.W.2d 373, 377 (N.D. 2015). Under a strict liability 
failure to warn theory, on the other hand, the issue is 
whether the product warning, if any, is inadequate, 
thus making the product defective and unreasonably 
dangerous. See also N.D.J.I. C-21.05 (West 2017).

The supreme court has considered negligent fail-
ure to warn regarding secondary or “take-home” 
asbestos exposure. Palmer v. 999 Quebec, Inc., 874 
N.W.2d 303, 309 (N.D. 2016). The court determined 
without evidence establishing that the plaintiff’s 
injury was foreseeable or the plaintiff and defendant 
shared a “special relationship,” there is no duty to 
warn. Id. at 310 (holding a supplier and installer of 
asbestos has no duty to warn the son of its employee 
about the risks of asbestos fibers being carried home 
on the employee’s clothes because no special rela-
tionship existed between the son and the employer, 
and the employer did not know the dangers of asbes-
tos at the time).

Post-Sale Duties

In Crowston v. Goodyear, the supreme court recog-
nized for the first time a post-sale duty to warn in a 
products liability case premised on negligence prin-
ciples. 521 N.W.2d 401 (N.D. 1994). Whether a prod-
uct is defective, the court said, is determined by its 
condition at the time it was sold by the manufacturer 
or other initial seller. Id. at 406. If, after the sale, the 
manufacturer learns about dangers associated with 
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the use of its product, the manufacturer has a post-
sale duty to take reasonable steps to warn foreseeable 
users about those dangers. Id. The reasonableness of 
the post-sale warning depends on the facts of each 
particular case. Id. Pattern Jury Instruction N.D.J.I. 
C-21.25, based on the Crowston decision, sets forth 
factors for the jury to consider in determining the 
reasonableness of the post-sale warning.

Distributor or Vendor

No specific pattern jury instructions are available.

Evidence
Qualification of Expert Witness
Rule 702 of the North Dakota Rules of Evidence gov-
erns the admissibility of expert testimony in state 
court. The rule is taken from Rule 702 of the Federal 
Rules of Evidence, but the North Dakota Supreme 
Court has not yet adopted Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579 (1993), and its 
progeny, as the standard for testing the qualifications 
of an expert or for determining the reliability of the 
expert’s opinion. The court has, however, referenced 
the Daubert decision in its cases: State v. Hernandez, 
707 N.W.2d 449, 453 (N.D. 2005) (noting Daubert has 
not been adopted); Langness v. Fencil Urethane Sys., 
Inc., 667 N.W.2d 596, 606 n.1 (N.D.2003) (declin-
ing to address Daubert because it was not raised); 
Gonzalez v. Tounjian, 665 N.W.2d 705, 714 n.1 (N.D. 
2003) (declining to adopt the principles of Daubert 
because the result would “be the same under those 
standards and under our traditional standards gov-
erning admission of evidence under N.D. R. Evid. 
702”); Howe v. Microsoft Corp., 656 N.W.2d 285, 
295 n.1 (N.D. 2003) (noting Daubert has not been 
adopted); State v. Burke, 606 N.W.2d 108, 112–13 
(N.D. 2000) (DNA testing is admissible under Frye’s 
general acceptance test and under tests established 
by Daubert); City of Fargo v. McLaughlin, 512 N.W.2d 
700, 704 (N.D. 1994) (noting that Frye’s general 
acceptance test was superseded by Federal Evidence 
Rule 702 in Daubert).

The North Dakota Supreme Court’s general phi-
losophy is to permit a “generous allowance” of expert 
testimony. In Wanner v. Getter Trucking, Inc., 466 
N.W.2d 833, 837 (N.D. 1991), the supreme court said 
that the trial court did not abuse its discretion in 
determining that a consulting engineer was qual-

ified to testify that there were safer methods for 
rigging a block assembly, even though he had never 
seen a crane actually hoist a block assembly and 
even though he had never seen the actual assembly 
involved in the case. Similarly, in Anderson v. A.P.I. 
Co., 559 N.W.2d 204, 209 (N.D. 1997), the supreme 
court held that it was not an abuse of discretion 
to admit testimony of an expert on the issue of 
hand-gun design, despite his lack of direct design 
experience in the gas- venting systems of semi- 
automatic weapons.

The principle of “generous allowance” was reit-
erated in Langness v. Fencil Urethane Systems, Inc., 
667 N.W.2d 596, 601 (N.D. 2003), where the court 
said the rule “envisions generous allowance of the 
use of expert testimony if [proffered] witnesses are 
shown to have some degree of expertise in the field 
in which they are to testify.” While a witness must 
be qualified as an expert before testifying, by opin-
ion, as to scientific, technical or other specialized 
knowledge, the witness need not have a formal title 
or be licensed in any particular field to qualify as 
an expert, and the witness’s actual qualifications 
may be established by knowledge, skill, experience, 
training, or education. Id. “Experts need not be a 
specialist in a highly particularized field if their 
knowledge, training, education, and experience will 
assist the trier of fact.” Id. However, the admissibility 
of an expert witness’ testimony may be challenged if 
the expert clearly relies on insufficient facts to sup-
port his opinion. Perius v. Nodak Mut. Ins. Co., 782 
N.W.2d 355, 362 (N.D. 2010).

Spoliation of Evidence
Although sanctions for spoliation of evidence 
requires a case-by-case analysis of the facts and 
circumstances present in each case, summary judg-
ment of dismissal has been an appropriate sanction 
for spoliation in a products liability case in North 
Dakota. In Bachmeier v. Wallwork Truck Centers, 
544 N.W.2d 122, 127 (N.D. 1996), the supreme court 
affirmed the trial court’s entry of summary judg-
ment, dismissing the plaintiff’s products liability 
suit against a truck manufacturer, as a sanction for 
the plaintiff’s failure to preserve the truck’s allegedly 
defective wheel hub. Holding that the district court 
did not abuse its discretion in precluding plaintiff 
from presenting evidence, the supreme court out-
lined three factors the district court should consider 
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in exercising its inherent power to sanction: (1) the 
culpability of the plaintiff; (2) the degree of prejudice 
against the defendant in its ability to defend the case; 
and (3) the availability of less severe alternatives. Id.; 
see also Fines v. Ressler Enters., Inc., 820 N.W.2d 688, 
690 (N.D. 2012); Ihli v. Lazzaretto, 864 N.W.2d 483, 
486 (N.D. 2015).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Generally, service is required upon an officer, direc-
tor, superintendent, or managing or general agent, 
or partner, or associate, or to an agent authorized to 
receive service of process. Service may be satisfied by 
leaving a copy of the summons at the business office 
of the defendant with the person in charge of the 
office. N.D. R. Civ. P. 4(d)(2)(D).

Service is permitted on foreign corporations 
pursuant to the North Dakota long-arm statute if 
the defendant (1) transacts any business within 
the state, (2) makes any contract in the state, (3) 
commits a tort within the state, (4) owns, uses, or 
possesses any real estate in the state, (5) contracts 
to insure another person, property, or risk in the 
state, or (6) acts as a director, manager, or officer of 
a corporation organized under or having its princi-

pal place of business within North Dakota. N.D. R. 
Civ. P. 4(b)(2).

Answer Time
Defendants must answer within 21 days after the 
service of the summons. N.D. R. Civ. P. 12(a). Defen-
dants served out of state have an extra 15 days to 
answer under Rule 4(g) of the North Dakota Rules of 
Civil Procedure (“Personal service of the summons 
and complaint upon the defendant outside the state 
is complete fifteen days after the date of service.”).

Particularity
All legal and factual defenses to a claim for relief 
must be asserted in the responsive pleading. N.D. R. 
Civ. P. 12(b).

AUTHOR

Robert B. Stock is a partner in the Vogel Law Firm. 
He specializes in commercial, products liability, and 
insurance defense litigation. He is a member of DRI 
and other defense bar groups, including serving as 
past president of the North Dakota Defense Law-
yers Association.

Vogel Law Firm | 701.356.6323 
rstock@vogellaw.com 

https://members.dri.org/DRIIMIS/DRI/Contacts/ContactLayouts/Profile.aspx?ID=297825
https://www.vogellaw.com/
mailto:rstock%40vogellaw.com?subject=

