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By Stacey A. Greenwell and Barbara A. Lum

Restatement (Third) of Torts: 
Products Liability
Ohio has not adopted the Restatement (Third) of 
Torts: Products Liability. See Martin v. Lambert, 8 
N.E.3d 1024, 1036, fn 2 (Ohio Ct. App. 2014). Ohio 
product liability law is governed by the Ohio Product 
Liability Act, Sections 2307.71 to 2307.80 of the Ohio 
Revised Code.

Available Defenses
Assumption of Risk
Express or implied assumption of the risk may be 
asserted as an affirmative defense to a product liabil-
ity claim but may not be asserted as an affirmative 
defense to an intentional tort claim. Ohio Rev. Code 
Ann. §2307.711(B)(1) (LexisNexis 2017). If express or 
implied assumption of the risk is asserted as an affir-
mative defense to a product liability claim and if it is 
determined that the claimant expressly or impliedly 
assumed a risk and that the express or implied 
assumption of the risk was a direct and proximate 
cause of harm for which the claimant seeks to 
recover damages, the express or implied assump-
tion of the risk is a complete bar to the recovery of 
those damages. Ohio Rev. Code Ann. §2307.711(B)
(2) (LexisNexis 2017). If implied assumption of the 
risk is asserted as an affirmative defense to a product 
liability claim against a supplier, Sections 2315.32 to 
2315.36 of the Ohio Revised Code, which govern the 
defense of contributory negligence, are applicable to 
that affirmative defense and shall be used to deter-
mine whether the claimant is entitled to recover 
compensatory damages based on that claim and the 
amount of any recoverable compensatory damages. 
Ohio Rev. Code Ann. §2307.711(B)(3) (LexisNe-
xis 2017).

A plaintiff is deemed to have impliedly assumed 
the risk of his own injury where he knew of the dan-
ger a product posed and, nonetheless, voluntarily 

proceeded in his course of action. Bowling v. Heil 
Co., 511 N.E.2d 373, 377 (Ohio 1987); see also Zigler 
v. AVCO Corp., 846 N.E.2d 547, 552 (Ohio Ct. App. 
2005) (holding the defense of implied assumption of 
the risk “arises when there is a consent to or acqui-
escence in an appreciated or known risk”). However, 
the defense of assumption of the risk is not available 
when the employee is required to encounter the 
risk while performing normal job duties. Carnes v. 
Gordon Food Serv., 2007 Ohio App. Lexis 2187, at 
*26 (Ohio Ct. App. May 11, 2007) (citing Carrel v. 
Allied Prods. Corp., 677 N.E.2d 795, 801 (Ohio 1997)); 
Cremeans v. Willmar Henderson Mfg., Co., 566 
N.E.2d 1203, 1207 (Ohio 1991).

Although ordinarily the issue of assumption of 
the risk is a question of fact to be decided by a jury, 
Sedgwick v. Kawasaki Cycleworks, Inc., 593 N.E.2d 
69, 80 (Ohio Ct. App. 1991), it may be appropriate in 
some cases to grant summary judgment. See, e.g., 
Sproles v. Simpson Fence Co., 649 N.E.2d 1297, 1300 
(Ohio Ct. App. 1994); Knopp v. Dayton Mach. Tool, 
Co., No. 03 CO 60, 2004 Ohio App. Lexis 6320, at 
*13–14 (Ohio Ct. App. Dec. 8, 2004).

Comparative Fault/Contributory Fault
The contributory fault of a plaintiff may be asserted 
as an affirmative defense to a product liability claim 
but may not be asserted as an affirmative defense 
to an intentional tort claim. Ohio Rev. Code Ann. 
§2315.32 (LexisNexis 2017). If proven, a plaintiff’s 
contributory fault is not a bar to the plaintiff’s recov-
ery, provided that the plaintiff’s contributory fault 
is not greater than the combined tortious conduct 
of all other persons from whom the plaintiff seeks 
recovery and of all other persons from whom the 
plaintiff does not seek recovery. Ohio Rev. Code Ann. 
§2315.33 (LexisNexis 2017). If contributory fault is 
asserted and established, the fact- finder shall deter-
mine the following: (1) total compensatory damages; 
(2) the portion of compensatory damages that rep-
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resents economic loss; (3) the portion of compensa-
tory damages that represents noneconomic loss; and 
(4) the percentage of tortious conduct attributable 
to all parties and nonparties pursuant to Section 
2307.23 of the Ohio Revised Code. Ohio Rev. Code 
Ann. §2315.34 (LexisNexis 2017). The court shall 
diminish the total amount of compensatory dam-
ages that would have been recoverable by an amount 
that is proportionately equal to the percentage of the 
plaintiff’s tortious conduct. Ohio Rev. Code Ann. 
§2315.35 (LexisNexis 2017). If the percentage of the 
plaintiff’s tortious conduct is greater than the sum of 
the percentages of the tortious conduct determined 
to be attributable to all parties and nonparties, the 
court shall enter judgment in the defendant’s favor. 
Ohio Rev. Code Ann. §2315.35 (LexisNexis 2017). 
The issue of contributory negligence is for the jury 
to decide “unless the evidence is so compelling that 
reasonable minds can reach but one conclusion.” 
Simmers v. Bentley Constr. Co., 597 N.E.2d 504, 508 
(Ohio 1992).

Note that the defense of contributory negligence 
applies only to causes of action that accrued on or 
after April 9, 2003. Prior to April 9, 2003, contribu-
tory negligence was a defense to a negligence claim 
but not a product liability claim. Ohio Rev. Code 
Ann. §§2315.19, 2315.20 (2001).

Seat Belt—Failure to Use
Sections 4513.263(B)(1) and (3) of the Ohio Revised 
Code require front seat occupants to wear all of the 
available elements of a properly adjusted occupant 
restraining device except as provided in Section 
4513.263(C). However, this mandatory seat belt law 
specifically precludes evidence of failure to wear a 
seat restraint as indicia of negligence or contributory 
negligence. Ohio Rev. Code Ann. §4513.263(F)(1) 
(LexisNexis 2007); Bendner v. Carr, 532 N.E.2d 178, 
181 (Ohio Ct. App. 1987). But, the trier of fact may 
determine that the failure contributed to the harm 
alleged and may diminish a recovery of compensa-
tory damages that represents noneconomic loss. Id. 
Furthermore, Section 4513.263(F)(2) provides that 
evidence of the failure to use a restraining device 
can be admitted in a crashworthiness case against 
a manufacturer, designer, distributor, or seller of 
a passenger car. Gable v. Village of Gates Mills, 816 
N.E.2d 1049, 1053 (Ohio 2004).

Helmets—Failure to Use
Ohio does not require the use of helmets when oper-
ating bicycles or motorized vehicles. Only persons 
under the age of eighteen are required to wear a 
protective helmet. Ohio Rev. Code Ann. §§4511.53, 
4511.521 (LexisNexis 2017). No Ohio court has 
specifically addressed whether the failure to use 
a helmet is admissible as evidence of contribu-
tory negligence.

Crashworthiness
In order to recover under a cause of action for dam-
ages for injuries “enhanced” by a product’s design 
defect, the complaining party must prove that the 
enhancement of injuries was proximately caused by 
a defective product. Leichtamer v. Am. Motors Corp., 
424 N.E.2d 568, 577 (Ohio 1981); Brown v. Dresser 
Indus., Inc., No. 91-B-20, 1992 Ohio App. Lexis 5781 
(Ohio Ct. App. Nov. 17, 1992); Kitchens v. McKay, 528 
N.E.2d 603 (Ohio Ct. App. 1987).

Misuse of Product
Unforeseeable misuse of a product is an affirmative 
defense to strict liability actions. Bowling v. Heil Co., 
511 N.E.2d 373, 377–78 (Ohio 1987); Menifee v. Ohio 
Welding Prods., Inc., 472 N.E.2d 707 (Ohio 1984); 
Griffith v. Chrysler Corp., No. 2000-CO-67, 2003 Ohio 
App. Lexis 3151, at *24 (Ohio Ct. App. June 25, 2003); 
Horstman v. Farris, 725 N.E.2d 698, 703 (Ohio Ct. 
App. 1999). In a negligence action, the existence of a 
duty depends upon the foreseeability of the occur-
rence of such an injury. Menifee, supra. If a product 
is used in an unforeseeable, unintended way, and the 
misuse causes the plaintiff’s injuries, the plaintiff 
cannot establish the foreseeability required to pre-
vail on a negligence claim. Id.

In addition, the appropriate use of a product is 
an element in a plaintiff’s design defect case. The 
risk- benefit test of Section 2307.75(A) of the Ohio 
Revised Code requires that only the foreseeable risk 
is to be weighed against the benefits associated with 
the design. The extent to which the design of a prod-
uct is more dangerous than a reasonably prudent 
consumer would expect when used in an intended 
or reasonably foreseeable manner is a factor to con-
sider. Ohio Rev. Code Ann. §2307.75(B)(5) (LexisNe-
xis 2017).



Products Liability Defenses: A State-by-State Compendium   Ohio   3

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
It is an element of the plaintiff’s product liability case 
that the alleged defect existed at the time the prod-
uct left the manufacturer’s control. Ohio Rev. Code 
§§2307.74, 2307.75, 2307.76, and 2307.77 (LexisNexis 
2017). Proof that a product has been altered after it 
left the manufacturer’s control may be a defense to 
an action in strict liability if the alteration is a sub-
stantial change to the product and the alleged design 
defect arose as a result of the alteration. King v. K.R. 
Wilson Co., 455 N.E.2d 1282, 1282–1283 (Ohio 1983); 
Temple v. Wean United, Inc., 364 N.E.2d 267, 271 
(Ohio 1977); Kobza v. Gen. Motors Corp., 580 N.E.2d 
47 (Ohio Ct. App. 1989); Abbott v. U.S.I. Clearing 
Corp., 477 N.E.2d 638, 642 (Ohio Ct. App. 1984). 
However, where certain alterations to a product by 
the consumer are foreseeable by the manufacturer, 
the fact that such alterations are made does not, by 
itself, relieve the manufacturer of liability. Welch 
Sand & Gravel, Inc. v. O&K Trojan, Inc., 668 N.E.2d 
529, 534 (Ohio Ct. App. 1995); Cox v. Oliver Mach. 
Co., 534 N.E.2d 855, 861 (Ohio Ct. App. 1987).

Unavoidably Unsafe Products
Unavoidably unsafe “means that, in the state of 
technical, scientific, and medical knowledge at the 
time a product in question left the control of its man-
ufacturer, an aspect of that product was incapable of 
being made safe.” Ohio Rev. Code Ann. §2307.71(16) 
(LexisNexis 2017). A product is not defective in 
design if: (1) the harm for which the plaintiff seeks 
to recover was caused by an inherent characteristic 
of the product which is a generic aspect of the prod-
uct that cannot be eliminated without substantially 
compromising the product’s usefulness or desir-
ability and which is recognized by the ordinary 
person with the ordinary knowledge common to the 
community; or (2) if at the time the product left the 
manufacturer’s control, a practical and technically 
feasible alternative design or formulation was not 
available that would have prevented the harm for 
which the plaintiff seeks to recover without substan-
tially impairing the usefulness or intended purpose 
of the product. Ohio Rev. Code Ann. §§2307.75(E) 

and (F) (LexisNexis 2017). An ethical drug or ethical 
medical device is not defective in design because 
some aspect of it is unavoidably unsafe if the manu-
facturer provides an adequate warning and instruc-
tion. Ohio Rev. Code Ann. §2307.75(D) (LexisNexis 
2017); White v. Wyeth Lab., 533 N.E.2d 748, 752 
(Ohio 1988); Kennedy v. Merck & Co., Inc., No. 19591, 
2003 Ohio App. Lexis 3388, at *15–16 (Ohio Ct. App. 
July 3, 2003).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
A product is not defective due to lack of warning or 
instruction or inadequate warning or instruction 
as a result of the failure of its manufacturer to warn 
or instruct about an open and obvious risk or a risk 
that is a matter of common knowledge. Ohio Rev. 
Code Ann. §2307.76(B) (LexisNexis 2017); Paugh 
v. R.J. Reynolds Tobacco Co., 834 F. Supp. 228, 230 
(N.D. Ohio 1993); Temple v. Wean United, Inc., 364 
N.E.2d 267, 273 (Ohio 1977); Bouher v. Aramark 
Servs., Inc., 910 N.E.2d 40, 45–45 (Ohio Ct. App. 
2009); Lykins v. Fun Spot Trampolines, 874 N.E.2d 
811, 816 (Ohio Ct. App. 2007); Gawloski v. Miller 
Brewing Co., 644 N.E.2d 731, 733 (Ohio Ct. App. 
1994), appeal dismissed, 641 N.E.2d 1110 (Ohio 
1994); Hanlon v. Lane, 648 N.E.2d 26, 29 (Ohio Ct. 
App. 1994), appeal dismissed, 646 N.E.2d 467 (Ohio 
1995); Taylor v. Yale & Towne Mfg. Co., 520 N.E.2d 
1375 (Ohio Ct. App. 1987).

Informed Intermediary
The informed intermediary doctrine (or “learned 
intermediary doctrine”) is codified in Section 
2307.76(C) of the Ohio Revised Code: “An ethical 
drug is not defective due to inadequate warning or 
instruction if its manufacturer provides otherwise 
adequate warning and instruction to the physician 
or other legally authorized person who prescribes or 
dispenses that ethical drug for a claimant in ques-
tion and if the federal food and drug administration 
has not provided that warning or instructive relative 
to that ethical drug is to be given directly to the ulti-
mate user of it.” The learned intermediary doctrine 
applies to both medical devices and ethical drugs. 
Yanovich v. Zimmer Austin, Inc., 255 F. App’x 957, 
970 (6th Cir. 2007); Skerl v. Arrow Int’l, 202 F. Supp. 
2d 748, 753 (N.D. Ohio 2001); Vaccariello v. Smith & 
Nephew Richards, Inc., 763 N.E.2d 160, 164–65 (Ohio 
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2002); Tracy v. Merrell Dow Pharms., Inc., 569 N.E.2d 
875, 878–79 (Ohio 1991); Seley v. G.D. Searle & Co., 
423 N.E.2d 831, 839–40 (Ohio 1981); Jones v. Roche 
Labs., 616 N.E.2d 545 (Ohio Ct. App. 1992).

Sealed Containers
Ohio does not recognize a “sealed container” 
defense per se. However, if the defendant is a non- 
manufacturing seller (i.e., a supplier), the supplier 
will be liable for compensatory damages if: (1) the 
supplier was negligent and that negligence was the 
proximate cause of the harm; or (2) the product did 
not conform to a representation made by the sup-
plier when it left the supplier’s control, even though 
there is no evidence of any fraudulent, reckless, or 
negligent representation on the supplier’s part. Ohio 
Rev. Code Ann. §2307.78; Sedgwick v. Kawasaki 
Cycleworks, Inc., 593 N.E.2d 69, 76 (Ohio Ct. App. 
1991). A supplier has no legal duty to inspect or test 
a product for latent defects. Brown v. McDonald’s 
Corp., 655 N.E.2d 440, 445 (Ohio Ct. App. 1995); Ross 
v. Spiegel, Inc., 373 N.E.2d 1288, 1295 (Ohio Ct. App. 
1977). Further, the retailer will not be found negli-
gent without signs of defective or negligent handling, 
storage, or display. Ramsey v. Del Monte Corp., 458 
N.E.2d 455, 458 (Ohio Ct. App. 1983).

Under certain conditions specified in the statute, 
e.g., where the manufacturer is not subject to Ohio 
jurisdiction or there is an ownership nexus between 
the supplier and manufacturer, a supplier will be 
liable for damages “as if it were the manufacturer” 
if the manufacturer could be found liable. See Ohio 
Rev. Code Ann. §2307.78(B) (LexisNexis 2017); Con-
vention Ctr. Inn, Ltd. v. Dow Chem. Co., 590 N.E.2d 
898, 901 (Ohio Ct. App. 1990). See also “Vendor or 
Distributor,” infra.

Non- negligent suppliers may seek indemnification 
from the manufacturer. See “Indemnification,” infra.

Fault of Others
In a tort action, the fact finder must specify the 
following: (1) the percentage of tortious conduct 
attributable to the plaintiff and to each party to the 
tort action from whom the plaintiff seeks recovery; 
and (2) the percentage of tortious conduct attribut-
able to each person from whom the plaintiff does 
not seek recovery in this action.” Ohio Rev. Code 
Ann. §2307.23(A). “Persons from whom plaintiff 

does not seek recovery in this action” includes, but is 
not limited to: (1) persons who have settled with the 
plaintiff; (2) persons that the plaintiff has dismissed 
with or without prejudice; and (3) persons “who are 
not a party to the tort action whether or not that per-
son was or could have been a party to the tort action 
if the name of the person has been disclosed prior to 
trial.” Ohio Rev. Code Ann. §2307.011(G) (LexisNe-
xis 2017). See also “Comparative Fault/Contributory 
Fault,” supra; “Joint and/or Several Liability,” infra.

Preemption
A federal law may preempt state law claims where 
Congress expressly preempts state law, Congress has 
occupied the entire field, or there is an actual conflict 
between federal and state law. Carter v. Consolidated 
Rail Corp., 709 N.E.2d 1235, 1238 (Ohio Ct. App. 
1998). Field and conflict preemption are both forms 
of implied preemption. Id. Implied conflict preemp-
tion can occur where: (1) it is impossible to comply 
with both state and federal requirements; or (2) state 
law obstructs congressional objectives. Id.

Ohio courts have addressed preemption of state 
law product liability claims by the Federal Hazard-
ous Substances Act, National Childhood Vaccine 
Injury Act, National Traffic and Motor Safety Act, 
Federal Locomotive Boiler Inspection Act, Federal 
Insecticide, Fungicide and Rodenticide Act, and 
Medical Device Amendments to the Food, Drug, and 
Cosmetic Act. Jenkins v. James B. Day and Co., 634 
N.E.2d 998, 1005 (Ohio 1994) (holding the Federal 
Hazardous Substances Act did not preempt state 
law product liability claims against manufacturer 
of paint stripping product); White v. Wyeth Labs., 
Inc., 533 N.E.2d 748, 751 (Ohio 1988) (holding the 
National Childhood Vaccine Injury Act did not 
preempt state law product liability claims against 
a vaccine manufacturer); Baldwin v. Golden Haw 
Transp. Co., 827 N.E.2d 780, 783–84 (Ohio Ct. App. 
2005) (holding National Traffic and Motor Safety Act 
standard not in effect at the time the subject trailer 
was manufactured did not retroactively preempt the 
plaintiff’s claims); Darby v. A-Best Prods. Co., No. 
81270, 2003 Ohio App. Lexis 5495, at *2 (Ohio Ct. 
App. Jan. 15, 2003) (holding the Federal Locomotive 
Boiler Inspection Act preempted claims of asbestos 
exposure against manufacturers of locomotives and 
asbestos- containing locomotive component parts); 
Nelson v. Ford Motor Co., 761 N.E.2d 1099, 1103 
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(Ohio Ct. App. 1999) (holding the National Traffic 
and Motor Vehicle Safety Act and Federal Motor 
Vehicle Safety Standard 208 preempted the plaintiff’s 
claim regarding the lack of a passenger- side air bag); 
Carter., 709 N.E.2d at 1240 (holding the Locomotive 
Boiler Inspection Act and Federal Railroad Safety 
Act preempted state tort law claims); Vercellotti v. 
HVC-Daly, Inc., No. L-97-1063, 1997 Ohio App. Lexis 
5428, at *11–12 (Ohio Ct. App. Dec. 5, 1997) (holding 
the Federal Insecticide, Fungicide and Rodenticide 
Act did not preempt state law failure to warn claims); 
Stiffler v. Drake, 698 N.E.2d 1068 (Ohio Ct. App. 
1997) (holding the Medical Device Amendments to 
the Food, Drug, and Cosmetic Act did not preempt 
plaintiff’s state law claims); Dutton v. Acromed Corp., 
691 N.E.2d 738, 741–42 (Ohio Ct. App. 1997) (same); 
Klein v. Biscup, 673 N.E.2d 225, 230 (Ohio Ct. App. 
1996) (holding the Medical Device Amendments to 
the Food, Drug, and Cosmetic Act preempted the 
plaintiff’s claim for regulatory fraud).

Compliance with Standards
Strict Liability

Compliance with administrative, industry, regu-
latory, or statutory standards or schemes is not a 
complete defense in a strict liability action because 
liability can be imposed regardless of a manufactur-
er’s degree of care. Bailey v. V&O Press Co., 770 F.2d 
601, 607 (6th Cir. 1985); Minichello v. U.S. Indus., 
Inc., 756 F.2d 26 (6th Cir. 1985); Sours v. Gen. Motors 
Corp., 717 F.2d 1511, 1517 (6th Cir. 1983); Hardi-
man v. Zep Mfg. Co., 470 N.E.2d 941, 946 (Ohio Ct. 
App. 1984).

However, compliance with public or private 
product standards is admissible as a factor to be 
considered in determining whether a defect exists. 
Ohio Rev. Code Ann. §2307.75(B)(4) (LexisNexis 
2017); Sours, 717 F.2d at 1517; Vermett v. Fred 
Christen & Sons Co., 741 N.E.2d 954, 969–70 (Ohio 
Ct. App. 2000). In a product liability action alleg-
ing that a drug or medical device caused harm, 
a manufacturer’s good faith compliance with the 
terms of an approval or license issued by the fed-
eral Food and Drug Administration will preclude 
the award of punitive or exemplary damages. Ohio 
Rev. Code Ann. §2307.80(C) (LexisNexis 2017). 
Similarly, in an action alleging that a product 
other than a drug or medical device caused harm, 
a manufacturer’s full compliance with all applica-

ble government safety and performance standards 
will preclude the award of punitive damages absent 
fraud. Ohio Rev. Code Ann. §2307.80(D) (LexisNe-
xis 2017).

Negligence

Compliance with applicable standards is admissible 
as a guide to prove a manufacturer’s standard of 
care. Bailey v. V&O Press Co., 770 F.2d 601, 607 (6th 
Cir. 1985); Knitz v. Minster Mach. Co., 432 N.E.2d 814 
(Ohio 1982), cert. denied, 459 U.S. 857 (1982); Jackson 
v. Alert Fire & Safety Equip., Inc., 567 N.E.2d 1027, 
1032–33 (Ohio 1991).

Government Contractor Defense
Ohio courts have not expressly addressed the gov-
ernment contractor’s defense. One opinion indicates 
that such a defense might be considered in a neg-
ligence action. See Jackson v. City of Franklin, 554 
N.E.2d 932, 937 (Ohio Ct. App. 1988) (summary 
judgment for defendant affirmed on the basis that 
defendant complied with contract specifications).

State-of-the-Art
Strict Liability

Ohio does not recognize the state-of-the-art defense 
per se. However, state-of-the-art evidence is a factor 
to be considered in determining whether a defect 
exists, but it is not dispositive of the issue. Patterson 
v. Ravens- Metal Prods., Inc., 594 N.E.2d 153, 162 
(Ohio Ct. App. 1991); Sabel v. Newbury Indus., Inc., 
No. 10-197, 1985 Ohio App. Lexis 9988, at *9 (Ohio 
Ct. App. Dec. 31, 1985); Eldridge v. Firestone Tire & 
Rubber Co., 493 N.E.2d 293 (Ohio Ct. App. 1985). 
Moreover, in order to prove defect, a plaintiff must 
prove that at the time the product left the manufac-
turer’s control, a practical and technically feasible 
alternative design was not available that would have 
prevented the harm for which the plaintiff seeks to 
recover without substantially impairing the prod-
uct’s usefulness or intended purpose. Ohio Rev. Code 
Ann. §2307.75(F) (LexisNexis 2017); Gist v. GMC, 130 
F. App’x 9, 9 (6th Cir. 2005); McGrath v. Gen. Motors 
Corp., 26 F. App’x 506, 511 (6th Cir. 2002); Jacobs v. 
E.I. du Pont de Nemours & Co., 67 F.3d 1219, 1242 
(6th Cir. 1995); Nationwide Mut. Ins. Co. v. ICON 
Health and Fitness, Inc., No. 04AP-855, 2005 Ohio 
App. Lexis 2458, at *12 (Ohio Ct. App. May 26, 2005).
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Negligence

State-of-the-art evidence is admissible in a negli-
gence action as evidence of the care exercised by the 
manufacturer, but it is not dispositive of the issue. 
Patterson v. Ravens- Metal Prods., Inc., 594 N.E.2d 
153, 162 (Ohio Ct. App. 1991); Sabel v. Newbury 
Indus., Inc., No. 10-197, 1985 Ohio App. Lexis 9988, 
at *8–9 (Ohio Ct. App. Dec. 31, 1985); Eldridge v. 
Firestone Tire & Rubber Co., 493 N.E.2d 293 (Ohio 
Ct. App. 1985).

Privity of Contract
Privity of contract is not required for a product lia-
bility action for personal injuries. Ohio Rev. Code 
Ann. §§2307.71, et seq. (LexisNexis 2017); Domany v. 
Otis Elevator Co., 369 F.2d 604, 612 (6th Cir. 1966), 
cert. denied, 387 U.S. 942 (1967); Chemtrol Adhesives, 
Inc. v. Am. Mfrs. Mut. Ins. Co., 537 N.E.2d 624, 630 
(Ohio 1989). However, commercial parties in privity 
of contract may not recover for purely economic 
losses under any product liability tort theory. See 
“Damage to Property/Product Itself without Bodily 
Injury or Consequential Injury,” infra.

Disclaimers of Liability
Ohio courts generally disfavor disclaimers of lia-
bility. Hartford Fire Ins. Co. v. Seifert, No. 93291, 
2010 Ohio App. Lexis 1946, at *11–12 (Ohio Ct. App. 
May 27, 2010). A contractual clause that purports to 
release a party from liability must express that intent 
in “clear and unequivocal” terms, and those terms 
are strictly construed. Mead Corp. v. Allendale Mut. 
Ins. Co., 465 F. Supp. 355, 362–63 (N.D. Ohio 1979); 
Bowman v. David, 356 N.E.2d 496, 498 (Ohio 1976); 
B.F. Goodrich Co. v. Honeywell, Inc., No. 47331, 1984 
Ohio App. Lexis 12729, at *5–6 (Ohio Ct. App. April 
12, 1984); Cain v. Cleveland Parachute Training Ctr., 
457 N.E.2d 1185 (Ohio Ct. App. 1983). Such contrac-
tual provisions will not be upheld in cases of uncon-
scionability; vague and ambiguous language; where 
the party to the contract seeking protection under 
the clause fails to exercise any care whatsoever or 
engages in willful or wanton misconduct; or where 
the parties are in unequal bargaining positions. 
Bahamas Agric. Indus. Ltd. v. Riley Stoker Corp., 526 
F.2d 1174, 1180 (6th Cir. 1975); Hartford Fire Ins. Co. 
v. Seifert, No. 93291, 2010 Ohio App. Lexis 1946, at 
*10–11 supra; Richard A. Berjian, D.O., Inc. v. Ohio 

Bell Tel. Co., 375 N.E.2d 410, 416 (Ohio 1978); San-
fillipo v. Rarden, 493 N.E.2d 991, 996 (Ohio Ct. App. 
1985); Mead Corp., 465 F. Supp. at 362–63.

Failure to Mitigate Damages
A failure to mitigate damages likely is not a defense 
in a strict liability action. See Bowling v. Heil Co., 511 
N.E.2d 373, 385 (Ohio 1987) (J. Holmes, dissent). No 
product liability cases have addressed the issue. In 
a negligence action, a plaintiff who fails to take all 
reasonable steps to reduce personal injury damages, 
e.g., failure to return to a physician for further treat-
ment, may have any damages, otherwise awardable, 
reduced accordingly. Gualtieri v. DeMund Homes, 
Inc., No. 9050, 1979 Ohio App. Lexis 9519, at *6–7 
(Ohio Ct. App. June 6, 1979); Bird v. Pritchard, 291 
N.E.2d 769, 774 (Ohio Ct. App. 1973).

Damage to Property/Product Itself Without 
Bodily Injury or Consequential Injury
Economic losses sustained to the product itself are 
not recoverable under the Ohio Product Liability 
Act unless the plaintiff also is entitled to recover for 
“harm” (i.e., death, physical injury to person, serious 
emotional distress, or physical damage to property 
other than the product in question). Ohio Rev. Code 
Ann. §§2307.71(A)(2), (7), 2307.72(C), and 2307.79 
(LexisNexis 2017). See also HDM Flugservice GmbH 
v. Parker Hannifin Corp., 332 F.3d 1025, 1030–31 
(6th Cir. 2003); State Farm Mut. Auto. Ins. Co. v. 
Kia Motors Am., Inc., 828 N.E.2d 701, 707 (Ohio Ct. 
App. 2005).

Although a plaintiff cannot recover for purely 
economic loss under the Ohio Product Liability 
Act, courts have held that a consumer plaintiff 
may maintain common law tort claims, including 
strict product liability, negligence, and implied 
warranty in tort, for recovery of economic loss only. 
In re Whirlpool Corp. Front- Loading Washer Prod. 
Liab. Litig., 684 F. Supp. 2d 942, 949–51 (N.D. Ohio 
2009); Hoffer v. Cooper Wiring Devices, Inc., No. 
1:06CV763, 2007 U.S. Dist. Lexis 42871, at *6 (N.D. 
Ohio June 13, 2007); State Farm Mut. Auto. Ins. Co., 
828 N.E.2d 701, 707 supra. However, commercial 
parties in privity of contract may not recover for 
purely economic losses under any product liability 
tort theory. See Chemtrol Adhesives, Inc. v. Am. 
Mfrs. Mut. Ins. Co., 537 NE.2d 624, 634 (Ohio 1989); 
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Bd. of Trustees of the Worthington Public Library 
v. Hickson Corp., No. C2-98-1073, 1999 U.S. Dist. 
Lexis 21167, at *11–12 (S.D. Ohio Sept. 8, 1999); Trgo 
v. Chrysler Corp., 34 F. Supp. 2d 581, 585 (N.D. Ohio 
1998); Sun Refining & Mktg. Co. v. Crosby Valve & 
Gage Co., 627 N.E.2d 552, 554 (Ohio 1994); Norcold, 
Inc. v. Gateway Supply Co., 798 N.E.2d 618, 628 
(Ohio Ct. App. 2003).

Statutes of Limitation
The failure to commence suit within the applicable 
statute of limitations must be set forth as an affirma-
tive defense. Ohio R. Civ. P. 8(C) (LexisNexis 2017). 
An action for wrongful death shall be commenced 
within two years of the death. Ohio Rev. Code 
Ann. §2125.02(D) (LexisNexis 2017). An action for 
bodily injury shall be commenced within two years 
after the cause thereof arose. Ohio Rev. Code Ann. 
§2305.10(A) (LexisNexis 2017).

A cause of action for personal injury gener-
ally arises at the time an injury occurs. See, e.g., 
O’Stricker v. Jim Walter Corp., 447 N.E.2d 727, 
730 (Ohio 1983). If, however, an injury does not 
manifest itself immediately, and an injured party, 
despite the exercise of due diligence, does not know 
of an injury or its cause, the “discovery rule” tolls 
the running of the applicable statute of limita-
tions until the injured party knows or reasonably 
should know that he or she has been injured by 
the conduct of another party. Id.; Norgard v. Brush 
Wellman, Inc., 766 N.E.2d 977, 979 (Ohio 2002). 
Section 2305.10 of the Ohio Revised Code provides 
that a cause of action for bodily injury caused by 
exposure to hazardous or toxic chemicals, ethical 
drugs, medical devices, asbestos, DES, other non-
steroidal synthetic estrogens, or chromium arises 
on the date on which the plaintiff is informed by 
competent medical authority that he or she has 
been injured by such exposure, or on the date 
which, by the exercise of reasonable diligence, the 
plaintiff should have become aware that he or she 
had been injured by the exposure, whichever date 
occurs first. The statute also applies to a cause of 
action for bodily injury incurred by a military 
veteran through exposure to chemical defoliants 
or herbicides or other causative agents, including 
agent orange. Ohio Rev. Code Ann. §2305.10(B) 
(LexisNexis 2017).

Statutes of Repose
Ohio’s statute of repose provides that no cause of 
action based on a product liability claim (including 
wrongful death) shall accrue against the manufac-
turer or supplier of a product later than ten years 
from the date that the product was delivered to its 
first purchaser or lessee who was not engaged in a 
business in which the product was used as a com-
ponent in the production, construction, creation, 
assembly, or rebuilding of another product. Ohio 
Rev. Code Ann. §§2305.10(C), 2125.02(D)(2) (Lex-
isNexis 2017). The statute of repose will not apply if 
the manufacturer or supplier: (1) engaged in fraud 
in regard to information about the product and 
the fraud contributed to the harm, or (2) made an 
express, written warranty as to the safety of the 
product that was for a period longer than ten years 
and that, at the time of the accrual of the cause of 
action, has not expired in accordance with the terms 
of that warranty. Ohio Rev. Code Ann. §§2305.10(C)
(2), (3) (LexisNexis 2017).

The statute of repose also does not bar an action 
based on a product liability claim against a manu-
facturer or supplier of a product if all of the follow-
ing apply: (1) the action is for bodily injury, (2) the 
product involved is a substance or device such as 
hazardous or toxic chemicals, ethical drugs, medical 
devices, asbestos, DES, other nonsteroidal synthetic 
estrogens, or chromium, and (3) the bodily injury 
results from exposure to the product during the 
ten-year period described. Ohio Rev. Code Ann. 
§§2305.10(C)(6), (7) (LexisNexis 2017). See “Statutes 
of Limitation,” supra.

The statute of repose applies to causes of action 
accruing on or after April 7, 2005. It cannot be 
applied retroactively. Groch v. Gen. Motors Corp., 883 
N.E.2d 377, 407 (Ohio 2008).

Useful Safe Life Defense
Ohio courts have not addressed or recognized a use-
ful safe life defense.

Other Common Law Defenses
It may be a defense in Ohio, or at least a factor for 
consideration, that a product is designed and/or 
manufactured according to specifications provided 
by a third party and is not a mass- produced item. 
See Cincinnati Gas & Elec. Co. v. Gen. Elec. Co., 656 
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F. Supp. 49, 66 (S.D. Ohio 1986); Jackson v. City of 
Franklin, 554 N.E.2d 932, 940 (Ohio Ct. App. 1988). 
In addition, a designer and manufacturer of a prod-
uct that was sold in an unassembled state may not 
be held strictly liable for a defect created in assembly 
of the product. Grover Hill Grain Co. v. Baughman- 
Oster, Inc., 728 F.2d 784, 790 (6th Cir. 1984). More-
over, the existence of intervening and superseding 
causes of injury can be a defense to actions brought 
under theories of both negligence and strict liabil-
ity in tort. Leibreich v. A.J. Refrigeration, Inc., 617 
N.E.2d 1068, 1071–72 (Ohio 1993).

Other Statutory Defenses
The exclusive remedy provision of the Ohio Work-
ers’ Compensation Act, Section 4123.74 of the Ohio 
Revised Code, bars an employee’s action against an 
employer on product liability claims for defective 
products supplied for use to the employee by the 
employer, unless the employer acted with deliberate 
intent to harm the employee as set forth in Section 
2745.01.

Damages and Joint Liability
Compensatory Damages
Recoverability

A plaintiff who prevails in a product liability action 
and suffered “harm” (defined in Ohio Rev. Code 
Ann. §2307.71(A)(7)) as “death, physical injury to 
person, serious emotional distress, or physical dam-
age to property other than the product in question”) 
is entitled to receive compensatory damages for 
economic and noneconomic loss that proximately 
resulted from a defective product. Ohio Rev. Code 
Ann. §§2307.79, 2315.18 (LexisNexis 2017). Economic 
loss means direct, incidental, or consequential 
pecuniary loss, including damage to the product in 
question; all wages, salaries, or other compensation 
lost as a result of an injury or loss to person or prop-
erty; all expenditures for medical care or treatment, 
rehabilitation services, or other care, treatment, 
services, products, or accommodations as a result 
of an injury or loss to person or property; and any 
other expenditures incurred as a result of an injury 
or loss to person or property, other than attorney’s 
fees incurred in connection with that action. Id. 
§§2307.71(A)(2), 2315.18(A)(2) (LexisNexis 2017). 
Noneconomic loss includes pain and suffering, 

loss of society, consortium, companionship, care, 
assistance, attention, protection, advice, guidance, 
counsel, instruction, training, or education, disfig-
urement, mental anguish, and any other intangible 
loss. Id. §2315.18(A)(4) (LexisNexis 2017).

Limitations

There is no statutory limit on the amount of eco-
nomic damages that may be recovered. Ohio Rev. 
Code Ann. §2315.18(B)(1) (LexisNexis 2017). The 
amount of noneconomic damages that can be recov-
ered is limited to the greater of $250,000 or three 
times the economic loss to a maximum of $350,000 
for each plaintiff or a maximum of $500,000 for 
each occurrence that is the basis of the tort action. 
Id. §2315.18(B)(2) (LexisNexis 2017). However, the 
limitation on noneconomic damages does not apply 
if the plaintiff’s noneconomic losses are either of the 
following: (a) permanent and substantial physical 
deformity, loss of use of a limb, or loss of a bodily 
organ system; or (b) permanent physical functional 
injury that permanently prevents the injured person 
from being able to independently care for self and 
perform life- sustaining activities. Id. §2315.18(B)(3). 
The limitation also does not apply in wrongful death 
actions. Ohio Rev. Code Ann. §2315.18(H)(3) (Lexis-
Nexis 2017).

The limitation on the amount of noneconomic 
damages applies to actions that accrued on or 
after April 7, 2005. Prior to April 7, 2005, there 
was no statutory limit on economic or noneco-
nomic damages.

Punitive Damages
Insurability

Public policy prohibits the enforcement of a clause 
in an insurance contract insuring against punitive 
damages. Ruffin v. Sawchyn, 599 N.E.2d 852, 855–56 
(Ohio Ct. App. 1991); Casey v. Calhoun, 531 N.E.2d 
1348, 1349 (Ohio Ct. App. 1987).

Recoverability

To recover punitive or exemplary damages, a plain-
tiff must prove by clear and convincing evidence that 
the harm for which he or she is entitled to recover 
compensatory damages was the result of misconduct 
of the manufacturer or supplier that manifested 
a flagrant disregard of the safety of persons who 
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might be harmed by the product. Ohio Rev. Code 
Ann. §2307.80(A) (LexisNexis 2017). The fact by 
itself that a product is defective does not establish 
a flagrant disregard of the safety of persons who 
might be harmed by the product. Id. In order to 
recover punitive or exemplary damages, both of the 
following must apply: (1) the defendant’s actions or 
omissions demonstrate malice or aggravated or egre-
gious fraud; and (2) the trier of fact has determined 
that the plaintiff is entitled to recover compensatory 
damages. Id. §2315.21(C).

In a product liability claim concerning a drug 
or medical device, the manufacturer shall not be 
liable for punitive damages if it followed the stan-
dards of the federal Food and Drug Administration 
in its labeling and manufacture. Ohio Rev. Code 
Ann. §2307.80(C) (LexisNexis 2017). However, the 
manufacturer loses this statutory protection if it 
fraudulently withheld or misrepresented relevant 
information to the federal Food and Drug Adminis-
tration. Id.

In a product liability claim concerning a product 
other than a drug or medical device, the manufac-
turer shall not be liable for punitive damages if it 
fully complied with all applicable government safety 
and performance standards relative to the product’s 
manufacture, design, and warnings. Ohio Rev. Code 
Ann. §2307.80(D) (LexisNexis 2017). However, the 
manufacturer loses this statutory protection if it 
fraudulently withheld or misrepresented relevant 
information to the applicable government agency. Id. 
See also “Compliance with Standards,” supra.

Amount

In a tort action, the trier of fact shall determine the 
liability of any defendant for punitive or exemplary 
damages and the amount of those damages. Ohio 
Rev. Code Ann. §2315.21(D)(1) (LexisNexis 2017). In 
determining the amount of punitive damages, the 
trier of fact is to consider factors including, but not 
limited to, the following:

1) the likelihood that serious harm would 
arise from the defendant’s conduct;

2) the defendant’s degree of awareness of 
that likelihood;

3) the profitability of the misconduct to 
the defendant;

4) the duration of the misconduct and any 
concealment of it by the defendant;

5) the defendant’s attitude and conduct 
upon the discovery of the misconduct and 
whether the misconduct has terminated;

6) the defendant’s financial condition; and
7) the total effect of other punishment 

imposed or likely to be imposed on the 
defendant as a result of the misconduct, 
including awards of punitive damages to 
other persons and the severity of criminal 
penalties to which the defendant has been 
or is likely to be subjected.

Ohio Rev. Code Ann. §2307.80(B) (LexisNexis 2017).
The amount of punitive damages recoverable is 

limited to two times the amount of compensatory 
damages. Ohio Rev. Code Ann. §2315.21(D)(2)(a) 
(LexisNexis 2017). The amount of punitive damages 
recoverable from “small employers” or individuals 
is limited to the lesser of two times the amount 
of compensatory damages or ten percent of the 
employer’s or individual’s net worth when the tort 
was committed up to a maximum of $350,000. Id. 
§2315.21(D)(2)(b). A “small employer” means an 
employer who employs not more than 100 persons 
on a full-time permanent basis, or, if the employer 
is classified as being in the manufacturing sector by 
the North American industrial classification system, 
“small employer” means an employer who employs 
not more than 500 persons on a full-time permanent 
basis. Id. §2315.21(A)(5).

The limitation on punitive damage awards 
does not apply where the defendant acted with the 
required culpable mental state and has been con-
victed of or plead guilty to a felony where the culpa-
ble mental states of purposely or knowingly are an 
element of the criminal offense. Id. §2315.21(D)(6).

The imposition of punitive damage awards is 
prohibited where such an award has already been 
imposed and collected for the same act or course 
of conduct and the award exceeds the maximum 
amount of punitive or exemplary damages that may 
be awarded unless the court determines by clear 
and convincing evidence that: (1) the plaintiff will 
offer new and substantial evidence of previously 
undiscovered, additional behavior; or (2) the total 
amount of prior awards was insufficient to punish 
the defendant’s behavior and deter similar behav-
ior in the future. Ohio Rev. Code Ann. §2315.21(D)
(5) (LexisNexis 2017). In such a case, the court is 
required to make specific findings of fact to support 
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its conclusion and reduce the amount of any punitive 
or exemplary damage award by the sum of the puni-
tive or exemplary damage award previously rendered 
against the defendant. Id.

Contribution
Contribution is available for non- intentional tort-
feasors who are jointly and severally liable in tort 
for the same injury or loss to person or property or 
for the same wrongful death. Ohio Rev. Code Ann. 
§2307.25 (LexisNexis 2017). The right of contribution 
exists in favor of a tortfeasor who has paid more 
than his or her proportionate share of the common 
liability but is limited to the amount paid in excess 
of such proportionate share. Id. §2307.25. However, 
a tortfeasor who settles with a claimant is not enti-
tled to recover contribution from another tortfeasor 
whose liability is not extinguished by the settlement 
or in respect to any amount paid in settlement that 
is in excess of what is reasonable. Id. §2307.25(B); 
Husni v. Meden, 640 N.E.2d 1207, 1209 (Ohio Ct. 
App. 1994), appeal denied, 639 N.E.2d 795 (Ohio 
1994). Obtaining a release or covenant not to sue will 
discharge the person to whom it is given from all lia-
bility for contribution to any other tortfeasor. Ohio 
Rev. Code Ann. §2307.28(B) (LexisNexis 2017).

Former Sections 2307.31 and 2307.32 of the Ohio 
Revised Code, now repealed, apply to causes of 
action that accrued prior to April 9, 2003. On and 
after that date, Sections 2307.25 to 2307.29 apply.

Indemnification
A non- negligent supplier may seek indemnification 
from the manufacturer. See Convention Center Inn, 
Ltd. v. Dow Chem. Co., 590 N.E.2d 898, 900 (Ohio 
Ct. App. 1990). In order to collect indemnity for 
sums paid in settlement of a claim, the party seeking 
indemnity must prove that the party from whom 
indemnity is claimed received proper and timely 
notice of the settlement, legal liability required the 
settlement, and the settlement was fair and reason-
able. Id.

With respect to indemnification for litigation 
fees and costs, Ohio follows the “American Rule.” 
Accordingly, a supplier cannot force a manufacturer 
to indemnify it for attorneys’ fees and costs absent: 
(1) a contractual provision; (2) a statutory provision; 
(3) bad faith on the part of the indemnitor; or (4) 

where it appears that a failure to indemnify would 
serve to unjustly enrich the party that benefits from 
the other party’s efforts. Kransy- Kaplan Corp. v. Flo-
Tork, Inc., 609 N.E.2d 152, 154 (Ohio 1993); O’Neill v. 
Showa Denko K.K., 655 N.E.2d 767, 768–69 (Ohio Ct. 
App. 1995).

Joint and/or Several Liability
In a tort action, including a product liability claim, 
where the trier of fact determines that two or more 
persons proximately caused the same injury, prop-
erty damage, or wrongful death, a defendant that is 
adjudicated 50 percent or less tortiously liable will 
only be liable for its proportionate share of the com-
pensatory damages. Ohio Rev. Code Ann. §2307.22 
(LexisNexis 2017). A defendant who is determined to 
be greater than 50 percent liable or who committed 
an intentional tort is jointly and severally liable for 
the entire economic loss. Id. However, regardless of 
a defendant’s proportionate share of liability, there 
is no joint and several liability for noneconomic 
loss. Id.

“Economic loss” means pecuniary loss of past 
wages, medical expenses, future wage loss and med-
ical expenses, and other expenditures resulting from 
the injury or damage to property. Ohio Rev. Code 
Ann. §2307.011(C) (LexisNexis 2017).

“Noneconomic loss” means nonpecuniary harm 
that results from injury, death, or loss to person, 
such as pain and suffering, loss of society, consor-
tium, mental anguish, and other intangible losses. 
Ohio Rev. Code Ann. §2307.011(E) (LexisNexis 2017).

Importantly, the liability of non- litigants will be 
considered by the trier of fact when determining a 
defendant’s proportionate share of liability. Ohio 
Rev. Code Ann. §2307.23 (LexisNexis 2017). See also 
“Fault of Others,” supra.

Successor Liability
A successor corporation will be held liable for defects 
in the products of predecessor corporations if the 
transfer is accomplished by means of a statutory 
merger or consolidation. Where there is a sale of a 
corporation’s assets, the buyer corporation will not 
be held liable for defects in the products of its prede-
cessors unless:

1) there exists an express agreement to 
assume such obligation;
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2) a de facto merger or consolidation has 
occurred between the predecessor 
and successor;

3) there has been a mere continuation of the 
predecessor’s identical business; or

4) there is evidence of fraud, bad faith, or 
insufficient consideration between the pre-
decessor and successor corporation for the 
primary purpose of avoiding liabilities.

Flaugher v. Cone Automatic Mach. Co., 507 N.E.2d 
331, 334 (Ohio 1987).

Market Share Liability
Market share liability is not an available theory of 
recovery in a product liability action. Sutowski v. 
Eli Lilly & Co., 696 N.E.2d 187, 188 (Ohio 1998); see 
also Jackson v. Glidden Co., No. 87779, 2007 Ohio 
App. Lexis 268, at *8 (Ohio Ct. App. Jan. 25, 2007), 
discretionary appeal not allowed, 868 N.E.2d 680 
(Ohio 2007).

Economic Loss Rule
See “Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury,” supra.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

Pattern jury instructions are available for statutory 
product liability claims. See Ohio Judicial Confer-
ence, Ohio Jury Instructions, Civil Instructions 
§§451.01–451.23 (Ohio Jury Instructions Committee 
of the Ohio Judicial Conference ed., 2013).

Design Defect

A product is defective in design or formulation 
if, at the time it left the manufacturer’s control, 
the foreseeable risks associated with its design or 
formulation exceeded the benefits associated with 
that design or formulation. Ohio Rev. Code Ann. 
§2307.75(A) (LexisNexis 2017).

The “foreseeable risks” associated with a product’s 
design shall be determined by considering the fol-
lowing non- exhaustive list of factors:

1) The nature and magnitude of the risks of 
harm associated with the design in light 
of the intended and reasonably foresee-

able uses, modifications, or alterations of 
the product;

2) The likely awareness of product users, 
whether based on warnings, general 
knowledge, or otherwise, of those risks 
of harm;

3) The likelihood that the design would cause 
harm in light of the intended and reason-
ably foreseeable uses, modifications, or 
alterations of the product;

4) The extent to which the design conformed 
to any applicable public or private product 
standard that was in effect when the prod-
uct left the manufacturer’s control; and

5) The extent to which the design is more 
dangerous than a reasonably prudent 
consumer would expect when used in an 
intended or reasonably foreseeable manner.

Ohio Rev. Code Ann. §2307.75(B) (LexisNexis 2017).
The “benefits” associated with a product’s design 

shall be determined by considering the following 
non- exhaustive list of factors:

1) The intended or actual utility of the prod-
uct, including any performance or safety 
advantages associated with the design;

2) The technical and economic feasibility, 
when the product left the manufacturer’s 
control, of using an alternative design; and

3) The nature and magnitude of any fore-
seeable risks associated with an alterna-
tive design.

Ohio Rev. Code Ann. §2307.75(C) (LexisNexis 2017).
A product is not defective in design if, at the 

time the product left the manufacturer’s control, a 
practical and technically feasible alternative design 
was not available that would have prevented the 
harm for which the plaintiff seeks to recover without 
substantially impairing the product’s usefulness or 
intended purpose. Ohio Rev. Code Ann. §2307.75(F) 
(LexisNexis 2017). It is the plaintiff’s burden to prove 
that a practical and technically feasible alternative 
design existed. Gist v. GMC, 130 F. App’x 9, 11 (6th 
Cir. 2005); McGrath v. Gen. Motors Corp., 26 F. App’x 
506, 510 (6th Cir. 2002); Jacobs v. E.I. du Pont de 
Nemours & Co., 67 F.3d 1219, 1242 (6th Cir. 1995); 
Nationwide Mut. Ins. Co. v. ICON Health and Fitness, 
Inc., No. 04AP-855, 2005 Ohio App. Lexis 2458, at 
*4–5 (Ohio Ct. App. May 26, 2005).
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Manufacturing Defect

A product is defective in manufacture or construc-
tion if, when it left the manufacturer’s control, it 
deviated in a material way from the manufacturer’s 
design specifications, formula, or performance 
standards, or from otherwise identical units manu-
factured to the same design specifications, formula, 
or performance standards. Ohio Rev. Code Ann. 
§2307.74 (LexisNexis 2017). A product may be defec-
tive in manufacture or construction even though its 
manufacturer exercised all possible care in its manu-
facture or construction. Id.

Failure to Warn

A product is defective due to inadequate warning or 
instruction if, when it left the manufacturer’s con-
trol, the manufacturer: (1) knew, or in the exercise 
of reasonable care, should have known about a risk 
that is associated with the product and that allegedly 
caused harm for which the plaintiff seeks to recover; 
and (2) the manufacturer failed to provide the warn-
ing or instruction that a manufacturer exercising 
reasonable care would have provided concerning 
that risk, in light of the likelihood that the product 
would cause harm of the type for which the claimant 
seeks to recover and in light of the likely seriousness 
of that harm. Ohio Rev. Code Ann. §2307.76(A)(1) 
(LexisNexis 2017). See also Lykins v. Fun Spot Tram-
polines, 874 N.E.2d 811, 815–16 (Ohio Ct. App. 2007); 
Sheets v. Karl W. Schmidt & Assocs., No. C-020726, 
2003 Ohio App. Lexis 2877, at *12–13 (Ohio Ct. App. 
June 20, 2003).

Post-Sale Duties

A product is defective due to inadequate post- 
marketing warning or instruction if, at a relevant 
time after it left the manufacturer’s control, the 
manufacturer: (1) knew, or in the exercise of rea-
sonable care, should have known about a risk that 
is associated with the product and that allegedly 
caused harm for which the plaintiff seeks to recover; 
and (2) failed to provide the post- marketing warning 
or instruction that a manufacturer exercising rea-
sonable care would have provided concerning that 
risk, in light of the likelihood that the product would 
cause harm of the type for which the claimant seeks 
to recover and in light of the likely seriousness of 
that harm. Ohio Rev. Code Ann. §2307.76(A)(2) (Lex-
isNexis 2017). See also York v. Am. Med. Sys., Inc., 

No. 97-4306, 1998 U.S. App. Lexis 30105, at *20–21 
(6th Cir. Nov. 23, 1998) (holding the post- marketing 
warning duty applies only when the manufacturer 
“becomes aware of a defect or risk about which it did 
not previously warn consumers”).

Vendor or Distributor

A product liability action can be brought against a 
vendor or distributor (defined as a “supplier” in Ohio 
Rev. Code Ann. §§2307.71(15) and 2307.78) if the 
plaintiff proves, by a preponderance of the evidence, 
either of the following applies:

1) The supplier was negligent and that negli-
gence was a proximate cause of the plain-
tiff’s harm; or

2) When the product left the supplier’s con-
trol, it did not conform to a representation 
made by the supplier and that representa-
tion and the failure to conform to it were a 
proximate cause of the plaintiff’s harm. A 
supplier is subject to liability for such rep-
resentation and the failure to conform to it 
even though the supplier did not act fraud-
ulently, recklessly, or negligently in making 
the representation.

Ohio Rev. Code Ann. §2307.78(A) (LexisNexis 2017).
A supplier may be held strictly liable for compen-

satory damages, as if it were the manufacturer of a 
product, for a design defect, a manufacturing defect, 
or a defect due to the failure to warn if the manufac-
turer is or would be subject to liability and any of the 
following applies:

1) the product’s manufacturer is not subject 
to judicial process in Ohio;

2) the plaintiff will be unable to enforce a 
judgment against the product’s manufac-
turer due to insolvency;

3) the supplier owns, or when it supplied the 
product owned, in whole or in part, the 
product’s manufacturer;

4) the supplier is owned or, when it supplied 
the product, was owned, in whole or in 
part, by the product’s manufacturer;

5) the supplier created or furnished a man-
ufacturer with the design or formulation 
that was used to produce, create, make, 
construct, assemble, or rebuild the product 
or a component of the product;

6) the supplier altered, modified, or failed to 
maintain the product after it came into the 
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possession of, and before it left the pos-
session of, the supplier, and the alteration, 
modification, or failure to maintain the 
product rendered it defective;

7) the supplier marketed the product under 
its own label or trade name; or

8) the supplier failed to respond timely and 
reasonably to a written request by or on 
behalf of the plaintiff to disclose the name 
and address of the manufacturer.

Ohio Rev. Code Ann. §2307.78(B) (LexisNexis 2017).

Causation

A product liability plaintiff must prove that the 
defective aspect of the product was a proximate 
cause of the harm for which the claimant seeks dam-
ages. Ohio Rev. Code Ann. §2307.73(A)(2) (LexisNe-
xis 2017).

Proof in Negligence Actions
Pattern Jury Instructions

Pattern jury instructions are available for common 
law negligent design, manufacture, and failure to 
warn claims arising before April 7, 2005. See Ohio 
Judicial Conference, Ohio Jury Instructions, Civil 
Instructions §§451.11–451.15 (Ohio Jury Instructions 
Committee of the Ohio Judicial Conference ed., 2013).

Design or Manufacturing Defect

The Ohio Product Liability Act, enacted in 2005, 
abrogates all common law product liability claims 
and causes of action. Ohio Rev. Code §2307.71(B) 
(LexisNexis 2017). See also Miles v. Raymond Corp., 
612 F. Supp. 2d 913, 917–18 (N.D. Ohio 2009); Strat-
ford v. Smithkline Beecham Corp., No. 2:07-CV-639, 
2008 U.S. Dist. Lexis 84826, at *10 (S.D. Ohio June 17, 
2008); CCB Ohio LLC v. Chemque, Inc., No. 1:07-CV-
00541, 2009 U.S. Dist. Lexis 70895, at *34 (S.D. Ohio 
Aug. 12, 2009). For product liability causes of action 
arising before April 7, 2005, a defective design or 
manufacturing claim based on negligence has as its 
basic elements the duty to design against reasonably 
foreseeable hazards, breach of that duty, and injuries 
caused by the breach. Armstrong v. Best Buy Co., 
788 N.E.2d 1088, 1090 (Ohio 2003); Freas v. Prater 
Constr. Corp., Inc., 573 N.E.2d 27, 30 (Ohio 1991); 
Menifree v. Ohio Welding Prods., Inc., 472 N.E.2d 707, 
710 (Ohio 1984).

Failure to Warn

The Ohio Product Liability Act, enacted in 2005, 
abrogates all common law product liability 
claims and causes of action. Ohio Rev. Code Ann. 
§2307.71(B) (LexisNexis 2017). See also Miles v. 
Raymond Corp., 612 F. Supp. 2d 913, 922 (N.D. Ohio 
2009); Stratford v. Smithkline Beecham Corp., No. 
2:07-CV-639, 2008 U.S. Dist. Lexis 84826, at *12 (S.D. 
Ohio June 17, 2008); CCB Ohio LLC v. Chemque, Inc., 
No. 1:07-CV-00541, 2009 U.S. Dist. Lexis 70895, at 
*34 (S.D. Ohio Aug. 12, 2009). For product liability 
causes of action arising before April 7, 2005, in order 
to prevail on a negligence claim for failure to warn 
or inadequate warning, the plaintiff must prove by a 
preponderance of the evidence that: (1) a risk asso-
ciated with a product caused the harm for which the 
plaintiff seeks damages; (2) at the time the product 
left the control of the manufacturer, or at a relevant 
time thereafter, the manufacturer knew, or in the 
exercise of ordinary care should have known, of the 
risk or hazard about which it failed to warn; and 
(3) the manufacturer failed to take precautions that 
a reasonable person would take in presenting the 
product to the public. City of Cincinnati v. Beretta 
U.S.A. Corp., 768 N.E.2d 1136, 1147 (Ohio 2002); 
Freas v. Prater Constr. Corp., 573 N.E.2d 27, 30 (Ohio 
1991); Crislip v. TCH Liquidating Co., 556 N.E.2d 
1177, 1182–83 (Ohio 1990).

Vendor or Distributor

If the vendor, distributor, or supplier’s negligence is 
proven by a preponderance of the evidence and such 
negligence was the proximate cause of harm, the 
vendor, distributor, or supplier may be held liable 
for compensatory damages. Ohio Rev. Code Ann. 
§2307.78(A)(1) (LexisNexis 2017). See also Scassa v. 
Dye, No. 02CA0779, 2003 Ohio App. Lexis 3192, at 
*19–20 (Ohio Ct. App. June 27, 2003); Boye v. Consol. 
Stores Corp., No. 01AP-758, 2002 Ohio App. Lexis 
908, at *9–10 (Ohio Ct. App. Mar. 5, 2002); Saylor v. 
Providence Hosp., 680 N.E.2d 193, 196 n.6 (Ohio Ct. 
App. 1996); Brown v. McDonald’s Corp., 655 N.E.2d 
440, 442 (Ohio Ct. App. 1995).

Evidence
Qualification of Expert Witness
Rule 702 of the Ohio Rules of Evidence permits a 
witness qualified as an expert by “knowledge, skill, 
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experience, training, or education” to testify in the 
form of an opinion regarding subjects that would 
assist the trier of fact in understanding the evidence 
or determining a fact issue. Whether an expert is 
qualified is a preliminary question to be decided by 
the trial court.

In Miller v. Bike Athletic Co., 687 N.E.2d 735, 740 
(Ohio 1998), the Ohio Supreme Court specifically 
cited Daubert v. Merrell Dow Pharmaceuticals, Inc., 
509 U.S. 579 (1993), and identified the following 
factors courts are to consider in evaluating the reli-
ability of scientific evidence: (1) whether the theory 
or technique has been tested; (2) whether it has 
been subjected to peer review; (3) whether there is a 
known or potential rate of error; and (4) whether the 
methodology has gained general acceptance. See also 
Finley v. First Realty Prop. Mgmt., 924 N.E.2d 378, 
382 (Ohio Ct. App. 2009); Valentine v. PPG Indus., 
Inc., 821 N.E.2d 580, 590–591 (Ohio Ct. App. 2004); 
Williams v. Reynolds Rd. Surgical Ctr., No. L-02-144, 
2004 Ohio App. Lexis 1450, at *18 (Ohio Ct. App. 
Mar. 31, 2004).

Spoliation of Evidence
A party has a duty to preserve all evidence that it 
knows or reasonably should know is relevant to 
the action. Simeone v. Girard City Bd. of Educ., 872 
N.E.2d 344, 355 (Ohio Ct. App. 2007); Cincinnati Ins. 
Co. v. Gen. Motors Corp., No. 94OT017, 1994 Ohio 
App. Lexis 4960, at *8–9 (Ohio Ct. App. Oct. 28, 
1994). Ohio courts have imposed sanctions against 
a party in a product liability action for negligent or 
intentional “spoliation of evidence,” i.e., the destruc-
tion of or failure to preserve evidence. Id. See also 
Watson v. Ford Motor Co., No. E-06-074, 2007 Ohio 
App. Lexis 5576, at *26 (Ohio Ct. App. Nov. 30, 2007).

A proponent of a motion for sanctions based on 
spoliation of evidence must establish that: (1) the 
evidence is relevant; (2) the plaintiffs’ expert had 
an opportunity to examine the unaltered evidence; 
and (3) even though the plaintiff was contemplat-
ing litigation against the defendant, the evidence 
intentionally or negligently was destroyed or altered 
without providing an opportunity for inspection 
by the defense. Id. Thereafter, the defendant enjoys 
a rebuttable presumption that it was prejudiced by 
the destruction of relevant evidence, and the burden 
shifts to the plaintiff to show that there is no reason-
able possibility that lack of access to the unaltered 

product deprived the defendant of favorable evi-
dence. Id. at 27.

The “trial court has broad discretion to determine 
the appropriate sanction” for spoliation of evidence. 
Travelers Ins. Co. v. Knight Elec. Co., No. CA-8979, 
1992 Ohio App. Lexis 6664, at *5 (Ohio Ct. App. Dec. 
21, 1992). Courts generally impose the least severe 
sanction sufficient to remedy the harm caused by the 
spoliation. Transamerica Ins. Grp. v. Maytag, Inc., 
650 N.E.2d 169, 171 (Ohio Ct. App. 1994); Cincinnati 
Ins., 1994 Ohio App. Lexis 4960, at *10–11. In fash-
ioning a remedy, the court must balance the intent 
of the offending party, the level of prejudice, and the 
reasonableness of the offending party’s action. The 
relative importance of the information denied the 
opposing party bears directly on the reasonableness 
of the offending party’s action and the resulting prej-
udice. Simeone, 872 N.E.2d at 356.

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
According to Rule 4.2(F) of the Ohio Rules of Civil 
Procedure, service of process upon a corporation, 
either domestic or foreign, may be made by:

1) serving the agent authorized by appoint-
ment of law to receive service of process;

2) serving the corporation by certified mail 
or express mail at any of its usual places of 
business; or

3) serving an officer or a managing or general 
agent of the corporation.

The preferred method of service is certified mail. 
See Ohio R. Civ. P. 4.2(F), Staff Notes (LexisNexis 
2017). However, personal and residence service 
are available upon written request. Ohio R. Civ. P. 
4.1(B)–(C). Rule 4.5 of the Ohio Rules of Civil Pro-
cedure provides for alternative methods of service 
for defendants in a foreign country. However, where 
the parties are signatories to the Hague Convention, 
service by registered mail is not sufficient and the 
court may quash service attempts that do not comply 
with the service requirements of the Hague Conven-
tion. Collins v. Collins, 844 N.E.2d 910, 913 (Ohio Ct. 
App. 2006).

Answer Time
Unless an extension is obtained (see Ohio R. Civ. P. 
6(B)), the answer date in Ohio is twenty-eight days 
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after service of the complaint. Ohio R. Civ. P. 12(A)
(1).

Particularity with Which Affirmative 
Defenses Must Be Raised
An affirmative defense shall be raised as a simple, 
concise, and direct averment. Ohio R. Civ. P. 8(E). 
There is no technical form required. Id. For a list of 
matters that must be raised as affirmative defenses, 
see Ohio R. Civ. P. 8(C). The defenses of fraud or mis-
take must be stated with particularity. Ohio R. Civ. 
P. 9(B).
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