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Utah

By Stephen J. Trayner and H. Scott Jacobson

Restatement (Third) of Torts: 
Products Liability
The Utah Supreme Court implicitly adopted Section 
2 of the Third Restatement in Bishop v. GenTech, Inc., 
48 P.3d 218, 226 (Utah 2002). Although the court did 
not discuss the section in any detail, the reference 
to the Restatement lends support to an assumption 
that Utah will adopt other portions of the Third 
Restatement. In the past, Utah has expressed that 
the American Law Institute’s Restatements serve “an 
appropriate advisory role to courts in approaching 
unsettled areas of law.” Grundberg v. Upjohn Co., 
813 P.2d 89, 95 (Utah 1991). Utah appellate courts 
have, however, on occasion rejected portions of prior 
Restatements. See, e.g., Leigh Furniture & Carpet 
Co. v. Isom, 657 P.2d 293 (Utah 1982) (rejecting the 
Restatement’s definition of the tort of intentional 
interference with prospective economic relations due 
to its complexity); Branch v. W. Petroleum, Inc., 657 
P.2d 267 (Utah 1982) (rejecting the Restatement’s 
fault-based approach with respect to all ground and 
surface water matters in favor of strict liability).

Available Defenses
Assumption of Risk
Assumption of risk has been statutorily defined 
as a form of comparative fault since 1986, Section 
78B-5-817 of the Utah Code Annotated and is a long- 
recognized defense in Utah. Perkins v. Fit-Well Artifi-
cial Limb Co., 514 P.2d 811 (Utah 1973). Assumption 
of risk has also been referred to as “unreasonable 
use.” Ernest W. Hahn, Inc. v. Armco Steel Co., 601 
P.2d 152 (Utah 1979); Beacham v. Lee-Norse, 714 F.2d 
1010, 1014 (10th Cir. 1983).

Although “secondary” (constructive) assumption 
of risk is not a complete defense, Jacobsen Constr. Co. 
v. Structo- Lite Eng’g, Inc., 619 P.2d 306, 310–12 (Utah 
1980), some practitioners contend that “primary” 

(knowing and voluntary) assumption of the risk 
remains a complete defense.

Comparative Fault/Contributory Fault
Utah has adopted a comparative fault system, under 
which liability is precluded if the plaintiff’s portion 
of the fault is fifty percent or more. Utah Code Ann. 
§78B-5-817, et seq. Although one Utah Supreme 
Court decision suggested that Utah employed a ’pure’ 
comparative fault scheme in product liability cases, 
Mulherin v. Ingersoll- Rand Co., 628 P.2d 1301, 1303–
04 (Utah 1981), subsequent statutory amendments 
and judicial recognition have made clear that the 
same principles of comparative fault apply to negli-
gence, strict liability, products liability, and breach 
of warranty claims. Utah Code Ann. §78B-5-817(2); 
Interwest Constr. v. Palmer, 923 P.2d 1350, 1356–57 
(Utah 1996) (finding that plaintiff’s fault exceeding 
that of defendant’s barred all claims, including prod-
uct liability).

Under Utah law, “fault” is defined as “any action-
able breach of legal duty, act, or omission proxi-
mately causing or contributing to injury or damages 
sustained by a person seeking recovery, including 
negligence in all its degrees, comparative negligence, 
assumption of risk, strict liability, breach of express 
or implied warranty of a product, products liability, 
and misuse, modification, or abuse of a product.” 
Utah Code Ann. §78B-5-817(2).

In keeping with the language of the statute, the 
Utah Supreme Court has held that negligent conduct 
may be compared to strict liability, S.H. v. Bistryski, 
923 P.2d 1376, 1380–81 (Utah 1996). After years 
of debate, the Utah Supreme Court has also now 
clarified in a 3–2 decision that intentional torts fall 
within the statute’s broad definition of fault and can 
be compared to non- intentional conduct for pur-
poses of apportioning fault. Graves v. North Eastern 
Services, Inc., 345 P.3d 619, 628–642 (Utah 2015).
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Fault may be allocated to non- parties and 
immune parties. Utah Code Ann. §78B-5-818(4). 
With respect to allocating fault to non- parties, Utah 
law provides that “[f]ault may not be allocated to a 
non-party unless a party timely files a description 
of the factual and legal basis on which fault can be 
allocated and information identifying the non-party, 
to the extent known or reasonably available to the 
party, including name, address, telephone number 
and employer.” Utah Code Ann. §78B-5-821(4). The 
party seeking the allocation of fault to a non-party is 
required to provide this information in their answer 
if it is known at that time. Rule 9(a) of the Utah 
Rules of Civil Procedure. If not known at the time 
of the filing of the Answer, the information must 
be disclosed in a supplemental notice filed within 
a “reasonable time” after the information becomes 
known, and prior to the expiration of any deadline 
set forth in the Rule 26 discovery plan. While the 
Rule affords the trial court some discretion to per-
mit later designations of non- parties to whom an 
allocation of fault will be sought, Rule 9 specifically 
prohibits any such designations later than 90 days 
before trial.

Seat Belts—Failure to Use
The Utah Code states:

The failure to use a child restraint device or to 
wear a safety belt:

1) does not constitute contributory or 
comparative negligence on the part 
of a person seeking recovery for inju-
ries, and

2) may not be introduced as evidence 
in any civil litigation on the issue of 
negligence, injuries, or the mitigation 
of damages.

Utah Code Ann. §41-6a-1806; Whitehead v. Am. 
Motors Sales Corp., 801 P.2d 920, 928 (Utah 1990). 
The constitutionality of this statute has been 
upheld. Ryan v. Gold Cross Servs., Inc., 903 P.2d 423 
(Utah 1995).

Misuse of Product
Misuse is a defense to the extent that it reduces the 
plaintiff’s recovery by his or her percentage of fault. 
Ernest W. Hahn, Inc. v. Armco Steel Co., 601 P.2d 152, 
158 (Utah 1979); Mulherin v. Ingersoll- Rand Co., 628 
P.2d 1301, 1302–03 (Utah 1981); Utah Code Ann. 

§78B-5-818. See also “Comparative Fault/Contribu-
tory Fault,” supra. However, foreseeable misuse may 
not be a defense. Allen v. Minnstar, Inc., 97 F.3d 1365, 
1368–69 (10th Cir. 1996).

Unanticipated, Unforeseeable 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
An alteration that changes the purpose, use, func-
tion, design, or intended use or manner of use of a 
product from that for which the product was orig-
inally designed, tested, or intended, is considered 
fault for purposes of the comparative fault provi-
sions. Utah Code Ann. §78B-6-705. See “Comparative 
Fault/Contributory Fault,” supra. Alteration by third 
parties is generally admissible to refute the essential 
elements of a plaintiff’s claim that a defect existed 
at the time the product left the hands of the seller, 
and that the product reached the consumer without 
substantial change in its condition. Utah Code Ann. 
§78B-6-705; Ernest W. Hahn, Inc. v. Armco Steel Co., 
601 P.2d 152, 156–58 (Utah 1979).

Unavoidably Unsafe Products
The Utah Supreme Court has adopted a broad con-
struction of comment k, Section 402A of the Restate-
ment (Second) of Torts. The court has held that a 
prescription drug approved by the FDA, properly 
prepared, compounded, packaged, and distributed, 
cannot as a matter of law be defective in the absence 
of proof of inaccurate, incomplete, misleading, or 
fraudulent information furnished by the manufac-
turer in connection with FDA approval. Grundberg v. 
Upjohn Co., 813 P.2d 89, 92–95 (Utah 1991); see also 
Schaerrer v. Stewart’s Plaza Pharmacy, Inc., 79 P.3d 
922, 928–29, 933 (Utah 2002).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
Manufacturers are not required to warn of “patent 
dangers, inherent in the product, completely within 
the cognition of a reasonable user, and incapable of 
being economically alleviated.” House v. Armour of 
Am., Inc., 929 P.2d 340, 344 (Utah 1996) (quoting 
Wheeler v. John Deere Co., 935 F.2d 1090, 1104 (10th 
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Cir. 1991)). The risk must be one that should be real-
ized by a reasonable user of the product. Id.

Informed Intermediary/Sophisticated User
The learned intermediary doctrine was explicitly 
adopted in Schaerrer v. Stewart’s Plaza Pharmacy, 
Inc., 79 P.3d 922, 928–29, 933 (Utah 2002), which 
held that pharmaceutical manufacturers have a 
duty to warn intermediary physicians, but not the 
patients themselves. The “sophisticated user” defense 
may preclude liability for failure to warn if the 
“‘ultimate user possesses special knowledge, sophis-
tication, or expertise’ to such an extent that ‘the 
user’s knowledge of the danger is equivalent to prior 
notice.’” House v. Armour of Am., Inc., 929 P.2d 340, 
345 (Utah 1996). The manufacturer need only show 
that the “community” to which the plaintiff belongs 
generally knows about the danger. Id.

Sealed Containers
There are no Utah product liability cases specifically 
involving sealed containers. In negligence actions, 
res ipsa loquitur applies to sealed products only 
when the plaintiff can show an absence of opportu-
nity for tampering. Jordan v. Coca- Cola Bottling Co. 
of Utah, 218 P.2d 660, 663–64 (Utah 1950) (distin-
guishing sealed canned goods from capped bottles); 
Milligan v. Coca- Cola Bottling Co. of Ogden, 354 P.2d 
580, 581 (Utah 1960).

Fault of Others
A defendant is liable only for its own percentage of 
fault, Section 78B-5-818 of the Utah Code Annotated, 
except under common law principles such as master- 
servant and principal- agent.

Preemption
There is no Utah case law on the subject of preemp-
tion in product liability litigation. Under state law, 
plaintiffs suing the manufacturer or distributor of an 
allegedly defective product are permitted to assert 
claims simultaneously under product liability, neg-
ligence, breach of warranty, and (if applicable) con-
tract theories. Slisze v. Stanley- Bostitch, 979 P.2d 317, 
319 (Utah 1999); Interwest Constr. v. Palmer, 923 P.2d 
1350, 1354–55 (Utah 1996); Ward v. Intermountain 
Farmers Ass’n, 907 P.2d 264, 266 (Utah 1995); Bishop 
v. GenTech, Inc., 48 P.3d 218, 226–27 (Utah 2002).

Compliance with Standards
There is a rebuttable presumption that the product 
is free from any defect or defective contents where 
the design of the product or the manufacture, 
inspecting, and testing of the product was in con-
formity with government standards established for 
the industry that were in existence at the time of 
manufacture. Utah Code Ann. §78B-6-703(2). To 
overcome the presumption, the plaintiff must prove 
by a preponderance of the evidence that the product 
is unreasonably dangerous. Egbert v. Nissan North 
Am., Inc., 167 P.3d 1058, 1062 (Utah 2007).

Government Contractor Defense
No Utah cases have interpreted the government con-
tractor defense in product liability litigation.

State-of-the-Art
Utah courts generally rely on Bruce v. Martin- 
Marietta Corp., 544 F.2d 442 (10th Cir. 1976), to 
admit state-of-the-art evidence in determining the 
expectations of ordinary users. The Tenth Circuit has 
also held that a plaintiff, under Utah law, must show 
an alternative design that was practicable at the 
time of sale. Allen v. Minnstar, Inc., 8 F.3d 1470 (10th 
Cir. 1993).

Privity of Contract
Absence of privity of contract is not a defense in 
product liability cases or, presumably, breach of war-
ranty cases, as the Utah Supreme Court has noted 
that the elements are the same. In spite of the lan-
guage of Section 402A of the Restatement (Second) 
of Torts, liability extends beyond “ultimate users and 
consumers;” manufacturers and sellers are strictly 
liable to bystanders for the usual, foreseeable conse-
quences of the risks presented by the defects in their 
products. Straub v. Fisher & Paykel Health Care, 990 
P.2d 384, 389 (Utah 1999). However, a bystander 
generally may not recover solely from witnessing 
harm to another caused by an allegedly defective 
product. Id.

Disclaimers of Liability
The Utah legislature has prohibited most contrac-
tual disclaimers of product liability. “Any clause in 
a sales contract or collateral document that requires 
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a purchaser or end user of a product to indem-
nify, hold harmless, or defend a manufacturer of 
a product shall be contrary to public policy and is 
void and unenforceable if a defect in the design or 
manufacturing of the product causes an injury or 
death.” Utah Code Ann. §78B-6-707. Previously, the 
Utah Supreme Court had made a similar judicial 
pronouncement, holding that parties may not con-
tractually disclaim a seller’s strict product liability 
for physical harm to a user or consumer “unless the 
exemption term ‘is fairly bargained for and is con-
sistent with the policy underlying that [strict tort] 
liability.’” Interwest Constr. v. Palmer, 923 P.2d 1350, 
1355 (Utah 1996) (citing Restatement (Second) of 
Contracts §195(3)).

In warranty cases, a disclaimer of the implied 
warranty of merchantability must be in writing, 
mention the word “merchantability,” and be conspic-
uous. Disclaimers of the implied warranty of fitness 
must be in writing and conspicuous. Generally, all 
implied warranties are excluded by terms such as 
“as is.” Utah Code Ann. §70A-2-316(3)(a); Billings 
Yamaha v. Rick Warner Ford, Inc., 681 P.2d 1276 
(Utah 1984); Christopher v. Larson Ford Sales, Inc., 
557 P.2d 1009 (Utah 1976); Chrysler Credit Corp. v. 
Burns, 527 P.2d 655 (Utah 1974). Disclaimers of lia-
bility in negligence cases are enforceable only when 
they “clearly and unequivocally” express an intent to 
limit liability. DCR Inc. v. Peak Alarm Co., 663 P.2d 
433, 438 (Utah 1983).

Failure to Mitigate Damages
There is no Utah case law on failure to mitigate in 
product liability actions. The general rule is that the 
plaintiff has the duty to mitigate his or her damages.

Damage to Property/Product Itself Without 
Bodily Injury or Consequential Injury
A 1981 Utah Supreme Court case held that damage to 
a product itself is recoverable under a theory of neg-
ligent manufacture. W.R.H., Inc. v. Economy Builders 
Supply, 633 P.2d 42, 44 (Utah 1981). However, the 
court has since held that the “economic loss rule” 
bars claims for negligent design and construction 
of improvements to real property, where the only 
damage is to the improvement itself. Davencourt at 
Pilgrims Landing Homeowners Ass’n v. Davencourt 
at Pilgrims Landing, 221 P.3d 234, 244 (Utah 2009); 

Am. Towers Owners Ass’n, Inc. v. CCI Mech., Inc., 930 
P.2d 1182, 1189 (Utah 1996). The court declined to 
address the continued vitality of W.R.H. v. Economy 
Builders, but most practitioners believe that it will 
extend the economic loss rule to product cases when 
presented with the issue. See Maack v. Res. Design & 
Constr., Inc., 875 P.2d 570, 580, 581 n.11 (Utah App. 
1994) (questioning implicitly W.R.H. holding that a 
defect causing only damage to the product itself was 
not “unreasonably dangerous”). Utah does recognize 
a cause of action for breach of the implied warranty 
of workmanlike manner and habitability in the sale 
of a new residence. Davencourt at Pilgrims Landing 
Homeowners Ass’n, 221 P.3d at 234.

Statute of Limitations
A product liability action must be brought within 
two years from the time the plaintiff “discovered, or 
in the exercise of due diligence should have discov-
ered, both the harm and its cause.” Utah Code Ann. 
§78B-6-706. In product liability litigation, the statute 
does not begin to run until the plaintiff discovers 
both the injury and the identity of the manufacturer. 
Aragon v. Clover Clubs Foods Co., 857 P.2d 250, 253 
(Utah App. 1993). The statute of limitations is tolled 
during periods of mental incompetence; however, a 
plaintiff cannot rely on a brief period of incapacity 
if he had ample time afterward to assert his claim 
within the limitations period. Atwood v. Sturm, 
Ruger & Co., 823 P.2d 1064, 1065 (Utah 1992).

Claims based upon a contract for the sale of goods 
are governed by the four-year statute of limitations 
set forth in Utah’s Uniform Commercial Code. Utah 
Code Ann. §70A-2-725.

Statute of Repose
There is no statute of repose for product liability 
actions. However, the builders’ statute of repose 
applies to product liability claims that relate to 
improvements to real property. Utah Code Ann. 
§78B-2-225; Craftsman Builder’s Supply, Inc. v. 
Butler Mfg. Co., 974 P.2d 1194, 1203 (Utah 1999) 
(applying builders statute of repose to prefabricated 
metal building).

Useful Safe Life
No Utah cases have interpreted this defense.



Products Liability Defenses: A State-by-State Compendium   Utah   5

Other Common Law Defenses
The Utah Supreme Court has held that a manu-
facturer may not be held liable in negligence if a 
product is ordinarily safe but injury results from 
personal idiosyncrasy of the user. Bennett v. Pilot 
Prods. Co., 235 P.2d 525 (Utah 1951). Utah’s model 
jury instructions apply the same principle to breach 
of warranty claims.

Other Statutory Defenses
A defense to a warranty case exists where the plain-
tiff fails to notify the defendant of a breach within a 
reasonable time after its discovery. Utah Code Ann. 
§70A-2-607.

Damages and Joint Liability
Compensatory Damages
There are no damage rules specific to product lia-
bility actions. General rules of damages apply. Also, 
there are no statutory limitations on damages.

No dollar amount may be specified in the prayer 
for relief in a product liability action. Utah Code 
Ann. §78B-6-704.

Punitive Damages
Insurability

No insurer may insure, or attempt to insure, against 
punitive damages. Utah Code Ann. §31A-20-101(4).

Recoverability

Utah provides for punitive damages only if com-
pensatory or general damages are awarded and it is 
established by clear and convincing evidence that 
the tortfeasor’s conduct was the “result of willful 
and malicious or intentionally fraudulent conduct, 
or conduct that manifests a knowing and reckless 
indifference toward, and a disregard of, the rights 
of others.” Utah Code Ann. §78B-8-201(1)(a); see 
also Johnson v. Rogers, 763 P.2d 771 (Utah 1988). 
However, the limitations, standards of evidence, and 
standards of conduct do not apply to any claim of 
punitive damages arising out of the tortfeasor’s oper-
ation of a motor vehicle or motorboat while volun-
tarily intoxicated or under the influence of any drug. 
Utah Code Ann. §78B-8-201(1)(b)(i).

There is no statutory limit on the amount of a 
punitive damages award. Historically, the amount 

was to be based upon seven factors: (i) the relative 
wealth of the defendant; (ii) the nature of the alleged 
misconduct; (iii) the facts and circumstances sur-
rounding such conduct; (iv) the effect thereof on the 
lives of the plaintiff and others; (v) the probability 
of future recurrence of the misconduct; (vi) the rela-
tionship of the parties; and (vii) the amount of actual 
damages awarded. Crookston v. Fire Ins. Exch., 817 
P.2d 789, 808 (Utah 1991). The United States Supreme 
Court has required a modification to (iv) above. See 
Philip Morris USA v. Williams, 549 U.S. 346, 127 S. 
Ct. 1057, 166 L. Ed. 2d 940 (2007) (“a jury may not… 
use a punitive damages verdict to punish a defen-
dant directly on account of harms it is alleged to 
have visited on nonparties.” Now, “harm to others” 
may only be used to assess reprehensibility, but may 
not be used to directly punish a defendant for harm 
caused to nonparties.” Westgate Resorts, Ltd. v. Con-
sumer Prot. Grp., LLC, Appellee, 285 P.3d 1219, 1223 
(Utah 2012).

In general, trial courts may assume that a punitive 
award is not excessive if the ratio of compensatory 
to punitive damages falls within a range of 3 to 1. In 
Crookston, 817 P.2d at 811, the court noted that as a 
general rule, punitive awards below $100,000 which 
bear more than a 3 to 1 ratio to actual damages 
“have seldom been upheld,” while punitive damage 
awards in excess of $100,000 have been more likely 
to be overturned in cases “having ratios of less than 
3 to 1.” Factors that may justify a remittitur include 
“the fact that a substantial portion of the actual 
damages is ‘soft,’ thus making the ratio analysis sus-
pect.” Id.

The Utah Supreme Court considered the effect 
of State Farm Mutual Automobile Insurance Co. v. 
Campbell, 538 U.S. 408 (2003), on a punitive damage 
award of $145,000,000. On remand in Campbell v. 
State Farm Mutual Automobile Insurance Co., 98 
P.3d 409 (Utah 2004), it analyzed the proper ratio of 
compensatory to punitive damages under a federal 
due process analysis. The Utah court found that 
federal due process is not offended by a greater than 
one-to-one ratio where “a sizeable compensatory 
damages award for economic injury is coupled with 
conduct of unremarkable reprehensibility,” while 
a nine-to-one ratio is appropriate to “serve Utah’s 
legitimate goals of deterrence and retribution within 
the limits of due process” where significant injury 
is coupled with egregious conduct. Id. at 418. Trial 
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courts are not bound by the ratio guideline, but 
must make detailed and reasoned articulation of the 
grounds where deviation occurs. Crookston, 817 P.2d 
at 811.

Fifty percent of the amount of punitive damages 
in excess of $50,000 must, after payment of attorney 
fees and costs, be remitted to the state. Utah Code 
Ann. §78B-8-201(3). Notification to the state of an 
award of punitive damages is imposed upon the 
clerk of the trial court. Utah Code Ann. §78B-8-202.

Punitive damages may not be awarded if a 
drug causing the claimant’s harm received 
premarket approval or licensure by the Food 
and Drug Administration, or is generally rec-
ognized as safe and effective under conditions 
established by the FDA and applicable regula-
tions, including packaging and labeling regu-
lations. This limitation on liability for punitive 
damages does not apply if it is shown by clear 
and convincing evidence that the defendant 
drug manufacturer knowingly withheld or 
misrepresented information required to be 
submitted to the FDA under its regulations, 
which information was material and relevant 
to the claimant’s harm.

Utah Code Ann. §78B-8-203.
There are no Utah appellate cases that specifically 

discuss punitive damages in product liability.

Contribution

Contribution is not available. No party can be held 
liable for more than its pro rata share of fault. Utah 
Code Ann. §78B-5-820. Accordingly, Utah law 
prohibits claims of contribution against another 
tortfeasor. Utah Code Ann. §78B-5-820(2). Affir-
mative claims for apportionment of fault between 
tortfeasors, however, are permitted and appropriate 
in many cases.

Indemnification

Indemnification is available by express contract or 
by common law. Shell Oil Co. v. Brinkerhoff- Signal 
Drilling Co., 658 P.2d 1187 (Utah 1983). Utah per-
mits passive suppliers, distributors, and retailers to 
obtain indemnification from the manufacturer of a 
defective product for any judgment they are required 
to pay to an end-user of the product. Hanover Ltd. 
v. Cessna Aircraft Co., 758 P.2d 443 (Utah App. 
1988). However, indemnification claims may be 
unnecessary for purely passive retailers who can be 

dismissed as a matter of law if the product manu-
facturer is named in the suit, is capable of satisfying 
any judgment entered against it, and there is no evi-
dence that the passive retailer knew of or contributed 
in any way to the defective condition of the product. 
Sanns v. Butterfield Ford, 94 P.3d 301, 305–08 (Utah 
App. 2004). For contractual indemnification, “any 
clause in a sales contract or collateral document 
that requires a purchaser or end user of a product to 
indemnify, hold harmless, or defend a manufacturer 
of a product is contrary to public policy and void 
and unenforceable if a defect in the design or manu-
facturing of the product causes an injury or death.” 
Utah Code Ann. §78B-6-707.

Joint and/or Several Liability
Joint and several liability is generally not available. 
Utah Code Ann. §78B-5-820.

Successor Liability
“Utah has adopted the traditional rule of successor 
nonliability and its four exceptions as outlined in 
section 12 of the Restatement (Third) of Torts:

A successor corporation or other business 
entity that acquires assets of a predecessor 
corporation or other business entity is subject 
to liability for harm to persons or property 
caused by a defective product sold or other-
wise distributed commercially by the prede-
cessor if the acquisition:
a. is accompanied by an agreement for suc-

cessor to assume such liability; or
b. results from a fraudulent conveyance to 

escape liability for the debts or liabilities of 
the predecessor; or

c. constitutes a consolidation or merger with 
the predecessor; or

d. results in successor becoming a continua-
tion of the predecessor.

Tabor v. Metal Ware Corp., 168 P.3d 814, 816 (Utah 
2007) (quoting Restatement (Third) of Torts: Prod-
ucts Liability §12 (1998)).

Utah additionally imposes an independent post-
sale duty on successor corporations to warn custom-
ers of defects in products manufactured and sold by 
the predecessor corporation as outlined in Section 13 
of the Restatement (Third) of Torts. Id. at 818. Sec-
tion 13 provides that:
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a. A successor corporation or other business 
entity that acquires assets of a predeces-
sor corporation or other business entity, 
whether or not liable under the rule stated 
in §12, is subject to liability for harm to 
persons or property caused by the succes-
sor’s failure to warn of a risk created by a 
product sold or distributed by the prede-
cessor if:
1. the successor undertakes or agrees to 

provide services for maintenance or 
repair of the product or enters into a 
similar relationship with purchasers of 
the predecessor’s products giving rise to 
actual or potential economic advantage 
to the successor, and

2. a reasonable person in the position of 
the successor would provide a warning.

b. A reasonable person in the position of the 
successor would provide a warning if:
1. the successor knows or reasonably 

should know that the product poses a 
substantial risk of harm to persons and 
property; and

2. those to whom a warning might be pro-
vided can be identified and can reason-
ably be assumed to be unaware of the 
risk of harm; and

3. a warning can be effectively communi-
cated to and acted on by those to whom 
a warning might be provided; and

4. the risk of harm is sufficiently great 
to justify the burden of providing 
a warning.

Restatement (Third) of Torts: Products Liability §13 
(1998).

Market Share Liability
Utah has not addressed the doctrine of market 
share liability.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

The Utah Supreme Court adopted Model Utah Jury 
Instructions (MUJI) 2d in 2011; they include exem-
plar instructions on product liability. However, 
MUJI- based instructions “are merely advisory and 
do not necessarily represent correct statements of 

Utah law.” Brown v. Sears, Roebuck & Co., 328 F.3d 
1274, 1281 (10th Cir. 2003) (quoting Jones v. Cyprus 
Plateau Mining Corp., 944 P.2d 357, 359 (Utah 1997)).

Design or Manufacturing Defect

The Utah Supreme Court has adopted the product 
liability elements set forth in Section 402A of the 
Restatement (Second) of Torts, essentially codified 
in Section 78B-6-703 of the Utah Code Annotated. 
A plaintiff must prove “(1) that the product was 
unreasonably dangerous due to a defect or defective 
condition, (2) that the defect existed at the time the 
product was sold, and (3) that the defective condition 
was a cause of the plaintiff’s injuries.” Lamb v. B & 
B Amusements Corp., 869 P.2d 926, 929 (Utah 1993); 
Brown v. Sears, Roebuck & Co., 328 F.3d 1274, 1279 
(10th Cir. 2003). It is not enough to show merely 
that the product failed or that an injury occurred; 
the plaintiff must point to a specific defect. Burns 
v. Cannondale Bicycle Co., 876 P.2d 415, 417 (Utah 
App. 1994); Kleinert v. Kimball Elevator Co., 854 P.2d 
1025, 1027 (Utah App. 1993). The Tenth Circuit has 
also held that a plaintiff has the burden to prove a 
safer, alternative design. Wankier v. Crown Equip. 
Corp., 353 F.3d 862 (10th Cir 2003). The elements 
of strict product liability and breach of implied 
warranty are essentially the same in Utah. Straub v. 
Fisher & Paykel Health Care, 990 P.2d 384, 389 n.1 
(Utah 1999).

Failure to Warn

Under Utah law, manufacturers and distributors 
may be held strictly liable for failing to provide 
adequate warnings regarding the use of a product. 
House v. Armour of Am., Inc., 929 P.2d 340, 343 
(Utah 1996) (citing Restatement (Second) of Torts 
§402A and comment j). Where a manufacturer 
knows or should know of a risk associated with its 
product, the absence or inadequacy of warnings ren-
ders that product unreasonably dangerous. Id. “[B]
ulk suppliers of raw materials which are not them-
selves inherently dangerous have no duty to warn 
ultimate users of the manufactured product.” Id. at 
347. Manufacturers have no duty to warn consumers 
that a safer design or model exists. Slisze v. Stanley- 
Bostitch, 979 P.2d 317 (Utah 1999).

Manufacturers are not required to warn of “patent 
dangers, inherent in the product, completely within 
the cognition of a reasonable user, and incapable of 
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being economically alleviated.” House v. Armour of 
Am., Inc., 929 P.2d 340, 344 (Utah 1996). The risk 
must be one that should be realized by a reasonable 
user of the product. Id. Plaintiffs must prove that 
adequate warnings would have altered the user’s 
conduct. Id. at 346. In cases where it cannot be 
shown what the plaintiff would have done if ade-
quately warned, a rebuttable “heeding presumption” 
exists. Id.

Post-Sale Duties

Drug manufacturers have a continuous duty to 
notify the medical profession of additional side 
effects. Barson v. E.R. Squibb & Sons, Inc., 682 P.2d 
832, 835 (Utah 1984). Courts in Utah have not yet 
addressed the issue of a manufacturer’s or distribu-
tor’s post-sale duties in other contexts.

Vendor or Distributor

Strict liability applies to all entities in the distribu-
tion chain. Restatement (Second) of Torts §402A 
and comments thereto; see also Hanover Ltd. v. 
Cessna Aircraft Co., 758 P.2d 443 (Utah App. 1988). 
A contractor who utilizes component parts in con-
structing a building is not a “seller” of the parts, 
even if working under a cost-plus contract. Maack v. 
Res. Design & Constr., Inc., 875 P.2d 570, 581 (Utah 
App. 1994). However, he is “subject to liability for 
harm to persons or property caused by a product 
into which the component is integrated if 1) the 
seller or distributor of the component substantially 
participates in integration of the component into 
the design of the product 2) the integration of the 
component causes the product to be defective, and 
3) the defect in the product causes harm.” Gud-
mundson v. Del Ozone, 232 P.3d 1059, 1073 (Utah 
2010) (quoting Restatement (Third) of Torts: Prod-
ucts Liability §5 (1998)).

A federal district court has opined that lessors of 
defective products are proper defendants in product 
liability actions under Utah law. Ghionis v. Deer Val-
ley Resort Co., 839 F. Supp. 789 (D. Utah 1993).

In cases involving a strict liability claim against 
the manufacturer of a defective product, plaintiffs 
may be precluded from also bringing similar strict 
liability claim against a purely passive retailer. 
The Utah Court of Appeals has concluded that the 
Utah Liability Reform Act precludes a strict liabil-
ity claim against a passive retailer if the product 

manufacturer is named in the suit and there is no 
evidence that the retailer knew of or contributed 
in any way to the defective condition of the prod-
uct. Sanns v. Butterfield Ford, 94 P.3d 301, 305–08 
(Utah App. 2004). In McQuivey v. Fulmer Helmets, 
Inc., 335 P.3d 361 (UT 2014), the court reversed 
the granting of summary judgment in favor of a 
distributor which had participated in the design, 
manufacture, and testing of the allegedly defec-
tive product.

Proof in Negligence Actions
Pattern Jury Instructions

Model Utah Jury Instructions (MUJI) 2d were 
adopted in 2011 and are available on the court’s 
website at http://www.utcourts.gov/resources/muji/. 
They include instructions for negligence claims.

Design or Manufacturing Defect

A plaintiff must prove that a defect existed at the 
time of manufacture or assembly, which would be 
discoverable on reasonable inspection, and must 
prove that the defect caused the injury. Hewitt v. 
Gen. Tire & Rubber Co., 284 P.2d 471 (Utah 1955); 
Northern v. Gen. Motors Corp., 268 P.2d 981 (Utah 
1954). The plaintiff must also show that this par-
ticular defendant designed or manufactured the 
allegedly defective product. See Hunt v. ESI Eng’g, 
Inc., 808 P.2d 1137 (Utah App. 1991).

Failure to Warn

Manufacturers and retailers have a duty to warn 
consumers of a defective product if they know or 
should know of a risk associated with the product. 
Sanns v. Butterfield Ford, 94 P.3d 301, 304 (Utah 
App. 2004); House v. Armour, Inc., 886 P.2d 542, 547 
(Utah App. 1994); Barson v. E.R. Squibb & Sons, Inc., 
682 P.2d 832 (Utah 1984).

Distributor or Vendor

A knowledgeable retailer has a duty to use reason-
able care to inspect, discover, and repair defects. 
Palmer v. Wasatch Chem. Co., 353 P.2d 985 (Utah 
1960). It is not negligence to assemble a product in 
accordance with the manufacturer’s instructions. 
Winchester v. Egan Farm Serv., Inc., 288 P.2d 790 
(Utah 1955).
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Evidence
Qualification of Expert Witness
An expert witness’s testimony can defeat a motion 
for summary judgment by expressing conclusions as 
to the dispositive issues before the finder of fact and 
by identifying the specific grounds upon which the 
expert’s conclusions are based. Butterfield v. Okubo, 
831 P.2d 97, 104 (Utah 1992). “Only when the expert 
states a conclusion without identifying supporting 
facts will summary judgment be appropriate.” Nay v. 
Gen. Motors Corp., 850 P.2d 1260, 1264 (Utah 1993).

The Utah Supreme Court has noted that the 
standard for admitting expert testimony is stated 
in Rule 702 of the Utah Rules of Evidence. State v. 
Kelley, 1 P.3d 546, 549 (Utah 2000). This rule, which 
previously reiterated Rule 702 of the Federal Rules 
of Evidence, was amended in 2007. Now, unlike the 
federal rule, “the Utah rule notes that the proponent 
of evidence is required to make only a ‘threshold’ 
showing.” Utah Rules of Evidence 702 advisory com-
mittee note; Eskelson ex rel. Eskelson v. Davis Hosp. 
and Med. Ctr., 242 P.3d 762, 766 (Utah 2010). The 
amended rule now provides that:

(a) Subject to the limitations in paragraph 
(b), a witness who is qualified as an expert 
by knowledge, skill, experience, training, 
or education may testify in the form of 
an opinion or otherwise if the expert’s 
scientific, technical, or other specialized 
knowledge will help the trier of fact to 
understand the evidence or to determine a 
fact in issue.

(b) Scientific, technical, or other specialized 
knowledge may serve as the basis for 
expert testimony only if there is a thresh-
old showing that the principles or methods 
that are underlying in the testimony
(1) are reliable,
(2) are based upon sufficient facts or 

data, and
(3) have been reliably applied to the facts.

(c) The threshold showing required by para-
graph (b) is satisfied if the underlying 
principles or methods, including the suf-
ficiency of facts or data and the manner of 
their application to the facts of the case, 
are generally accepted by the relevant 
expert community.

Utah R. Evid. 702.

The Utah Court of Appeals articulated the cur-
rent law regarding Rule 702 of the Utah Rules of 
Evidence in Gunn Hill Dairy Properties, LLC v. Los 
Angeles Department of Water & Power, 269 P.3d 980, 
991, cert. denied, 280 P.3d 421 (Utah App. 2012). 
The court held that, under Rule 702(a), the court 
must first consider whether expert testimony would 
be helpful in assisting the trier of fact and whether 
the proposed expert has the necessary knowledge, 
skill, experience, training, or education to provide 
such assistance to the trier of fact. See Eskelson v. 
Davis Hosp. (Eskelson II), 242 P.3d 762, 765 (Utah 
2010). Under Rule 702(b), the court then turns to 
the reliability of the scientific, technical, or other 
specialized knowledge that serves as the basis for 
the expert’s testimony. See id. (citing Utah R. Evid. 
702(b)). Prior to the 2007 amendment, “the standard 
for determining the admissibility of technical or sci-
entific expert testimony was that announced in State 
v. Rimmasch, 775 P.2d 388, 402–05 (Utah 1989).” 
Eskelson II, 242 P.3d 762, 765–66, (Utah 2010). The 
Rimmasch standard required courts to determine 
(1)”whether the party had met its threshold burden 
by examining the ‘correctness of the scientific prin-
ciples underlying the testimony, the accuracy and 
reliability of the techniques utilized in applying the 
subject matter before the court and in reaching the 
conclusion expressed in the opinion, and the qual-
ifications of those actually gathering the data and 
analyzing it,’” and (2)”whether ‘the scientific princi-
ples or techniques had been properly applied to the 
facts of the particular case by qualified persons and 
whether the testimony was founded on that work.’” 
Id. (quoting Rimmasch, 775 P.2d at 398) (alterations 
omitted). “Aspects of the Rimmasch test continue 
to be applicable under amended rule 702.” Id. at 
766. For example, Rule 702(b) requires the court 
“to determine whether a party has met its threshold 
burden to show the reliability of the principles that 
form the basis for the expert’s testimony and the 
reliability of applying those principles to the facts of 
the case,” and Rule 702(c) “allows the court to take 
judicial notice of principles that have been accepted 
by the relevant expert community.” Id.

Second, the Utah Supreme Court has indicated 
that the trial court must become more involved, and 
its gatekeeping role becomes more challenging out of 
necessity, as the case and expert testimony become 
more complex. See id. at 767. (“What is required for a 
threshold showing of reliability will vary depending 
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on the complexity of the particular case.”). When 
performing their gatekeeping function,

judges should approach expert testimony 
with “rational skepticism.” But the “degree 
of scrutiny [that should be applied to expert 
testimony by trial judges] is not so rigorous 
as to be satisfied only by scientific or other 
specialized principles or methods that are free 
of controversy or that meet any fixed set of 
criteria fashioned to test reliability.”

Id. at 766 (alteration in original) (quoting Utah R. 
Evid. 702 advisory committee note).

Third, subsections (b) and (c) of Rule 702 require a 
party to make only a threshold showing of reliability. 
See id. (citation and internal quotation marks omit-
ted). “When interpreting an evidentiary rule, [the 
Court] appl[ies] principles of statutory construction. 
Thus [the Court] first look[s] to the plain language of 
the rule.” State v. Vargas, 20 P.3d 271, 278–89 (Utah 
2001). The Utah Court of Appeals has noted that 
“threshold” is defined as “the place or point of enter-
ing or beginning: entrance, outset” and has there-
fore determined that “a trial court’s consideration 
of whether expert testimony satisfies a ‘threshold 
showing’ of reliability… marks only the beginning of 
a reliability determination. It is up to the trier of fact 
to determine the ultimate reliability of the evidence.” 
Gunn Hill Dairy, 269 P.3d at 991 (Utah App. 2012) 
(emphasis in original). The advisory committee note 
states as follows regarding the required “thresh-
old showing”:

That “threshold” requires only a basic foun-
dational showing of indicia of reliability for 
the testimony to be admissible, not that the 
opinion is indisputably correct. When a trial 
court, applying this amendment, rules that 
an expert’s testimony is reliable, this does not 
necessarily mean that contradictory expert 
testimony is unreliable. The amendment is 
broad enough to permit testimony that is the 
product of competing principles or methods 
in the same field of expertise. Contrary and 
inconsistent opinions may simultaneously 
meet the threshold; it is for the factfinder to 
reconcile—or choose between—the differ-
ent opinions.

Id. at 991–92 (quoting Utah R. Evid. 702 advisory 
committee note (emphasis in original)). The court in 
Gunn Hill Dairy also notes that, while the Utah rule 
is different from the federal rule,

“the advisory committee note refers to and 
relies on federal cases, stating, for exam-
ple, that (1) rule 702 follows federal law as 
announced in Kumho Tire, insofar as the rule 
is intended to be applied to all expert testi-
mony; (2) “like its federal counterpart, Utah’s 
rule assigns to trial judges a ‘gatekeeper’ 
responsibility to screen out unreliable expert 
testimony”; (3) “[s]ection (c) retains limited 
features of the traditional Frye test for expert 
testimony”; and (4) section (b) adopts the 
three general categories of inquiry for expert 
testimony contained in the federal rule. Utah 
R. Evid. 702 advisory committee note. Con-
sistent with this approach, the Utah Supreme 
Court has relied on federal cases when consid-
ering evidentiary issues under rule 702, both 
before and after the rule was amended.”

Id. at 989 (internal quotations omitted).

Spoliation of Evidence
Utah appellate courts have not expressly decided 
whether, and to what extent, spoliation of evidence 
creates a cause of action or permits an evidentiary 
inference in product liability actions. Trial courts 
have taken different approaches, depending upon 
the (un)intentional nature and scope of spoliation. 
The Utah Supreme Court has held that the uninten-
tional destruction of a product does not necessarily 
preclude a plaintiff from proving a strict liability 
case. Drysdale v. Ford Motor Co., 947 P.2d 678, 
680–81 (Utah 1997) (finding summary judgment 
in a product liability case was improper where 
the allegedly defective car was destroyed without 
plaintiff’s knowledge; other evidence could include 
specifications of other vehicles, expert testimony, 
and photographs).

While noting that the spoliation doctrine has 
not (yet) been adopted in Utah, the Utah Court of 
Appeals held it would not apply where a part was 
destroyed before the plaintiff had notified the defen-
dants of his or her intent to pursue a claim, and the 
defendants had no other duty to retain the part. 
Burns v. Cannondale Bicycle Co., 876 P.2d 415, 419 
(Utah App. 1994). In a trial court ruling, a product 
liability suit against an auto manufacturer was dis-
missed on the basis of spoliation of evidence due to 
plaintiff’s failure to purchase or otherwise preserve 
the allegedly defective automobile and its airbag 
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units for the defendant’s inspection. Martin v. Rodri-
guez, 2008 WL 5168829.

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Generally, service in Utah is completed by delivering 
a copy of the summons to the defendant personally, 
or by leaving a copy at defendant’s usual place of 
abode with a person of suitable age and discretion 
there residing, or by delivery to an agent authorized 
by appointment or by law to receive service of pro-
cess. Utah R. Civ. P. 4(d)(1).

If the defendant is a corporation, partnership, or 
unincorporated association subject to suit under a 
common name, service is completed by delivering 
a copy to an officer, managing or general agent, or 
other agent authorized by appointment or by law to 
receive service of process. If no such officer or agent 
can be found, and the defendant advertises or holds 
itself out as having an office or place of business 
within the state, then service can be made upon the 
person in charge of such office. Utah R. Civ. P. 4(d)
(1)(E). A corporation or other commercial entity also 
may be served by mail or commercial courier sevice 
in any state or judicial district of the United States 
provided that the defendant signs a document indi-
cating receipt. Utah R. Civ. P. 4(d)(2)(A).

Particularity with Which Affirmative 
Defenses Must Be Raised
Notice pleading is the same as under the federal 
rules. No particularity is required. Utah R. Civ. P. 8.
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