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Canada

By Teresa M. Dufort and Lisa D. Parliament

Restatement (Third) of Torts: 
Products Liability
Neither the Third Restatement nor Section 402A of 
the Second Restatement has had significant impact 
in Canada. Canadian courts have not relied on either 
in products liability cases, and discussion of the 
Restatement in judicial decisions has been limited 
and infrequent. For a brief consideration of Section 
402A, see the trial court decisions in Walker Estate 
v. York Finch Gen. Hosp., [1997] O.J. No. 4017 (Ont. 
Gen. Div.), varied by the Ontario Court of Appeal, 
(1999) 43 O.R.3d 461 (Ont. C.A.), aff’d on appeal 
[1999] S.C.C.A. No. 228; and Hollis v. Dow Corning 
Corp., [1990] B.C.J. No. 1059 (B.C.S.C.), aff’d in part 
(1993) 103 D.L.R. 4th 520, aff’d [1995] 4 S.C.R. 634.

Available Defenses
Assumption of Risk
Where plaintiffs have actual knowledge of a defect 
and continue to use the product, they may be found 
to have assumed the risk of the injury. Assumption 
of the risk can afford a complete defense. The defence 
may be available in circumstances where the plain-
tiff, with knowledge (objectively determined) of the 
risk, freely accepted it. Bow Valley Husky (Bermuda) 
Ltd. v. Saint John Shipbuilding Ltd., [1997] 3 S.C.R. 
1210. The courts, however, will make a finding of 
assumption of the risk only where there is compel-
ling evidence. Saddlemire v. Coca Cola Co., [1941] 4 
D.L.R. 614 (Ont. H.C.).

Comparative Fault/Contributory Fault
Where the injured plaintiff should have known that 
an unreasonable risk of harm was associated with 
his or her conduct, the plaintiff may be contribu-
torily negligent. Contributory negligence includes 
carelessness or inattention when using something 
known to be defective or hazardous, and the ignor-
ing of warnings or cautions. It may also arise where 

the plaintiff, judged objectively, should have known 
of the risk. Bow Valley Husky (Bermuda) Ltd. v. St. 
John Shipbuilding Ltd., [1997] 3 S.C.R. 1210 (S.C.C.); 
Seddon v. Carrier Can. Ltd., [1999] O.J. No. 220 (Ont. 
Gen. Div.).

The defendant must prove contributory negli-
gence. If the defendant succeeds, the amount of 
damages otherwise payable to the plaintiff may be 
reduced in direct proportion to the plaintiff’s fault. 
Rizzi v. Marvos, 2008 ONCA 172, 236 O.A.C. 4; Tom 
Cannon & Assocs. Ltd. v. British Aviation Ins. Group 
(Can.) Ltd., [1999] O.J. No. 3639 (Ont. Sup. Ct.) aff’d 
[2001] O.J. No. 40 (C.A.); Hobbs Mfg. Co. v. Shields, 
[1962] S.C.R. 716 (S.C.C.); Negligence Act, R.S.O. 
1990, c. N.1, s. 3 (Ontario). See also Negligence Act, 
R.S.B.C. 1996, c. 333 (British Columbia); Contribu-
tory Negligence Act, R.S.A. 2000, c. C-27 (Alberta); 
The Tortfeasors and Contributory Negligence Act, 
C.C.S.M., c. T.90 (Manitoba); The Contributory 
Negligence Act, R.S.S. 1978, c. C-31 (Saskatchewan); 
Contributory Negligence Act, R.S.N.B. 2011, c. C-131 
(New Brunswick); Tortfeasors Act, R.S.N.B. 2011, c. 
231 (New Brunswick); Contributory Negligence Act, 
R.S.N.S. 1989, c. 95 (Nova Scotia); Tortfeasors Act, 
R.S.N.S. 1989, c. 471 (Nova Scotia); Contributory 
Negligence Act, R.S.N.L 1990, c. C-33 (Newfound-
land); Contributory Negligence Act, R.S.N.W.T. 
1988, c. C-18 (Northwest Territories); Contributory 
Negligence Act, R.S.Y. 2002, c. 42 (Yukon); Contrib-
utory Negligence Act, R.S.P.E.I. 1988, c. C-21 (Prince 
Edward Island).

Seat Belts—Failure to Use
Federal law requires just about all motor vehicles 
manufactured or imported in Canada to have prop-
erly working seat belts. Motor Vehicle Safety Act, 
S.C. 1993, c. 16.

Provincial laws state that, with some exceptions, 
drivers and all passengers must wear seat belts at 
all times while in motor vehicles. Failure to do so is 
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an offence. See, e.g., Traffic Safety Act, R.S.A. 2000, 
c. T-6 (Alberta), Vehicle Equipment Regulation 
122/2009, s. 82; Highway Traffic Act, C.C.S.M. c. 
H60, s. 186 (Manitoba); Motor Vehicle Act, R.S.B.C. 
1996, c. 318, s. 220 (British Columbia).

Proof of failure to wear a seat belt can reduce dam-
age awards. Gray v. Macklin (2000), 4 C.C.L.T. 3d 13 
(Ont. S.C.J.); Jackson v. Millar, [1972] 2 O.R. 197 (Ont. 
H.C.J.); rev’d on another point [1973] 1 O.R. 399 (Ont. 
C.A.); rev’d [1976] 1 S.C.R. 225 (S.C.C.); Yuan v. Fars
tad (1967), 62 W.W.R. 645, 66 D.L.R. 2d 295 (B.C.S.C.); 
Belak v. Siddall (1987), 57 Sask. R. 184 (Sask. Q.B.). 
In fact, Canadian courts have consistently reduced 
awards by 5 to 25 percent for the plaintiff’s contrib-
utory negligence in failing to wear a seat belt. Where 
there is greater contributory negligence involved, 
some courts have ordered reductions much larger 
than 25 percent. See, e.g., Colebank v. Kropinske, 2002 
BCSC 436, [2002] B.C.J. No. 688 (B.C.S.C.). However, 
courts have typically reduced awards on this basis 
only where the defendant establishes that the plain-
tiff’s injuries would have been reduced or eliminated 
had a seat belt been worn. Galaske v. O’Donnell, [1994] 
1 S.C.R. 670 (S.C.C.); Labbee v. Peters (1999), 237 
A.R. 382 (Alta. App.); Heller v. Martens, [2000] A.J. 
No. 1678 (Alta. Q.B.), aff’d (2002) 213 D.L.R. 4th 124 
(Alta. C.A.); Fowler v. Schneider National Carriers Ltd. 
(2001), 193 N.S.R. 2d 206 (N.S.C.A.); Palmer v. Blake, 
2003 BCSC 1219, [2003] B.C.J. No. 1859 (B.C.S.C.); 
Chae v. Min, 2005 ABCA 174; Snushall v. Fulsang 
(2005), 78 O.R. 3d 142 (Ont. C.A.), leave to appeal to 
Supreme Court of Canada refused [2005] S.C.C.A. No. 
519. Some provincial legislation requires a reduction 
of an award by 25 percent for failure to wear a seatbelt, 
unless the claimant or his or her personal represen-
tative, as the case may be, establishes that the failure 
to wear a seat belt assembly did not contribute to the 
bodily injury or death. See, e.g., Insurance Act, RSNB 
1973, c I-12, s. 265.2 (New Brunswick).

Helmets—Failure to Use
Provincial laws require any person who operates or 
rides as a passenger on a cycle to wear an approved 
safety helmet. Motor Vehicle Act, R.S.B.C. 1996, c. 
318, s. 184 (British Columbia); The Traffic Safety Act, 
S.S. 2004, c. T-18.2, s. 247 (Saskatchewan); The High-
way Traffic Act, C.C.S.M. c. H-60, s. 187 (Manitoba); 
Highway Traffic Act, R.S.O. 1990, c. H.8, s. 104, Safety 
Helmets, R.R.O. 1990, O. Reg. 610 (Ontario); Motor 

Vehicle Act, R.S.N.B. 1973, c. M-17, s. 177(3) (New 
Brunswick); Traffic Safety Act, R.S.A. 2000, c. T-6, Ve-
hicle Equipment Regulation (Reg. 122/2009), ss. 107–
108, 111–112 (Alberta); Motor Vehicles Act, R.S.N.W.T. 
1988, c. M-16, Motorcycle Helmet Regulations, NWT 
Reg 052-2011 (Northwest Territories); Motor Vehicle 
Act, R.S.N.S. 1989, c. 293, Helmet Regulations, N.S. 
Reg. 99/2003 (Nova Scotia); Highway Traffic Act, 
R.S.P.E.I. 1988, c. H-5, Bicycle Safety Helmet Regu-
lations, P.E.I. Reg. EC329/03 (Prince Edward Island). 
Failure to wear an approved helmet may be an offence 
in some jurisdictions. See, e.g., Motor Vehicle Act, 
R.S.B.C. 1996, c. 318, s. 184 (British Columbia).

Failure to wear a helmet may also reduce damage 
awards, as it may give rise to a finding of contribu-
tory negligence. Niitamo v. Ins. Corp. of B.C. (2003), 
16 B.C.L.R. 4th 276 (B.C.S.C.); Heeney v. Best (1979), 
28 O.R.2d 71 (Ont. C.A.); Anderson v. Leung, [1998] 
B.C.J. No. 2664 (C.A.); Lumb (Guardian ad litem of) 
v. McLinlock [1997] B.C.J. No. 2607 (B.C.S.C.).

Crashworthiness
Where the design of a vehicle renders a vehicle not 
reasonably crashworthy, the manufacturer may 
be liable in tort. Gallant v. Beitz (1983), 42 O.R.2d 
86 (Ont. H.C.); Rentway Can. Ltd./Lteé v. Laidlaw 
Transp. Ltd. (1989), 49 C.C.L.T. 150 (Ont. H.C.). This 
approach does not, however, impose strict liability. 
A defense of reasonable care is still available. Baker 
v. Suzuki Motor Co., [1993] 12 Alta. L.R. 3d 193, 143 
A.R. 1 (Alta. Q.B.).

Misuse of Product
Generally, if abnormal use or misuse of a product is 
not reasonably foreseeable, the manufacturer is not 
liable. Hanke v. Resurfice Corp., 2007 SCC 7 (S.C.C.). 
However, if injury results from the plaintiff’s misuse 
of a product in circumstances where the manufac-
turer should have anticipated that the product would 
be misused in that particular way, the manufacturer 
may be liable. See, e.g., Rae v. T. Eaton Co. (Mari
times) Ltd. (1961), 28 D.L.R. 2d 522 (N.S.S.C.); Austin 
v. 3M Can. Ltd. (1974), 7 O.R.2d 200 (Co. Ct.).

Unanticipated, Unforeseeable, 
or Unintended Use
Perfectly safe products may become unsafe when 
used in ways the manufacturer never intended or 
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expected. Foreseeability depends on what a reason-
able person would anticipate, not on the seriousness 
of the plaintiff’s injuries or the depth of the defen-
dant’s pockets. Hanke v. Resurfice Corp., 2007 SCC 7 
(S.C.C.). The manufacturer may be liable where the 
unintended use could reasonably be foreseen (for 
example, for failing to design a car that can with-
stand certain collisions even though cars are not 
intended to be crashed). Conversely, the manufac-
turer may not be liable where the unanticipated and 
unintended use was not reasonably foreseeable. Rae 
v. T. Eaton Co. (Maritimes) Ltd. (1961), 28 D.L.R. 2d 
522 (N.S.S.C.).

Alteration of Product
Alteration or modification of a product may be a 
defense, unless the alteration or modification is 
a logical extension of the product and the man-
ufacturer reasonably should have foreseen it. An 
intervening act that caused the defect may provide a 
defense for the manufacturer if the product left the 
manufacturer in a non defective state. If retailers or 
distributors modify the product in some manner, 
they may be liable.

See “Misuse of Product,” supra.

Subsequent Modifications
In the past, courts were reluctant to permit plain-
tiffs to question manufacturers about subsequent 
modifications to their products, the rationale being 
that such evidence is irrelevant, was too prejudicial, 
would stifle product innovation and development, 
and would deter manufacturers from taking positive 
steps to prevent future injuries. These arguments 
have been rejected in recent years, and some courts 
have ordered that remedial measures be disclosed 
at the discovery stage, especially where they would 
be probative of such issues as prior knowledge of 
a defect or feasibility of an improvement. See, e.g., 
Algoma Cent. Ry. v. Herb Fraser & Assocs. Ltd. 
(1988), 63 O.R.2d 493 (Ont. H.C.), aff’d (1988), 66 
O.R.2d 330 (Div. Ct.); Cominco Ltd. v. Westinghouse 
Canada Ltd. (1979), 11 B.C.L.R. 142 at 157 (C.A.).

Whether evidence of subsequent remedial mea-
sures will be admitted at trial is less clear. Cana-
dian provinces have not been uniform in their 
approaches. Although some courts once limited the 
purpose for which such evidence could be used at 

trial, the modern trend appears to be to admit the 
evidence at trial, and leave the issue of weight to 
the trial judge. See, e.g., MacMaster (Litig. Guardian 
of) v. York (Reg’l Municipality), [1997] O.J. No. 3928 
(Ont. Gen. Div.); James v. River E. Sch. Div. No. 9, 
[1976] 2 W.W.R. 577 (Man. C.A.); Cominico v. West
inghouse Can. Ltd. (1979), 11 B.C.L.R. 142 (B.C.C.A.).

Unavoidably Unsafe Products
Manufacturers of inherently dangerous products 
owe a heightened duty of care. The degree of care 
required increases in proportion to the danger 
involved. Even so, the manufacturer’s liability is not 
absolute. The test of liability is not whether the prod-
uct was a “dangerous thing,” but rather whether the 
manufacturer failed to exercise the standard of care 
required in the particular circumstances. See, e.g., 
Rae v. T. Eaton Co. (Maritimes) Ltd. (1961), 28 D.L.R. 
2d 522 (N.S.S.C.).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
Defendants must warn consumers if they know, or 
should know, that a product is inherently dangerous 
and have no reason to believe the user will discover 
the risk. Warnings should be sufficient to indicate 
to a reasonable user the extent of the risk and the 
amount of precaution necessary. Bow Valley Husky 
Ltd. v. St. John Shipbuilding Ltd., [1997] 3 S.C.R. 1210 
(S.C.C.); Rivtow Marine Ltd. v. Wash. Iron Works 
Ltd., [1974] S.C.R. 1189 (S.C.C.); Lambert v. Lastoplex 
Chems. Co., [1972] S.C.R. 569 (S.C.C.); Walker Estate 
v. York Finch Gen. Hosp., [1997] O.J. No. 4017 (Ont. 
Gen. Div.), varied by the Ontario Court of Appeal, 
(1999) 43 O.R.3d 461 (Ont. C.A.), aff’d on appeal 
[1999] S.C.C.A. No. 228; Thomas (Comm. of) v. Bell 
Helmets Inc., [1999] O.J. No. 4293 (Ont. C.A.). See 
also Hazardous Products Act, R.S.C. 1985, H-3. The 
law does not impose a duty to warn of dangers so 
obvious and apparent that anyone would be aware of 
them. See, e.g., Thomson v. Cosgrove, [1998] B.C.J. No. 
789 (B.C.S.C.).

The duty to warn continues post-sale and requires 
that warnings be issued concerning dangers discov-
ered after distribution of the product. The nature and 
scope of the duty, and the specificity and explicit-
ness of the warning required, vary according to the 
magnitude of the risk. The existence and extent of 
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the defendant’s duty also depend on its knowledge 
of this risk. Rivtow Marine, supra; Nicholson v. John 
Deere Ltd. (1986), 58 O.R.2d 53, 34 D.L.R. 4th 542, 
var’d on other grounds (as to costs only) (1989), 68 
O.R.2d 191, 57 D.L.R. 4th 639 (Ont. C.A.).

Learned Intermediary
A manufacturer’s duty to warn may be discharged 
by providing an appropriate warning to a “learned 
intermediary” (for example, a physician). This rule 
applies when the product is highly technical and 
intended for use only under expert supervision, or 
where the nature of the product is such that the con-
sumer is not likely to be exposed to a direct warning 
from the manufacturer before using the product. 
Bow Valley Husky Ltd. v. St. John Shipbuilding Ltd., 
[1997] 3 S.C.R. 1210 (S.C.C.); Hollis v. Dow Corning 
Corp., [1995] 4 S.C.R. 634 (S.C.C.); Buchan v. Ortho 
Pharms. (Canada) Ltd. (1986), 54 O.R. (2d) 92 (C.A.).

Informed Intermediary
The manufacturer has a defense if he or she can show 
that the product was not defective when it left his or 
her hands. McAlister (Donoghue) v. Stevenson, [1932] 
A.C. 562 (H.L.).

A distributor or retailer may be liable if he or 
she fails to inspect a product altogether, or inspects 
it negligently. Kubach v. Hollands (1937), 3 All 
E.R. 907.

Where, by law, the person using the product must 
inspect the product, and fails to do so, he or she may 
be contributorily negligent. See, e.g., Hobbs Mfg. Co. 
v. Shields, [1962] S.C.R. 716 (S.C.C.). However, where 
the consumer merely has an opportunity to inspect 
the product, a manufacturer’s ability to escape liabil-
ity is reduced. Eggen Seed Farms Ltd. v. Alta. Wheat 
Pool (1997), 205 A.R. 77 (Alta. Q.B.). The manufac-
turer must show “a reasonable probability that any 
defects or concealed dangers in the product would be 
discovered before use by such examination as ought 
reasonably to be anticipated.” McCain Foods Ltd. v. 
Grand Falls Indus. Ltd. (1991), 80 D.L.R. 4th 252, 258 
(N.B.C.A.).

Sealed Containers
Manufacturers are more likely to face liability where 
products are sold to consumers in the same form (or 
container) in which the products left the manufac-

turer, with no possibility for intermediate inspec-
tion. See McAlister (Donoghue) v. Stevenson, [1932] 
A.C. 562 (H.L.); Mathews v. Coca Cola Co. of Canada 
Ltd., [1944] O.R. 207 (C.A.), aff’d [1944] S.C.R. 385. 
A retailer generally will not be liable where the man-
ufacturer or distributor supplies products that are 
intended to reach the ultimate consumer as supplied, 
and the retailer could have discovered the danger 
only by destroying the container or product. Rae v. T. 
Eaton Co. (Maritimes) Ltd. (1961), 28 D.L.R. 2d 522 
(N.S.S.C.).

Fault of Others
The following categories include the various people 
who may be liable.

Manufacturer
More than one manufacturer may be potentially 
liable, for example, all those involved in the “care in 
preparation or putting up of the products.” McAlister 
(Donoghue) v. Stevenson, [1932] A.C. 562 (H.L.).

Intermediaries
These include importers, wholesalers, distributors, 
retailers, repairers, and installers. Intermediaries are 
liable if an intervening negligent act of omission or 
commission affects the product. Actual modification 
of the product by the intermediary is not required. 
Kean v. Sobey’s Inc. (1997), 155 Nfld. & P.E.I. R. 27 
(Nfld. S.C.); Watson v. Buckley (1939), 1 All E.R. 174. 
The standard of care imposed on distributors is flexi-
ble, and courts consider such factors as the supplier’s 
reliability, feasibility of testing, and the role played 
by the distributor in promoting the product. S.M. 
Waddams, Products Liability, 5th ed. 2011, at p. 16.

See also “Learned Intermediary” and “Informed 
Intermediary,” supra.

Employees
Employees may face liability where they are specif-
ically negligent and, from a practical standpoint, 
where the employer is insolvent and cannot pay 
damages. Douglas v. Klinger, 2008 ONCA 452.

Inspectors
Those who have a duty to inspect must use rea-
sonable care. McSweeny v. Windsor Gas Co., [1940] 
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C.C.S. 698 (Ont. C.A.); Ostash v. Sonnenberg (1968), 
67 D.L.R. 2d 311 (Alta. C.A.).

Certifiers
Organizations and publications that test products 
and produce reports for the benefit of prospective 
buyers may be liable for negligence. S.M. Waddams, 
Products Liability, 5th ed. 2011, at p. 24.

Users
Where a user’s negligent use of a product causes 
injury to a third party, the user may be liable. See, 
S.M. Waddams, Products Liability, 5th ed. 2011, at 
p. 26.

Preemption
Canada’s Constitution divides the power to legislate 
between the federal and provincial governments 
by distributing, to each, specified areas of exclusive 
jurisdiction. Within its enumerated powers, each 
is sovereign. This means that the federal govern-
ment may not pass laws respecting subject matters 
within provincial jurisdiction, and vice versa. The 
federal government passes laws effective through-
out Canada in its enumerated areas of jurisdiction, 
which include, for example, criminal law, marriage 
and divorce, and banking. By contrast, provinces 
legislate only within their provincial boundaries on 
most private law matters, such as contract, tort, and 
real estate.

The American principle of federal preemption is 
not a part of Canadian law. Thus, provincial laws that 
supplement or duplicate federal laws, but do not con-
tradict federal laws, are not preempted by negative 
implication. Canadian courts have rejected the view 
that, by enacting legislation on a particular topic, 
the federal government has covered the field and 
precluded provincial legislation on the same topic. 
However, Canada does apply the doctrine of para-
mountcy in cases of inconsistent or conflicting, but 
otherwise valid, federal and provincial legislation. 
Under this doctrine, where a federal and provincial 
statute conflict in such a way that complying with 
one necessarily entails breaching the other (impos-
sibility of dual compliance) or where the provincial 
legislation frustrates the legislative purpose under-
lying the federal legislation, the otherwise valid 
provincial legislation is inoperative to the extent of 

its conflict with the federal legislation. Rothmans, 
Benson & Hedges Inc. v. Saskatchewan, 2005 SCC 13 
(S.C.C.); Law Soc’y of B.C. v. Mangat, [2001] 3 S.C.R. 
113 (S.C.C.); M & D Farm v. Man. Agric. Credit Corp., 
[1999] 2 S.C.R. 961 (S.C.C.); Bank of Montreal v. Hall, 
[1990] 1 R.C.S. 121 (S.C.C.); Multiple Access Ltd. v. 
McCutcheon, [1982] 2 S.C.R. 161 (S.C.C.); Ross v. Ont. 
(Registrar of Motor Vehicles), [1975] 1 S.C.R. 364 
(S.C.C.). See generally, P.W. Hogg, “Paramountcy”, 
Constitutional Law of Canada (loose-leaf edition, 
1992+), at pp. 16-1 to 16-20.

Compliance with Standards
Compliance with statutory standards is not an 
absolute defense. See, e.g., Bouffard v. Can. Attorney 
Gen., [1998] O.J. No. 1018 (Ont. Gen. Div.). Statutes 
do, however, “afford a specific, and useful, standard 
of reasonable conduct.” Sask. Wheat Pool v. Gov’t of 
Can. (1983), 1 S.C.R. 205, 228 (S.C.C.). Legislative 
standards are relevant to the common law stan-
dard of care, but the two are not co extensive. As 
such, meeting statutory standards, although not 
conclusive proof of an absence of negligence, will 
be persuasive as evidence of reasonable conduct. 
But compliance does not extinguish the underlying 
obligation of reasonableness. Ryan v. Victoria (City), 
[1999] 1 S.C.R. 201 (S.C.C.) (per Major J.). See also 
The Canadian Nat’l Ry. Co. v. Vincent, [1979] 1 S.C.R. 
364 (S.C.C.). Conversely, a statutory breach does not 
automatically give rise to civil liability, it merely is 
some evidence of negligence. Ryan v. Victoria (City), 
[1999] 1 S.C.R. 201 (S.C.C.) (per Major J.).

Government Contractor Defense
There are no relevant statutes or case law.

State-of-the-Art
In some circumstances, demonstrating that a prod-
uct’s technology is state-of-the-art may assist a 
manufacturer in defending against a claim based 
on negligent design. Tilley v. Man Roland Can. Inc. 
(1999), 71 Alta. L.R.3d 346 (Alta. Q.B.), aff’d, 2002 
ABCA 309 (Alta. C.A.); Baker v. Suzuki Motor Co., 
[1993] 12 Alta. L.R. 3d 193 (Alta. Q.B.). In cases alleg-
ing negligent design, manufacture or marketing, the 
reasonableness of a warning will be assessed with 
consideration of the state-of-the-art and the extent of 
the risks inherent in the product’s use. Harrington v. 
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Dow Corning Corp. 2000 BCCA 605, 193 D.L.R. (4th) 
67, at paras. 42–43 and 45, leave to appeal to S.C.C. 
refused, [2001] S.C.C.A. No. 21.

Privity of Contract
Because the manufacturer’s liability to the consumer 
is based on tort rather than contract, privity of 
contract is not necessary. McAlister (Donoghue) v. 
Stevenson, [1932] A.C. 562 (H.L.). Note, however, that 
privity is necessary as between a seller and buyer to 
found a cause of action, for example, for breach of 
implied warranty under some (but not all) of provin-
cial and territorial sale of goods legislation. Clare v. 
I.J. Mfg. Ltd., [2003] B.C.J. No. 1295 (B.C.S.C.); Mann
Tattersall v. Hamilton, [2000] O.J. No. 5058 (Ont. 
S.C.J.). See Sale of Goods Act, R.S.O. 1990, c. S.1; 
Sale of Goods Act, R.S.A. 2000, c. S-2; Sale of Goods 
Act, R.S.B.C. 1996, c. 410; The Sale of Goods Act, 
C.C.S.M., c. S10; Sale of Goods Act, R.S.N.L. 1990 c. 
S-6; Sale of Goods Act, R.S.N.W.T. 1988, c. S-2; Sale 
of Goods Act, R.S.Y. 2002, c. 198; Sale of Goods Act, 
R.S.P.E.I. 1988, c. S-1; Sale of Goods Act, R.S.N.S. 
1989, c. 408. The legislation of New Brunswick, Sas-
katchewan, and Quebec differ in that they allow for 
consumer claims against third-party manufacturers 
in specific circumstances. Consumer Product War-
ranty and Liability Act, C.S.N.B. 1978 c. C-18.1; Con-
sumer Protection Act, S.S. 1996, c. C-30.1; Consumer 
Protection Act, R.S.Q. P-40.1.

Disclaimers of Liability
Generally, parties are free to contract as long as the 
terms of their agreement are lawful. Thus, liability 
in tort or contract may be excluded by the parties’ 
agreement. Bow Valley Husky (Bermuda) Ltd. v. St. 
John Shipbuilding Ltd., [1997] 3 S.C.R. 1210 (S.C.C.). 
However, whether and to what extent courts will 
uphold exclusionary clauses depends, in large part, 
on whether the party against whom the clause is 
used is a person engaged in business or a consumer. 
In some provinces, consumer protection legislation 
voids any contractual clause that purports to negate 
or vary the implied conditions and warranties 
imposed by the province’s sale of goods legislation. 
See, e.g., Ontario’s Consumer Protection Act, R.S.O. 
1990, c. C. 31, s. 34 (2).

For years, Canadian courts would not give effect 
to exclusionary clauses in cases involving a funda-

mental breach of contract. However, in 1989, the 
Supreme Court of Canada rejected this view. Under 
current Canadian law, whether an exclusionary 
clause will apply to a fundamental, or any other, 
breach of contract is a matter of contractual inter-
pretation, and the clause may be upheld as long as 
it is not unconscionable or unreasonable, unfair or 
contrary to public policy. Tercon Contractors Ltd. v. 
British Columbia (Transportation and Highways), 
2010 SCC 4, [2010] 1 SCR 69 (S.C.C.); Hunter Eng’g v. 
Syncrude, [1989] 1 S.C.R. 426 (S.C.C.); Guarantee Co. 
of N. Am. v. Gordon Capital Corp., [1999] 3 S.C.R 423 
(S.C.C.).

Canadian courts have struck down disclaimer 
clauses where, due to an inequality of bargaining 
power between the seller and the buyer, the buyer 
has no choice but to accept the disclaimer clause. 
See, e.g., Can. Bldg. Materials Ltd. v. W.R. Meadows 
of Can. Ltd. (1968), 66 D.L.R. 2d 674 (Ont. H.C.); 
Shelanu Inc. v. Print Three Franchising Corp. (2003), 
64 O.R.3d 533 (Ont. C.A.). Moreover, exclusionary 
clauses are strictly construed against the party seek-
ing to invoke them. Tercon Contractors Ltd. v. British 
Columbia (Transportation and Highways), 2010 SCC 
4, [2010] 1 SCR 69 (S.C.C.); Bow Valley Husky (Ber
muda) Ltd. v. St. John Shipbuilding, supra; Eggen 
Seed Farms Ltd. v. Alta. Wheat Pool (1997), 205 A.R. 
77 (Alta. Q.B.).

In situations involving concurrent liability in con-
tract and tort, courts have been reluctant to permit a 
plaintiff to circumvent the applicability of a contrac-
tual disclaimer clause by suing in tort. See, e.g., Bow 
Valley Husky (Bermuda) Ltd. v. St. John Shipbuilding, 
supra; Cent. Trust Co. v. Rafuse, [1986] 2 S.C.R. 147 
(S.C.C.); BG Checo Int’l v. B.C. Hydro & Power Auth. 
(1993), 99 D.L.R. 4th 577 (S.C.C.); Royal Bank v. W. 
Got & Assocs. Elec. Ltd., [1999] 3 S.C.R. 408 (S.C.C.).

Employees are entitled to benefit from a dis-
claimer clause in a contract between their employer 
and a third party, as long as the disclaimer clause 
expressly or implicitly extends its benefit to 
employees, and the employees seeking to rely on 
the disclaimer clause were acting in the course of 
employment and performing the very services pro-
vided for in the contract. London Drugs v. Kuehne & 
Nagel Int’l, [1992] 3 S.C.R. 299 (S.C.C.).
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Failure to Mitigate Damages
Parties injured by a defendant’s negligence must take 
reasonable action to reduce their damages. Failure 
to do so will diminish the amount of recovery. Gen-
erally speaking, the onus of establishing a failure to 
mitigate is on the defendant. Rivtow Marine Ltd. v. 
Wash. Iron Works Ltd., [1974] S.C.R. 1189 (S.C.C.); 
Janiak v. Ippolito, [1985] 1 S.C.R. 146 (S.C.C.); Pug
sley v. Wong, [1999] A.J. No. 1415 (Alta. Q.B.), aff’d 
[2001] A.J. No. 1391 (Alta. C.A.), additional reasons 
at [2001] A.J. No. 1570; Hyette v. Blunt, [2000] B.C.J. 
No. 861 (B.C.S.C.); W. Processing & Cold Storage Ltd. 
v. Hamilton Constr. Co. (1964), 47 W.W.R. 150 (Man. 
Q.B.).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
When a defective product causes injury to prop-
erty, the plaintiff may recover damages even in the 
absence of any physical injury. Moreover, even where 
no accident has occurred, and the product has not 
yet caused either personal or property damage, the 
plaintiff may be able to recover damages for eco-
nomic loss caused by the inability to use the defec-
tive product. In the absence of an accident, plaintiffs 
may be able to recover the cost of putting property 
into a non dangerous state, where defects in the prop-
erty pose a substantial risk of personal or property 
damage if repairs are not made. Winnipeg Condo. 
Corp. No. 36 v. Bird Constr. Co., [1995] 1 S.C.R. 85 
(S.C.C.); PlasTex Can. Ltd. v. Dow Chem. of Can. 
Ltd., 2004 ABCA 309 (Alta. C.A.); Martel Bldg. Ltd. v. 
R., [2000] 2 S.C.R. 860 (S.C.C.).

Statutes of Limitation
Each province has its own limitations statute that 
governs how soon a lawsuit must be filed after a 
wrong occurs. For example, in Ontario, the Limita-
tions Act, 2002 provides that actions for negligence 
must be filed within two years of the date the cause 
of action arose (prior to January 1, 2004, this lim-
itation period was six years). This is the limitation 
period that applies to most products liability actions 
in Ontario. Limitations Act, 2002, S.O. 2002, c. 24, 
Schedule B. In other provinces, the period may be 
different. Except in special circumstances, an action 
cannot be commenced beyond the limitation period.

However, Canadian law recognizes the discover-
ability rule. Peixeiro v. Haberman, [1997] 3 S.C.R. 
549 (S.C.C.). Generally, the limitation period begins 
to run only when the material facts on which a claim 
is based are discovered, or would have been discov-
ered through the exercise of reasonable diligence. 
Neilson v. Kamloops (City), [1984] 2 S.C.R. 2 (S.C.C.). 
Courts have held that time in personal injury mat-
ters will rarely start running from the date of the 
accident or discovery of the injury, but rather a 
“threshold” of seriousness or permanence must first 
be met. Piexeiro v. Haberman (1995), 25 O.R.3d 1 
(Ont. C.A.), aff’d [1997] 3 S.C.R. 549 (S.C.C.); Fuller v. 
McCartney, [2003] O.J. No. 545 (Ont. Sup. Ct.).

The discoverability rule has been used to thwart 
the defendant’s ability to obtain summary judgment 
on the basis of an expired limitation period. The 
Ontario Court of Appeal has ruled that, where the 
plaintiff raises the discoverability issue, a genuine 
issue for trial exists. Aguonie v. Galion Solid Waste 
Material, Inc. (1998), 38 O.R.3d 161 (Ont. C.A.). In 
Ontario, the discoverability rule has been codified 
under the Limitations Act, 2002, which also creates 
a rebuttable presumption that a person with a claim 
will have sufficient knowledge to trigger discover-
ability on the day the act or omission took place. 
Limitations Act, 2002, supra, s. 5. Additionally, there 
is a fifteen year ultimate limitation period, regardless 
of whether the facts giving rise to the claim were 
discoverable by the plaintiff (unless the potential 
defendant willfully conceals the facts or misleads the 
plaintiff). Limitations Act, 2002, supra, s. 15.

Other statutes may establish limitation periods 
that take precedence over the general one prescribed 
by limitations statutes. See, e.g., Libel and Slander 
Act, R.S.O. 1990, c. L.12, s. 6 (three month limita-
tion period for an action for libel in a newspaper 
or broadcast).

Different limitations periods may apply to parties 
“under disability.” For example, the limitation period 
may not begin to run until a minor reaches the age 
of majority. Limitations Act, 2002, supra, s. 6.

Statutes of Repose
In Canada, there are no separate statutes of repose as 
distinct from statutes of limitation or statutes con-
taining limitation periods. The Canadian courts have 
explained, however, that the primary function of a 
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limitation period is as a “statute of repose”. (K.) v. M. 
(H.), [1992] 3 S.C.R. 6 (S.C.C.).

Useful Safe Life
It is unclear whether the implied warranty that a 
product will be reasonably fit and free from defect, 
imposed by some provincial sale of goods legislation, 
is limited in time. Cases suggest, however, that the 
warranty is limited to the date of sale and a rea-
sonable time thereafter. McCann v. Sears Can. Ltd., 
[1998] O.J. No. 2664 (Ont. Gen. Div.).

Damages and Joint Liability
Compensatory Damages
Recoverability

Compensatory damages are available for personal 
injuries, property damage, and pure economic loss. 
This may include non pecuniary damages for emo-
tional injury. Mayburry v. Ont. (Liquor Control Bd.), 
[2001] O.J. No. 1494 (Ont. S.C.J.), aff’d [2002] O.J. No. 
1177 (Ont. C.A.); Hagan v. Dalkon Shield Claimants 
Trust (1998), 231 A.R. 153 (Alta. Q.B.); Kean v. Sobey’s 
Inc. (1997), 155 Nfld. & P.E.I. R. 27 (Nfld. S.C.). 
Recent decisions have restricted the ability to recover 
for the negligent infliction of psychiatric damage to 
cases where the plaintiff establishes that the psychi-
atric damage suffered was a foreseeable consequence 
of the negligent conduct, and that the psychiatric 
damage was so serious that it resulted in a recogniz-
able psychiatric illness. A “foreseeable consequence” 
is one that “the event and its aftermath might engen-
der in the reasonable person.” Vanek v. Great Atl. & 
Pac. Co. of Can. (1999), 180 D.L.R. 4th 748, 48 O.R.3d 
228 (Ont. C.A.); Mustapha v. Culligan of Canada Ltd., 
2008 SCC 27, [2008] 2 SCR 114 (S.C.C.).

Dependent’s Claims

Family law legislation entitles dependents of per-
sons injured or killed through another’s fault or 
neglect to recover resulting pecuniary loss. Damages 
recoverable also include non pecuniary amounts to 
compensate for loss of guidance, care, and compan-
ionship. See, e.g., Family Law Act, R.S.O. 1990, c. F.3, 
s. 61; Keizer v. Hanna, [1978] 2 S.C.R. 342 (S.C.C.). 
A dependent’s claim is not an action in tort for neg-
ligence but rather derives from the victim’s entitle-
ment to maintain an action. Lord (Litig. Guardian 

of) v. Downer (1998), 80 A.C.W.S. 3d 753 (Ont. Gen. 
Div.), aff’d (1999) D.L.R. 4th 430 (Ont. C.A.).

Continuation of Actions

The executor or administrator of a deceased’s estate 
may maintain an action in tort. For example, in 
Ontario, the estate is entitled to the same remedies 
as the deceased would have been entitled, if he or 
she had survived. However, if the injuries cause the 
death, no damages for the death or the loss of expec-
tation of life are available. Conversely, the executor 
or administrator may be sued in tort for damages 
caused by the deceased. See, e.g., Trustee Act, R.S.O. 
1990, c. T.23, s. 38 (Ontario).

Pure/Consequential Economic Loss

Pure economic loss refers to a loss unaccompanied 
by physical injury or property damage. The Supreme 
Court of Canada has held that Canada has no rule 
automatically excluding recovery for pure economic 
loss. See D’Amato v. Badger, [1996] 2 S.C.R. 1071 
(S.C.C.); Winnipeg Condo. Corp. No. 36 v. Bird Constr. 
Co., [1995] 1 S.C.R. 85 (S.C.C.); Kamloops (City) v. 
Neilsen, (1984) 10 D.L.R. 4th 641 (S.C.C). Damages 
for economic loss caused by a defective product are 
available if the defendant was negligent and owed 
the plaintiff a duty of care. Moran v. Pyle Nat’l (Can.) 
Ltd., [1975] 1 S.C.R. 393 (S.C.C.); Winnipeg Condo. 
Corp. No. 36 v. Bird Constr. Co., [1995] 1 S.C.R. 85 
(S.C.C.); PlasTex Can. Ltd. v. Dow Chem. of Can. 
Ltd., 2004 ABCA 309 (Alta. C.A.).

Limitations

Although there are no statutory limits, in 1978 
the Supreme Court of Canada established a cap of 
$100,000 in 1978 dollars for non pecuniary personal 
injury damages. Andrews v. Grand & Toy Alta. Ltd., 
[1978] 2 S.C.R. 229, 260–65 (S.C.C.); Thornton v. 
Prince George Bd. of Educ., [1978] 2 S.C.R. 267, 284 
(S.C.C.); Teno v. Arnold, [1978] 2 S.C.R. 287, 332–35 
(S.C.C.).

Courts have since regularly increased the dollar 
amount to reflect the effect of inflation on the cap 
initially established in 1978. Adjusting for inflation, 
the cap (in 2012) stands at approximately $340,000. 
Clost v. Relkie, 2012 BCSC 1393, 221 A.C.W.S. 
(3d) 339.
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Punitive Damages
In personal injury actions brought under the theory 
of negligence, including products liability cases, 
exemplary or punitive damages cannot be recovered 
unless there is wanton and reckless disregard for the 
plaintiff’s rights. The circumstances must suggest 
an entire want of care, raising a presumption that 
the defendant was conscious of the probable conse-
quences of its carelessness, and was indifferent to the 
risk of damage or injury to others. Canadian Pac. 
Ry. v. Jackson, [1915] 52 S.C.R. 281 (S.C.C.); Buchan 
v. Ortho Pharms. (Can.) Ltd. (1986), 54 O.R.2d 92, 25 
D.L.R. 4th 658 (Ont. C.A.); Vlchek v. Koshel (1988), 
52 D.L.R. 4th 371 (B.C.S.C.). The conduct must be 
so extreme as to constitute an independent action-
able wrong and there must be a rational purpose 
(grounded in punishment (retribution), deterrence 
or denunciation) to be served by the punitive dam-
ages award. Whiten v. Pilot Ins. Co. (2002), S.C.C. 18. 
(S.C.C.).

These extraordinary damages are not predicated 
on a mere showing that the plaintiff was injured 
due to a defective product manufactured or distrib-
uted by the defendant. Strandquist v. Coneco Equip. 
(1996), 45 Alta. L.R.3d 272 (Alta. C.A.); Eggen Seed 
Farms Ltd. v. Alta. Wheat Pool (1997), 205 A.R. 77 
(Alta. Q.B.). But see, Lai v. Allseating Corp., [1998] 
O.J. No. 4914 (Ont. Gen. Div.—Guelph Small Claims 
Ct.) (punitive damages awarded because the manu-
facturer knew of similar claims and failed to recall 
the product or warn plaintiffs).

With some limited exceptions, punitive damages 
have not usually exceeded $100,000. In many cases, 
they are far lower. Punitive damages awards in Can-
ada have reached or exceeded the million dollar mark 
in only a relatively few extraordinary cases, none 
involving products liability. See, for instance, Whiten 
v. Pilot Ins. Co., supra; Hill v. Church of Scientology of 
Toronto, [1995] 2 S.C.R. 1130 (S.C.C.) (the Supreme 
Court of Canada upheld an award of $800,000 for 
libel, and restored a jury award of $1,000,000 against 
an insurer, respectively).

In some provinces, the relevant statutes pro-
hibit recovery of punitive damages in tort actions 
that the executor or administrator of a deceased’s 
estate maintains on the deceased’s behalf. Survival 
of Actions Act, R.S.A. 2000, c. S-27, ss. 2, 5(2)(a); 
Trustee Act, C.C.S.M. c. T160 s. 53(1) (no exemplary 
damages); Survival of Actions Act, R.S.N.L 1990, c. 

S-32, s. 4(b); Survival of Actions Act, R.S.N.S. 1989, 
c. 453, s. 4(a); Survival of Actions Act, R.S.P.E.I. 
1988, c. S-11, s. 5(a); Survival of Actions Act, R.S.Y. 
2002, c. 212, s. 5.

Contribution
Where two or more defendants have caused or 
contributed to damages through fault or neglect, 
they are jointly and severally liable to the plaintiff. 
However, as between themselves, in the absence of 
either an express or implied contract, each is gen-
erally liable to make contribution and indemnify 
the other to the extent of their respective fault. See, 
e.g., Ontario’s Negligence Act, R.S.O. 1990, c. N.1; 
Dunsmore v. Deshield (1977), 80 D.L.R. 3d 386 (Sask. 
Q.B.). Where one of the defendants is not liable to the 
plaintiff because of a special defense (for example, by 
virtue of a valid clause excluding liability), the other 
defendant is precluded from seeking contribution, 
and therefore must pay the whole amount. Liability 
to the plaintiff is a precondition to liability for con-
tribution. Giffels Assocs. Ltd. v. E. Constr. Co., [1978] 
2 S.C.R. 1346 (S.C.C.).

Indemnification
See “Contribution,” supra.

Joint and/or Several Liability
See “Contribution,” supra.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
The law dealing with strict liability is not as fully 
used, developed, or accepted in Canada as in the 
United States. In Canada, it stems from the well-
known English case of Rylands v. Fletcher (1868), 3 
H.L. 330. However, Rylands did not involve products; 
it involved land, as do most subsequent strict liabil-
ity cases. See, e.g., Pattison v. Prince Edward Region 
Conservation Auth. (1984), 23 D.L.R. 4th 201 (Ont. 
H.C.).

As a rule, Canada has not yet embraced the con-
cept of strict products liability. Instead, defendants 
may be held liable only if they were in some way 
negligent in manufacturing or supplying a defective 
product. In other words, products liability cases are 
subject to the defense of reasonable care. Walker 
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Estate v. York Finch Gen. Hosp., [1997] O.J. No. 4017 
(Ont. Gen. Div.), varied by the Ontario Court of 
Appeal, (1999) 43 O.R.3d 461 (Ont. C.A.), aff’d on 
appeal [1999] S.C.C.A. No. 228; Guimond Estate v. 
Fibreglass Can. Inc., [1999] N.B.J. No. 11 (N.B.Q.B.), 
aff’d [1999] N.B.J. No. 525 (N.B.C.A.). In practice, 
however, where the manufacturer is sued, once the 
plaintiff establishes a defect in the product and that 
the defect caused the plaintiff’s harm, an inference of 
negligence may follow where the facts permit. From 
a practical standpoint, the burden then shifts to the 
manufacturer to show that the defect was not caused 
by the manufacturer’s negligence.

Proof in Negligence Actions
Design or Manufacturing Defect

In Canada, the standard of proof in civil actions is a 
balance of the probabilities. The plaintiff must prove 
the following elements:

1) the product had a defect;
2) the plaintiff suffered a real injury or damage;
3) the defect caused the injury or damage;
4) the defendant foresaw or ought reasonably to 

have foreseen this use of the product;
5) the defendant foresaw or ought reasonably to 

have foreseen the injury or damage the plain-
tiff suffered; and

6) the defendant failed to meet the relevant stan-
dard of care.

As noted above, there must be proximate cause, 
that is, that which in a natural and continuous 
sequence, without intervening cause, produces an 
injury that otherwise would not have occurred. 
Shields v. Hobbs Mfg. Co., [1962] S.C.R. 716 (S.C.C.); 
Guimond Estate v. Fibreglass Can. Inc., [1999] 
N.B.J. No. 11 (N.B.Q.B.), aff’d [1999] N.B.J. No. 525 
(N.B.C.A.); Fitzpatrick Estate v. Medtronic Inc., 
[1998] O.J. No. 517 (Ont. Gen. Div.); L & M Standard 
Indus. Ltd. v. Cooper Indus. Inc., [1999] N.S.J. No. 185 
(N.S.S.C.).

The basic test for determining causation in Can-
ada remains the “but for” test. This test is equally 
applicable to multi cause injuries. The general rule 
is that a plaintiff cannot succeed unless she shows 
as a matter of fact that she would not have suffered 
the loss “but for” the negligent act or omission of the 
defendant. The plaintiff bears the burden of proof. 

Inherent in the phrase ‘but for’ is the requirement 
that the defendant’s negligence was necessary to 
bring about the injury—in other words that the 
injury would not have occurred without the defen-
dant’s negligence”. A trial judge is to take a robust 
and pragmatic approach to determining if a plain-
tiff has established that the defendant’s negligence 
caused her loss. Scientific proof of causation is 
not required.

In special circumstances, the court has recog-
nized a very limited exception to the “but for” test 
and relied on a “material contribution test” because 
it would offend basic notions of fairness and jus-
tice to deny liability on the basis of a “but for” test. 
Recourse to this test is rare, and it is justified only 
where it is required by fairness and conforms to the 
principles that ground recovery in tort. Exception-
ally, a plaintiff may succeed on this approach by 
establishing that the defendant’s conduct materially 
contributed to the risk of the plaintiff’s injury, where 
“(a) the plaintiff has established that her loss would 
not have occurred “but for” the negligence of two or 
more tortfeasors, each possibly in fact responsible for 
the loss; and (b) the plaintiff, through no fault of her 
own, is unable to show that any one of the possible 
tortfeasors in fact was the necessary or “but for” 
cause of her injury, because each can point to one 
another as the possible “but for” cause of the injury, 
defeating a finding of causation on a balance of 
probabilities against anyone.” Clements v. Clements, 
2012 SCC 32, [2012] 2 S.C.R. 181 at para. 46; Ediger v. 
Johnston, 2013 SCC 18; Hanke v. Resurfice, 2007 SCC 
7 (S.C.C.).

Although the doctrine of res ipsa loquitor did 
apply to negligence cases in Canada for over a cen-
tury, the maxim is now treated as expired in Cana-
dian law. The Supreme Court of Canada has ruled 
that the doctrine amounts to no more than a way of 
dealing with circumstantial evidence, and the plain-
tiff does not shift the burden of proof to the defen-
dant by invoking it. Rather, res ipsa loquitor simply 
means that the plaintiff’s offer of circumstantial evi-
dence may constitute reasonable evidence of negli-
gence, such that the finder of fact may, but need not, 
infer negligence. Fontaine v. B.C. (Official Adm’r), 
[1998] 1 S.C.R. 424 (S.C.C.); Tilley v. Man Roland 
Can. Inc. (1999), 71 Alta. L.R.3d 346 (Alta. Q.B.).

Manufacturers may be held liable for poorly 
designed products that cause injury. Strandquist v. 



Products Liability Defenses: A State-by-State Compendium   Canada   11

Coneco Equip., supra; Nicholson v. John Deere Ltd. 
(1986), 58 O.R.2d 53, 34 D.L.R. 4th 542, aff’d (1989), 
68 O.R.2d 191, 57 D.L.R. 4th 639 (Ont. C.A.). Man-
ufacturers must use reasonable care to ensure that 
products have neither obvious nor hidden defects, 
and must conduct reasonable tests when designing 
products. The greater the possible harm, the greater 
the degree of care to be exercised. Manufacturers 
must also act on post-sale information from the field.

Where a manufacturing defect is alleged, a 
presumption of breach may arise where a plaintiff 
demonstrates that the harmful product was both 
defective and under the manufacturer’s control 
during manufacturing. Grant v. Australian Knit
ting Mills, Ltd., [1936] A.C. 85 (H.L.); McMorran v. 
Dominion Stores Ltd. (1977), 14 O.R.2d 559, 74 D.L.R. 
3d 186 (Ont. H.C.J.).

Failure to Warn

Manufacturers and others are under a duty of care 
to warn consumers of dangers inherent in the use of 
the product of which they have knowledge or ought 
to have knowledge. Bow Valley Husky (Bermuda) 
Ltd. v. St. John Shipbuilding Ltd., [1997] 3 S.C.R. 1210 
(S.C.C.); Buchan v. Ortho Pharms. (Can.) Ltd. (1986), 
54 O.R.2d 92, 25 D.L.R. 4th 658 (Ont. C.A.). Warn-
ings must be specific and adequate for the average 
user. Rivtow Marine Ltd. v. Wash. Iron Works Ltd., 
[1974] S.C.R. 1189 (S.C.C.); Thomas (Comm. of) v. Bell 
Helmets Inc., [1999] O.J. No. 4293 (Ont. C.A.); Lai v. 
Allseating Corp., [1998] O.J. No. 4914 (Ont. Gen. Div.).

An adequate warning must take into account both 
who will use the product and who will come into 
contact with the product. The warning cannot be 
vague or difficult to understand. Lambert v. Lasto
plex Chems. Co., [1972] S.C.R. 569 (S.C.C.).

Specific statutes require warnings on labels or 
containers for specific products. See, e.g., Foods and 
Drugs Act, R.S.C. 1985, c. F-27; Hazardous Products 
Act, R.S.C. 1985, c.H-3. However, in certain circum-
stances, manufacturers may have to exceed statutory 
requirements to avoid liability.

Post-Sale Duties

The Supreme Court of Canada has held that the man-
ufacturer’s duty to warn of dangers or risks asso-
ciated with its product is continuous and requires 
warning of dangers not only known at the time of 
sale, but also discovered after sale and delivery. Hol

lis v. Dow Corning Corp., [1995] 4 S.C.R. 634 (S.C.C.); 
Rivtow Marine Ltd. v. Wash. Iron Works Ltd., [1974] 
S.C.R. 1189 (S.C.C.). Where developments in the 
state-of-the-art or information accumulated in the 
field suggest a danger, design flaw, or defect after a 
product is distributed, manufacturers and suppliers 
may have to warn former purchasers as soon as the 
risks are known, offer to modify the product, or 
even recall the product. See Rivtow Marine v. Wash. 
Iron Works Ltd., supra; Strandquist v. Coneco Equip. 
(1996), 45 Alta. L.R.3d 272, aff’d (1999), 250 A.R. 
39 (Alta. C.A.); Winder’s Storage & Distribution Ltd. 
v. Setrakov Constr. Ltd. (1981), 128 D.L.R. 3d 301 
(Sask. C.A.); Eggen Seed Farms Ltd. v. Alta. Wheat 
Pool (1997), 205 A.R. 77 (Alta. Q.B.); Lai v. Allseating 
Corp., [1998] O.J. No. 4914 (Ont. Gen. Div.). The duty 
applies to both known defects and risks, and those 
that ought to have been known. Buchan v. Ortho 
Pharms. (Can.) Ltd. (1986), 54 O.R.2d 92, 25 D.L.R. 
4th 658 (Ont. C.A.). By statute, those that manufac-
ture, distribute, and import motor vehicles must 
give notice of safety defects to owners. Motor Vehicle 
Safety Act, S.C. 1993 c. 16, s. 10(1).

Pharmaceutical manufacturers, in particular, 
must keep abreast of scientific developments regard-
ing risk and make reasonable efforts to commu-
nicate them to prescribing physicians, even if the 
developments are not considered conclusive. Hollis v. 
Dow Corning Corp., supra; Buchan v. Ortho Pharms. 
(Can.) Ltd., supra. In certain circumstances, the 
manufacturer must devise a program that demon-
strates it did everything commensurate with the risk 
to ensure that consumers were made aware of a dan-
ger associated with the product, discovered after the 
product’s sale. Nicholson v. John Deere Ltd. (1986), 58 
O.R.2d 53, 34 D.L.R. 4th 542, aff’d (1989), 68 O.R.2d 
191, 57 D.L.R. 4th 639 (Ont. C.A.); McCain Foods Ltd. 
v. Grand Falls Indus. Ltd. (1991), 80 D.L.R. 4th 252 
(N.B.C.A.).

The issue of whether and when manufacturers 
should notify former purchasers of later discovered 
improvements in safety is less clear. A difficult issue 
arises where the product cannot be regarded as 
defective per se, but recent innovations (for example, 
a new device installed on an older product) could 
make the product safer.
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Vendor or Distributor

Courts have found that a vendor or distributor is 
under a duty of care to check the product before 
marketing it. Kean v. Sobey’s Inc. (1997), 155 Nfld. & 
P.E.I. R. 27 (Nfld. S.C.); Pack v. County of Warner #5 
(1964), 44 D.L.R. 2d 215 (Alta. C.A.).

Often, however, retailers are not found liable 
because either a product is packaged and therefore 
difficult to inspect, or the retailer is not an expert 
regarding the product (unless the defect is obvious). 
The exceptions to this include restauranters, phar-
macists, and retailers who assemble products from 
parts distributed by the manufacturer.

Generally, where the retailer does not reasonably 
know that the product is likely to be dangerous, no 
liability exists if the retailer could not have discov-
ered the danger without destroying the product or 
its packaging. Rae v. T. Eaton Co. (Maritimes) Ltd. 
(1961), 28 D.L.R. 2d 522 (N.S.S.C.).

Evidence
Qualification of Expert Witness
One year after the United States Supreme Court 
decided Daubert v. Merrell Dow Pharmaceuticals, 
Inc., 509 U.S. 579 (1993), the Supreme Court of 
Canada decided R. v. Mohan, [1994] 2 S.C.R. 9, 114 
D.L.R. 4th 419 (S.C.C.), and articulated the criteria 
for the admission of expert evidence. Under Mohan, 
the evidence must be relevant to some issue in the 
case, necessary to assist the trier of fact, not other-
wise prohibited by an exclusionary rule, and offered 
through a properly qualified expert. Relevance is 
the threshold requirement, to be determined by the 
judge as a question of law. In any case, expert evi-
dence that meets the four criteria may nevertheless 
be excluded if its prejudicial effect outweighs its pro-
bative value.

Novel scientific theories or techniques require 
special scrutiny, but still are primarily subject to 
basic threshold tests of reliability and necessity. 
Mohan, supra; R. v. J.E.T., [1994] O.J. No. 3067 (Ont. 
Gen. Div.). Canadian cases have cited Daubert in the 
context of determining whether specific novel sci-
entific evidence passes the required special scrutiny 
and meets the reliability test. See R. v. J.E.T., supra; 
R. v. Hughes, [1998] B.C.J. No. 1699 (B.C.S.C.); Wolfin 
v. Shaw, [1998] B.C.J. No. 5 (B.C.S.C.).

Expert witnesses in Canada must have sufficient 
background in their area of expertise to be able to 
help the court appreciably. The expertise may derive 
from practical observation or experience, or from 
formal training and scientific study. Sopinka, Leder-
man, & Bryant, The Law of Evidence in Canada 3d 
ed. 2009, at §12.124–126, p. 819–820; Mohan, supra. 
The only requirement for the admission of expert 
opinion is that the expert witness possesses special 
knowledge and experience going beyond that of the 
trier of fact. Deficiencies in the expertise generally go 
to weight, not admissibility. R. v. Marquard, [1993] 
4 S.C.R. 223 (S.C.C.), rev’g (September 4, 1991), Doc. 
CA 47/90, [1991] O.J. No. 2609 (Ont. C.A.), varying 
(January 10, 1990) (Ont. Dist. Ct.). Expert witnesses 
are expected to be objective and independent in pro-
viding their evidence to the court, or their evidence 
may be properly excluded or given no weight. Alfano 
Family Trust (Trustee of) v. Piersanti, 2012 ONCA 
297, 291 O.A.C. 62.

Spoliation of Evidence
The law concerning the destruction of evidence is 
not well developed in Canada. However, a few princi-
ples have emerged, some dating back to 1895.

Where the elements of spoliation exist, the willful 
destruction of evidence raises a presumption that 
the evidence destroyed would have been unfavorable 
to the party who destroyed it. McDougall v. Black & 
Decker Canada Inc., [2009] 1 W.W.R. 257 (Alta.C.A.), 
at para. 29; Gutbir v. Univ. Health Network, [2010] 
O.J. No. 5386 (S.C.J.), at para. 13. However, this 
negative presumption can be rebutted by indepen-
dent evidence of the destroyed evidence’s actual 
contents. St. Louis v. the Queen (1895), 25 S.C.R. 649 
(S.C.C.); Endean v. Canadian Red Cross Soc’y (1998), 
157 D.L.R. 4th 465 (B.C.C.A.), appeal to Supreme 
Court of Canada abandoned [1998] S.C.C.A. No. 260 
(S.C.C.). Further, an adverse inference does not arise 
merely because evidence has been destroyed. See, for 
example: St Louis v. R. (1896), 25 S.C.R. 649, at p.677; 
McDougall v. Black & Decker Canada Inc., [2009] 1 
W.W.R. 257 (Alta.C.A.), at para. 18; Topp v. Costco 
Wholesale Canada Ltd., 2012 ONSC 3354 (S.C.J.), at 
para. 12.

Thus far, Canadian law has not recognized spolia-
tion as an independent tort that gives rise to a sepa-
rate cause of action for damages against parties who 
have destroyed evidence. Endean v. Canadian Red 
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Cross Soc’y, supra. Rather, courts view available rem-
edies as sufficient to compensate for spoliation. These 
remedies include procedural sanctions like striking a 
party’s pleading or shifting the burden of proof, civil 
contempt for violating an order to preserve evidence, 
and awarding or denying costs. (Note that in Can-
ada, the losing party usually must cover a portion of 
the winning party’s costs). Endean v. Canadian Red 
Cross Soc’y, supra. However, some courts have shown 
a reluctance to strike out claims based on the tort of 
spoliation at the pleading stage, despite the opposing 
parties’ argument that Canadian law recognizes no 
such tort. See, e.g., Spasic Estate v. Imperial Tobacco 
Ltd. (2000), 49 O.R.3d 699 (Ont. C.A.), leave to 
appeal dismissed, [2000] S.C.C.A. No. 547 (S.C.C.); 
Robb v. St. Joseph’s Health Care Centre, [2001] O.J. no. 
606 (Ont. C.A.); Robb Estate v. Canadian Red Cross 
Soc’y (2001), 9 C.C.L.T. 3d 131 (Ont. C.A.); Coriale 
(Litig. Guardian of) v. Sisters of St. Joseph of Sault Ste. 
Marie (1998), 41 O.R.3d 347 (Ont. Gen. Div.). Some 
courts have stated that the tort of spoliation is evolv-
ing in Canada. Ontario’s Court of Appeal has held 
that spoliation may support an action but only where 
the plaintiff can establish that willful destruction or 
suppression of evidence resulting in inability of the 
plaintiff to establish or prove other torts raised in 
the claim. Spasic v. Imperial Tobacco (2000), 49 O.R. 
(3d) 699; Robb Estate v. Canadian Red Cross Society 
(2001), 152 O.A.C. 60. Thus, the claim may be per-
mitted to proceed to trial.

Courts also have jurisdiction to exclude expert 
evidence based on evidence destroyed by the party 
calling the expert. Dawes v. Jajcaj, [1996] 3 W.W.R. 
525 (B.C.C.A.), dism’d [1999] S.C.C.A. No. 347; 
Endean v. Canadian Red Cross Soc’y, supra. However, 
although it has been sought in a number of cases, 
the remedy has rarely been granted. See, e.g., Dyk 
v. Protec Auto. Repairs (1997), 151 D.L.R. 4th 374 
(B.C.S.C.); Dawes v. Jajcaj, supra.

In theory, Canadian courts have authority to dis-
miss a case or grant judgment to a party, where the 
other has destroyed evidence. Douglas v. Inglis Ltd., 
[2000] O.J. No. 1001 (Ont. S. Ct. J.). Nevertheless, 
to date, no Canadian court has imposed this ulti-
mate sanction.

Matters of Pleading and Procedure
The following provides some general statements 
relating to various matters of pleading and proce-

dure, with specific examples from various Canadian 
provinces. It is important to recognize, however, that 
matters of pleading and procedure vary between the 
Canadian provinces.

Acceptable Methods of Service of Process
Originating process must be served personally or by 
certain alternatives to personal service.

Generally speaking, personal service may be made 
on an individual by leaving a copy with the individ-
ual. See, e.g., Rules of Civil Procedure, R.R.O. 1990, 
Reg 194, Rule 16.02(1) (a) (Ontario); Alberta Rules 
of Court, Alta Reg 124/2010, Rule 11.5(2) (Alberta); 
Supreme Court Civil Rules, B.C. Reg. 168/2009, Rule 
4-3(2)(a) (British Columbia); Court of Queen’s Bench 
Rules, Man. Reg. 553/88, Rule 16.02 (1) (a) (Mani-
toba); Queen’s Bench Rules, Sask Q.B. Rules, Rule 
12-2(3) (Saskatchewan). A corporation may be served 
by leaving a copy of the document with an officer, 
director, or agent of the corporation, or with a per-
son at any place of business of the corporation who 
appears to be in control or management of the place 
of business. See, e.g., Rules of Civil Procedure, R.R.O. 
1990, Reg 194, 16.02(1)(c) (Ontario); Supreme Court 
Civil Rules, B.C. Reg. 168/2009, Rule 4-3(2)(b) (Brit-
ish Columbia); Court of Queen’s Bench Rules, Man. 
Reg. 553/88, Rule 16.02(1)(b) and (c) (Manitoba).

Alternatives to personal service include accep-
tance of service by a solicitor, service by mail with 
acknowledgement of receipt, service by leaving the 
document at the person’s place of residence, and 
service by mail on a corporation when it cannot be 
found at its registered address. See, e.g., Rules of Civil 
Procedure, R.R.O. 1990, Reg 194, Rule 16.03(1)–(6) 
(Ontario); Court of Queen’s Bench Rules, Man. Reg. 
553/88, Rule 16.03 (1)–(6) (Manitoba).

Where it is impractical to effect prompt service, 
the court may make an order for substituted service 
or dispense with service in the “interest of justice.” 
See, e.g., Rules of Civil Procedure, R.R.O. 1990, Reg 
194, Rule 16.04 (Ontario); Alberta Rules of Court, 
Alta Reg 124/2010, Rule 11.29; Queen’s Bench Rules, 
Sask Q.B. Rules, Rule 12-10 (Saskatchewan); Supreme 
Court Civil Rules, B.C. Reg. 168/2009, Rule 4-4 (Brit-
ish Columbia); Court of Queen’s Bench Rules, Man. 
Reg. 553/88, Rule 16.04 (1) (Manitoba).

The rules for service outside the jurisdiction, 
including whether leave is required, vary from 
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province to province. In Ontario and Manitoba, 
plaintiffs may serve defendants located outside the 
jurisdiction without first seeking leave of court in 
several circumstances. These include: (a) when the 
case involves a contract made in the province where 
the action was filed; (b) when contract provides that 
the law of the plaintiff’s chosen province governs the 
matter; (c) when the tort was committed within the 
plaintiff’s province; and (d) when the damage was 
sustained within the plaintiff’s province, regardless 
of where the tort was committed. See, e.g., Rules of 
Civil Procedure, R.R.O. 1990, Reg 194, Rule 17.02 
(f), (g), and (h) (Ontario); Court of Queen’s Bench 
Rules, Man. Reg. 553/88, Rule 17.02(f), (g), and (h) 
(Manitoba).

A foreign defendant may have to be served pur-
suant to the Hague Convention requirements if the 
country in which service must be effected is a signa-
tory to the Convention. The necessity for compliance 
with the Hague Convention may differ from prov-
ince to province.

Answer Time
A defendant served with a Statement of Claim must 
deliver a Statement of Defense within a certain num-
ber of days, the amount of which depends on pro-
vincial rules. For example, Ontario’s Rules of Civil 
Procedure, R.R.O. 1990, Rule 18.01 specifies that the 
Statement of Defense must be delivered within 20 
days if served in Ontario, within 40 days if served 
elsewhere in Canada or the United States, and within 
60 days if served anywhere else.

In some provinces, a defendant who is served 
with a Statement of Claim and intends to defend 
the action may instead deliver a Notice of Intent to 
Defend within the time prescribed for delivery of a 
Statement of Defense, thereby gaining 10 extra days 
to file the full Statement of Defense. See Rules of 
Civil Procedure, R.R.O. 1990, Rule 18.02 (Ontario); 
Queen’s Bench Rules, Sask Q.B. Rules, Rules 3-15(5) 
and (6) (Saskatchewan).

Particularity with Which Affirmative 
Defenses Must Be Raised
Parties must plead specifically any matter on which 
they intend to rely to defeat the claim of the oppos-
ing party, which would otherwise take the opposing 
party by surprise, or which would raise issues not 

raised in the opposing party’s pleading. See Rules 
of Civil Procedure, R.R.O. 1990, Rule 25.07 (4) 
(Ontario); Alberta Rules of Court, Alta Reg 124/2010, 
Rule 13.6 (2)(b); Supreme Court Civil Rules, B.C. 
Reg. 168/2009, Rule 3-7(12) (British Columbia); 
Queen’s Bench Rules, Sask Q.B. Rules, Rule 13-8(3) 
(Saskatchewan).

Class Proceedings
Legislation in Ontario, British Columbia, Quebec, 
Saskatchewan, Newfoundland and Labrador, Man-
itoba, Alberta, New Brunswick, Nova Scotia and 
the Federal Court Rules provide for the institution 
of class proceedings. See Class Proceedings Act, 
1992, S.O. 1992, c. 6 (Ontario); Class Proceedings 
Act, R.S.B.C. 1996, c. 50 (British Columbia); An Act 
Respecting the Class Action, R.S.Q., c. R-2.1 (Que-
bec); The Class Actions Act, S.S. 2001, c. C-12.01 
(Saskatchewan); Class Actions Act, S.N.L. 2000, 
c. C-18.1 (Newfoundland); Class Proceedings Act, 
C.C.S.M. c. C130 (Manitoba); Class Proceedings Act, 
S.A. 2003, c. C-16.5 (Alberta); Class Proceedings Act, 
RSNB 2011, c 125 (New Brunswick); Class Proceed-
ings Act, S.N.S. 2007, c. 28 (Nova Scotia); Federal 
Court Rules, 1998, SOR-98/106 (also see each juris-
diction’s rules of civil procedure).

A party must obtain “certification,” or court 
approval, before commencing a class proceeding. 
While specific criteria for certification vary, the 
following five criteria generally must be met: (1) the 
pleadings must disclose a cause of action; (2) there 
must be an identifiable class; (3) the proposed rep-
resentative must be appropriate; (4) the proposed 
members’ claims must raise common issues; and 
(5) the class proceeding must be the preferable pro-
cedure. Defendants may seek to decertify a class 
when conditions for certification are no longer met.

Both Ontario and Quebec have established funds 
to aid in the financing of class proceedings. Law 
Society Act, R.S. O. 1990, c. L.8, s. 59.1; An Act 
Respecting the Class Action, supra (the “Fonds”).

In addition to specific class action legislation in 
some provinces, each Canadian jurisdiction provides 
for representative proceedings in its rules of civil 
procedure. However, in general, these rules have 
been strictly interpreted and their use curtailed.
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Sources
Lawyers defending against products liability claims 
in Canada may wish to consult the following publi-
cations for further information:

• Canadian Products Safety Guide, a loose-leaf 
service of CCH (Canada).

• Defending Your Product in Canada 2nd ed 
(2005), a handbook published by McMillan 
Binch Mendelsohn.

• D. Edgell, Products Liability Law in Canada 
(2000), a book published by Butterworths.

• L.G. Theall et al, Product Liability: Canadian 
Law and Practice (2001+), a loose-leaf service 
published by Canada Law Book.

• S.M. Waddams, Products Liability 5th ed. 
2011, a book published by Carswell.
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