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The task of narrowing judicial opinions concerning the 
admissibility of expert opinion has been made more 
complicated by discovery of and application by courts 
of the language added to Fed. R. Evid. 702 effective De-
cember 1, 2000: “if (1) the testimony is based upon suf-
ficient facts or data, (2) the testimony is the product of 
reliable principles and methods, and (3) the witness has 
applied the principles and methods reliably to the case.” 
The Daubert criteria for reliability do not determine the 
admissibility of every opinion. Footnote 11 of the opin-
ion excludes the suggested criteria from those cases 
in which the knowledge used by the expert in arriv-
ing at an opinion consists of well recognized scientific 
or other recognized principles such as thermodynam-
ics. The first task of classification is one of determining 
whether the opinion is governed by footnote 11 or the 
suggested Daubert criteria of reliability: (1) whether the 
method applied has been tested; (2) subjected to peer 
review and publication; (3) the known potential rate of 
error when applied; and (4) whether the method applied 
has been accepted in the scientific community. The 
most frequent type case for application of the Daubert 
standards are an inductive logical process used to prove 
general causation. But the application of the criteria is 
not so limited. They also apply to a deductive applica-
tion of a method or principle that does not qualify for 
the footnote 11 description of well-known and unques-
tioned principles.

The expert is qualified to give his opinion by the 
knowledge he possesses, but which the ordinary lay 
juror does not possess. With the qualification for 
admissibility added to Rule 702, “(2) the testimony 
is the product of reliable principles and methods,” he 
must identify and reveal that body of knowledge he 
uses and applies to arrive at an opinion. If this addi-
tion to Rule 702 is observed, the expert can no longer 
say in effect “I am very smart. I have many degrees. I 
used to teach in a university before I became a consul-
tant. My opinion is X. Trust me.” This point was driven 
home by the opinion of the Seventh Circuit in Zenith 
Elecs. Corp. v. WH-TV Broad. Corp., 395 F.3d 416 (7th 
Cir. 2005), in which an economist proffered an opinion 
of the economic loss suffered by the buyer of set-top 
converter boxes that did not function properly in con-
verting analog TV reception to digital. The expert was 
repeatedly asked what principles he used in arriving 
at his opinion. His stock answer was “my expertise” or 
some comparable variant. The court detailed the body 
of knowledge available to him as “principles and meth-

ods” using the Reference Manual on Scientific Evidence 
made available to all federal judges and specifically the 
chapters on Multiple Regression and Estimation of Eco-
nomic Losses in Damage Awards. The court held that 
the expert who identifies only “my expertise” as the 
analytical method or principle he applied is not enti-
tled to give an expert opinion. Id. at 419.

The task of narrowing the knowledge required for 
an admissible opinion now requires a separation of 
“methods and principles applied” from “acceptance 
in the scientific community.” The difference is a sub-
tle one and most courts do not separate them. The 
quality of judicial opinions is usually a function of the 
quality of the briefs that precede them. Some counts 
will intertwine both subjects and then back off and 
rule on a “general smell test” and rule the opinion in 
or out. Where they appear to be intertwined, both are 
included. Where they are separate and identifiable, the 
summaries are limited to the assigned subject matter. 
If a court concludes that a principle or method used 
is sufficiently identified and does not specifically hold 
it complies with the footnote 11 description, accep-
tance in the relevant community of expertise must be 
implied and will be included.

First Circuit

Granfield v. CSX Transp., Inc.
597 F.3d 474 (1st Cir. 2010)

Factual Summary
A locomotive engineer sued his employer, a railroad car-
rier, claiming he developed lateral epicondylitis, or “ten-
nis elbow,” as a result of having to manipulate defective 
controls in the cabin of his locomotive. After a ten-day 
trial and the district court’s denial of several disposi-
tive motions by Defendant, the jury returned a verdict 
in favor of Plaintiff. CSXT appealed the judgment. Plain-
tiff claimed that the locomotive controls, specifically, the 
alerter buttons and throttles, were defective and caused 
his injuries. Defendant first challenged Plaintiff’s medi-
cal expert’s testimony in its summary judgment motion, 
arguing that the expert’s opinions were inadmissi-
ble under Rule 702 and Daubert. The district court de-
nied Defendant’s motion. Prior to trial, Defendants filed 
a motion in limine to exclude Plaintiff’s medical expert 
from testifying, rearguing its position that the expert’s 
opinions were not based on sufficient facts or data or on 
reliable scientific methodology. The district court de-

Acceptance in the Scientific Community
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nied Defendant’s motion in limine. The court reviewed 
the district court’s ruling for abuse of discretion, giv-
ing broad deference to the district court’s determination 
as to the reliability and relevance of expert testimony. 
Defendant argued that the expert did not rely on peer- 
reviewed studies in his causation diagnosis. The court, 
however, determined that “the mere fact of publication, 
or lack thereof, in a peer- reviewed journal is not a de-
terminative factor in assessing the scientific validity of a 
technique or methodology on which an opinion is pre-
mised.” 597 F.3d at 486. The court held that the district 
court did not abuse its discretion in admitting the ex-
pert’s testimony.

Key Language
•	 The	court	noted	that	the	expert	is	an	orthopedic	sur-

geon who specializes in repetitive stress injuries, 
regularly diagnoses repetitive stress injuries, and 
treats 100 to 150 patients per year for lateral epicon-
dylitis. Id. at 486.

•	 In	response	to	Defendant’s	issue	with	the	expert’s	
method of analysis, differential diagnosis, the court 
noted that it “previously agreed that a differential 
diagnosis is a proper scientific technique for medical 
doctor expert testimony.” Id. (citing Feliciano- Hill v. 
Principi, 439 F.3d 18, 25 (1st Cir. 2006)).

•	 The	court	rejected	Defendant’s	remaining	objections	
because they were actually objections to the weight 
of the evidence, cloaked as objections to the expert’s 
qualifications under Rule 702. “Disputes as to the 
strength of [the expert’s] credentials, faults in his use 
of differential etiology as a methodology, or lack of 
textual authority for his opinion, go to the weight, 
not the admissibility, of his testimony.” Id. at 487 
(quoting McCullock v. H.B. Fuller Co., 61 F.3d 1038, 
1044 (2d Cir. 1995)).

United States v. Mahone
453 F.3d 68 (1st Cir. 2006)

Factual Summary
Defendant appealed his criminal conviction for 
attempted armed robbery and his restitution sentence 
for interstate transportation of a stolen motor vehicle, 
arguing that the district court erred in admitting foot-
wear impression expert testimony that was key to the 
jury’s attempted robbery verdict. Prior to Defendant’s 
trial, the district court conducted a hearing on Defen-
dant’s motion in limine to exclude the state police 
crime laboratory’s forensic scientist’s testimony that 
footwear impressions taken inside the credit union 
where the attempted robbery occurred matched the 

shoe found with Defendant’s DNA. The district court 
found that the expert was an acceptable expert in foot-
wear impression collection and analysis, found her 
methodology for analyzing footwear impression evi-
dence reliable, and concluded that her proffered testi-
mony was admissible under Rule 702 and Daubert.

Key Language
•	 Court	determined	that	the	district	court	“explicitly	

considered the four guiding factors laid out as guid-
ance by the Supreme Court in Daubert.” 453 F.3d at 
71.

•	 Court	found	that	the	“ACE-V”	method	(Analysis,	
Comparison, Evaluation, and Verification) for assess-
ing footwear impressions “is clearly highly accepted 
in the forensics field; the same method is used for 
latent impression analysis of fingerprints.” Id. at 72.

•	 “Even	if	there	were	cause	for	concern	with	the	ACE-V	
method, Daubert emphasized that ‘[v]ig orous cross- 
examination, presentation of contrary evidence, 
and careful instruction on the burden of proof are 
the traditional and appropriate means of attack-
ing shaky but admissible evidence.’ Under this anal-
ysis, [defendant’s] argument regarding the lack of 
a set number of clues required for an ACE-V match 
must fail. We have rejected a similar argument that a 
handwriting analysis method impermissibly lacked a 
standard for the number of similarities required for 
a match. Here, such an argument ‘misunderstands 
Daubert to demand unassailable expert testimony.’” 
Id. (citations omitted).

Prado Alvarez v. RJ Reynolds Tobacco Co.
405 F.3d 36 (1st Cir. 2005)

Factual Summary
Relatives of a smoker brought a diversity action against 
a cigarette manufacturer claiming that smoking was 
a substantial factor in his illness and death. The Dis-
trict Court of Puerto Rico granted summary judgment 
for the manufacturer at 313 F. Supp. 2d 61 and the rel-
atives appealed. Summary judgment was affirmed on 
appeal. The surviving family members brought the 
action against RJ Reynolds, claiming that smoking 
was a substantial factor in his illness and death. The 
deceased had only a sixth grade education, could read 
little Spanish and no English, and did not watch much 
television. Family members said he viewed the eve-
ning news and during various points of his adult life, 
his wife and four children urged him to stop smok-
ing because of risks posed by cigarettes. His wife testi-
fied in May 2002 that he stopped smoking because the 
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cigarettes cost too much and he could no longer afford 
them. He deteriorated rapidly thereafter and died in 
October 2002 at age 68. Under Puerto Rican law, the 
heirs could not recover on a failure to warn or design 
defect unless Plaintiffs could show that the ordinary 
consumer was unaware of the dangers of smoking. 
Puerto Rico law also adopted §402(a) of Restatement 
(Second) of Torts, which states that a product is defec-
tive only if it is “dangerous to an extent beyond that 
which would be contemplated by the ordinary con-
sumer who purchases it with the ordinary knowledge 
common to the community as to its characteristics.” 
Whether Defendant’s cigarettes were “dangerous to an 
extent beyond that which would be contemplated by 
the ordinary consumer who purchases it” was the sub-
ject of expert testimony. This single subject was held to 
address both defect and causation.

Key Language
•	 Plaintiff’s	expert	produced	a	seven	page	report	

reflecting 130 hours of work reviewing the bulletin 
and magazine of the Puerto Rico Medical Associa-
tion from 1930 through 1970; reports of the public 
health and Commissioner of Education and a series 
of movies developed by the Department of Education 
to develop various social programs regarding smok-
ing in Puerto Rico; and newspaper articles from the 
1930s through 1985 and found “some coverage of the 
health problems caused by cigarette use.” She located 
approximately 15 articles in 1964 on different sub-
jects relating to tobacco—some of which included 
health problems that may be caused by smoking cig-
arettes. Plaintiff’s expert concluded: “the research on 
the effects of tobacco use and cigarette smoking was 
only beginning in the 1950’s and 60’s;” but she then 
observed that pervasive cigarette advertising “ren-
dered futile any educational attempt to minimize the 
use of cigarette products.” 405 F.3d at 41.

•	 The	defense	expert,	a	history	professor	since	1983,	
had authored seven books, monographs, more than 
20 articles and essays, had given more than 30 lec-
tures on Latin American historical topics at colleges 
and universities, and received the Lydia Cabrera 
Award of Conference on Latin American History 
in 2000. He described his teaching experience on 
Latin American historical subjects including the role 
of tobacco in Caribbean and Latin American cul-
ture, economy, and society. He produced a 31-page 
affidavit that disclosed a wide variety of materi-
als examined, weekly magazines, island wide daily 
newspapers, Puerto Rican National Health publica-
tions, Puerto Rican laws relating to tobacco smoking 

cigarettes and health instruction, educational mate-
rials including education courses and school texts, 
religious and church publications, polling and sur-
vey data and conclusions annotated with 112 foot-
notes identifying specific sources. His opinion “to a 
reasonable degree of historical certainty” was that 
throughout the decedent’s lifetime, the general pub-
lic received “an ‘abundance of information’ on the 
health risks of smoking and the difficulty some 
smokers encounter in attempting to quit.” He further 
opined about the existence of “widespread perva-
sive common knowledge throughout the Twentieth 
Century that cigarette smoking can cause serious 
life shortening diseases such as lung cancer, emphy-
sema, hypertension and heart disease” and that ciga-
rette smoking “can be habit forming, addictive, and/
or very difficult for some to quit.” Id. at 42–43.

•	 The	court,	in	ruling	on	summary	judgment,	rejected	
Plaintiff’s expert’s affidavit, but accepted the affidavit 
of the defense expert. The Daubert opinion was cited 
and the court stated: “In light of these contrasting ex-
pert reports, we agree with the district court that no 
reasonable jury, confined to the record, could con-
clude that the general public in Puerto Rico lacked 
knowledge about the risks of smoking, including 
lung cancer, by the time decedent first started smok-
ing in 1960. A reasonable juror could not reject Mar-
tinez’ detailed and comprehensive report ion (sic) 
favor of Ferrer’s clonclusory (sic) and incomplete as-
sessment. As was the case with his testimony in Cruz- 
Vargas, ‘Martinez’ research followed an accepted 
method of historical analysis and drew on a breadth 
of sources… contemporaneous with the time period 
at issue in this case.” Id. at 43 (citations omitted).

Babcock v. Gen. Motors Corp.
299 F.3d 60 (1st Cir. 2002)

Factual Summary
The executrix of the estate of a motorist who died from 
injuries sustained in a single automobile accident sued 
the automobile manufacturer on the basis of negli-
gence and strict liability. The district court entered 
judgment on the jury verdict against the manufacturer, 
and the manufacturer appealed on the ground that 
Plaintiff’s expert should not have been allowed to tes-
tify. The claimed cause of fatal injuries was the lack of 
inertial force restraint caused by “false latching” of the 
seat belt. Defendant contended this opinion was based 
upon a faulty methodology. The methodology included 
the determination of the rate of speed by analyzing 
photographs of the crash scene, but this was really 
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not reviewed by the court. The court did indicate that 
Plaintiff determined the crash speed by a methodology 
generally accepted in the accident reconstruction field 
and approved by the National Highway Traffic Safety 
Administration. The main problem was the opinion 
about the “false latching” of the victim’s seat belt, the 
victim was justified in thinking was latched.

Key Language
•	 The	expert,	with	schematic	drawings	of	the	latching	

mechanism described how a latching that appeared 
to be latching but was not in fact fully latched could 
occur through wear and tear. The trial court, with-
out considering any of the other Daubert factors 
concluded this was good enough. The ruling on 
admissibility occurred during a Rule 104(a) hearing. 
The ruling was affirmed on appeal.

Ruiz-Troche v. Pepsi Cola of P.R. Bottling Co.
161 F.3d 77 (1st Cir. 1998)

Factual Summary
Minor child who suffered permanent brain damage 
in an automobile accident sued various defendants, 
including the tractor- trailer driver, his employer, and 
the consignor. At trial, Defendants sought to admit the 
toxicology section of the automobile driver’s (plaintiff’s 
father) autopsy report and expert testimony regard-
ing the significance of these findings. The expert was 
prepared to testify, based on the autopsy report, that 
the automobile driver had snorted 200 milligrams of 
cocaine within an hour prior to the accident. He would 
have also testified that cocaine impairs senses and 
capabilities affecting driving, diminishes perception, 
and increases the willingness to take risks. The district 
court excluded the expert’s testimony and the toxicol-
ogy results. The First Circuit reversed.

Key Language
•	 The	expert’s	opinion	regarding	the	amount	of	

cocaine the automobile driver ingested was sup-
ported by a standard textbook and an article pub-
lished in a prestigious peer- reviewed medical 
journal, which demonstrates a measure of accep-
tance of the methodology within the scientific com-
munity. 161 F.3d at 84.

•	 “While	the	literature	does	not	irrefutably	prove	the	
accuracy of Dr. O’Donnell’s dosage conclusions, it 
furnishes a sufficient underpinning for those conclu-
sions to forfend preclusion of his testimony as unre-
liable.” Id. at 85.

Riani v. Louisville Ladder, Inc.
2010 WL 2802040 (D. Mass. July 14, 2010)

Factual Summary
Plaintiff brought a product liability claim against Lou-
isville Ladder, Inc., alleging that he injured his shoul-
der after falling from a defective six-foot stepladder 
manufactured by Defendant. Plaintiff’s injury occurred 
when he was working on the job as an electrician. He 
tore his rotator cuff and had four surgeries after the 
accident. Plaintiffs proffered two experts to testify 
about damages and the alleged design defect. Defen-
dants filed two motions in limine seeking to exclude 
Plaintiffs’ experts. The court denied the motions.

Key Language
•	 The	court	held	that	the	expert’s	methodology	was	

sufficiently reliable to justify its admittance at trial, 
noting that similar methods to the expert’s dynamic 
testing had been used by researchers who have pub-
lished in peer review journals. These researchers 
recognized the same fact that the expert discussed—
that the American National Standards Institute tests 
do not test actual use of the ladder. The court dis-
cussed that because each individual’s weight- shifting 
is unique and difficult to re- create, the tests are not 
uniform or standardized. Although “standardization 
and uniformity are clearly desirable in scientific test-
ing, the failure to create such a test is not necessarily 
fatal.” 2010 WL 2802040, at *9.

•	 Additionally,	the	court	noted	that	Defendant’s	expert	
did not take issue with the idea of dynamic test-
ing and performed a version of that testing himself. 
“Acceptance of the methodology by the other party’s 
expert may give additional credence to the reliability 
of the proffered testimony.” Id.

Zurich Ins. Co. v. Sunday River Skiway Corp.
2010 WL 1511495 (D. Me. Apr. 15, 2010)

Factual Summary
In this insurance coverage dispute, Plaintiffs moved to 
exclude two expert witnesses identified by Defendant, 
and Defendant moved to exclude the testimony of two 
expert witnesses identified by Plaintiffs. In the under-
lying dispute, the underlying plaintiff fell while ski-
ing at Sunday River on skis and bindings Sunday River 
purchased from Atomic Ski USA, Inc. She sustained a 
permanent spinal cord injury. The court denied all of 
the motions to exclude expert testimony, except a por-
tion of one of the motions. As to one of Defendants’ 
proffered experts, Plaintiffs alleged that the expert’s 
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testimony was based on “a construct that [the expert] 
himself invented,” “making it inherently unreliable, 
as it cannot be measured against any ‘objective stan-
dards.’” 2010 WL 1511495, at *10. The court granted 
in part Plaintiff’s motion to strike because Defendant 
failed to show that the expert’s testimony derived from 
using his own testing device was scientifically sound.

Key Language
•	 The	court	noted	that	an	expert’s	testimony	does	not	

need to be based on industry standards to be admis-
sible. Id. at *11. “Nor is an expert required to have 
published his or her method or theory.” Id.

•	 The	court	rejected	Plaintiffs’	suggestion,	unsup-
ported by citation to authority, that the fact that a 
test is developed by an expert for a specific case ren-
ders the results of that test inadmissible. Id.

•	 The	court	noted	that	Plaintiffs	provide	no	evidence	
to support their claim that the expert’s theory “has 
achieved no level of acceptance within the academic 
community.” The court determined that “the fact 
that a theory has not been made known to the rele-
vant academic community, at least by the traditional 
method of publication, does not and cannot mean 
that community has rejected it, as the plaintiffs’ 
argument suggests.” Id. at *12.

•	 However,	the	court	granted	Plaintiff’s	motion	to	
strike the expert’s testimony regarding the testing 
device he created and the results of that test because 
Defendant failed to meet its burden to demonstrate 
that the expert’s proposed testimony based on his 
use of his own testing device “has been arrived at in 
a scientifically sound and methodologically reliable 
fashion.” The court stated that it would not search 
through the case record to determine whether evi-
dence existed in the record explaining the method-
ology the expert employed to reach the challenged 
conclusion and why this methodology was the rea-
sonably reliable one to use. Id.

Allen v. Martin Surfacing
263 F.R.D. 47 (D. Mass. 2009)

Factual Summary
The surviving spouse and children of decedent brought a 
negligence and wrongful death action arising out of his 
death. The decedent did from amyotrophic lateral scle-
rosis (“ALS”), commonly known as Lou Gehrig’s dis-
ease. Plaintiffs alleged that Defendant exposed decedent 
to neurotoxic levels of toluene, a chemical in materi-
als used to resurface the floor in the field house. Plain-
tiffs contended that Allen was predisposed to developing 

ALS and that his exposure to neurotoxic levels of toluene 
accelerated the development of ALS symptoms and the 
course of the condition. Plaintiffs identified four expert 
witnesses. After holding a three-day hearing on testi-
mony from both Plaintiffs’ and Defendant’s experts, the 
court admitted the experts’ testimony.

Key Language
•	 The	court	discussed	the	Daubert factors, but noted 

that the “factors do not function as a definitive 
checklist for admissibility, and no single factor will 
dispose of the reliability inquiry.” 363 F.R.D. at 53.

•	 The	court	noted	its	“substantial	discretion”	in	decid-
ing whether to admit or exclude relevant expert tes-
timony. Id.

•	 Courts	must	focus	on	the	expert’s	principles	and	
methodology, not the ultimate conclusions, and 
must “evaluate carefully whether the challenge to the 
expert testimony goes more to the weight of the prof-
fered opinion, rather than its admissibility.” Id.

•	 It	is	not	the	role	of	the	court	to	determine	whether	
Plaintiff’s expert’s or Defendant’s expert’s opinion 
regarding the strength of the epidemiological stud-
ies on any link between exposure to solvents or tol-
uene and ALS is more persuasive. “Daubert neither 
requires nor empowers trial courts to determine 
which of several competing scientific theories has 
the best provenance. It demands only that the pro-
ponent of the evidence show that the expert’s conclu-
sion has been arrived at in a scientifically sound and 
methodologically reliable fashion.” Id. at 65.

•	 Differential	diagnosis	is	a	“standard	medical	tech-
nique.” Arguments challenging conclusions from 
differential diagnosis go to the weight of the opinion, 
not its admissibility. Id.

United States v. Monteiro
407 F. Supp. 2d 351 (D. Mass. 2006)

Factual Summary
Defendants were charged with violations of Racke-
teer Influenced and Corrupt Organizations Act (RICO). 
They filed a motion in limine seeking to exclude 
the reported expert testimony that cartridge cases 
found at the crime scenes matched firearms linked 
to Defendants. The court treated the subject mat-
ter of the expert opinion as one of little known disci-
pline with little known principles that were subject to 
Daubert criteria of reliability rather than Footnote 11 
of the Daubert opinion. The court, however, concerned 
itself not only with the reliability of the methodology 
employed, but also with the question of whether or not 
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it was employed reliably by the expert to the facts of 
the case. The court denied the motion in limine with 
respect to whether matches between a spent cartridge 
case and a firearm can be identified generally because 
this was a recognized discipline. However, the court 
sustained the motion with respect to whether the wit-
ness had done sufficient testing and applied the prin-
ciples correctly to the facts before him. The court was 
careful to point out that even though the subject of 
expert testimony might not be “scientific,” Daubert cri-
teria of reliability could still apply as long as the subject 
matter of the opinion was “technical or other special-
ized knowledge.” 407 F. Supp. 2d at 357.

Key Language
•	 The	court	first	of	all	noted	that	lower	courts	have	the	

flexibility in application of the factors because it may 
not make sense to apply some of the Daubert crite-
ria such as the rate of error analysis to non- scientific 
testimony. Should that be the case, testimony based 
upon experience must rest on a reliable foundation. 
The critical inquiry is whether the expert “employs 
in the court room the same level of intellectual rigor 
that characterizes the practice of an expert in the rel-
evant field.” Id. (citations omitted).

•	 After	more	technical	literature	presented	by	defense	
experts, the court concluded that whether a recov-
ered cartridge case matches a test fired cartridge 
case is based on a subjective “threshold currently 
held in the minds eye of the examiner and… based 
largely on training and experience in observing the 
difference between known matching and known 
non- matching impression marks.” Id. at 361.

•	 The	court	concluded	that	there	had	been	no	cred-
ible challenge to the underlying physical theory of 
how marks are transferred from the firearm to the 
cartridge case. The government had met its burden 
with regard to demonstrating the underlying scien-
tific principle that firearms leave unique marks on 
ammunition is reliable under Rule 702. The question 
of whether or not the methodology of identifying a 
match between a particular cartridge and gun is reli-
able requires more analysis which is admittedly “sub-
jective” and based on the experience and training of 
the individual examiner. Reliability of the latter step 
requires more than the subjective belief or unsup-
ported speculation of the witness. Id. at 362–63.

•	 The	court	then	observed	that	the	First	Circuit	has	
noted that publication and peer review “serve as 
independent indicia of the reliability of the ‘tech-
nique’” and “demonstrate a measure of acceptance of 

the methodology within the scientific community” 
Id. at 366–67 (citations omitted).

•	 After	a	complete	discussion	of	the	“general	accep-
tance within the relevant community,” the court 
observed that the community of firearm and tool 
mark examiners accepts the current identification 
methodology employed as reliable; therefore, a qual-
ified examiner who has documented and had a sec-
ond qualified examiner verify her results may testify 
based on those results that a cartridge case matches 
a particular firearm to a reasonable degree of ballis-
tic certainty. Id. at 372.

•	 There	was	no	evidence,	however,	that	the	witness	had	
an independent second examiner from his lab review 
his work or conclusions in accordance with the gen-
eral accepted standard in the field. Defendant’s 
motion in limine to exclude the ballistics evidence 
was allowed, but without prejudice to supplemen-
tation by the government at the time of trial. If the 
standard was met (that the government’s proffered 
firearms identification testimony comports with the 
established standards in the field for peer review and 
documentation), the expert may testify that the car-
tridge cases were fired from a particular firearm to a 
reasonable degree of ballistic certainty, but not exact 
statistical certainty. Id. at 375.

United States v. Mahone
328 F. Supp. 2d 77 (D. Me. 2004)

Factual Summary
Defendant was charged with attempted bank robbery 
and interstate transport of a stolen vehicle. The expert 
testimony concerns whether or not the footprints found 
near the bank were those of Defendant. The court held 
a hearing on a motion in limine to determine the ad-
missibility of the prosecution expert regarding footwear 
impression evidence she analyzed. The motion was de-
nied and the evidence was admitted. Defendant chal-
lenged the expert’s qualifications, the reliability of her 
methodology, whether or not she followed the proposed 
methodology, and whether or not footwear evidence 
can be evaluated by a lay person to the same extent as 
a technically trained person. Defendant challenged 
whether footwear evidence was a legitimate field of ex-
pertise. The subject matter of the opinion did not qual-
ify for the Daubert Footnote 11 description.

Key Language
•	 The	court	observed	that	“the	science	of	footwear	

analysis is neither new nor novel; expert testimony on 
footwear comparisons has been admitted in courts in 
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the United States for years.” The court took the word 
of the expert that the science had been peer reviewed 
and published; that the scientific technique had been 
evaluated for its known or potential rate of error; and 
that the science of footwear analysis had, by now, 
been generally accepted. 328 F. Supp. 2d at 89.

•	 The	witness	further	explained	the	testing	process	
used by footwear impression examiners following the 
acronym ACE-V analysis. She also testified the ACE-
V methodology known error rate is zero. Id. at 91.

•	 In	discussing	the	fourth	criteria	of	Daubert for reli-
ability, the court said: “the methodology used has 
been peer reviewed and is generally accepted in the 
forensic community.” The expert proffered lists of 
journals and publications discussing the method-
ology of examining footwear and other impression 
evidence. Id.

L.B. Corp. v. Schweitzer-Mauduit Int’l, Inc.
121 F. Supp. 2d 147 (D. Mass. 2000)

Factual Summary
Plaintiff filed suit seeking compensation for damage 
to its real property allegedly caused by Defendants, 
an abutting landowner and the previous owner of the 
land. Plaintiff’s expert would testify that contaminants 
leached into wells on its property. The district court 
denied Defendants’ motion to exclude this testimony.

Key Language
•	 “Defendants	have	produced	no	evidence	that	the	

methodology lacks scientific validity, or that it fails 
to exhibit a level of rigor generally accepted in the 
field of hydrogeology.” 121 F. Supp. 2d at 156.

•	 The	fact	that	Defendants’	own	expert	“relied	on	
essentially the same methods as a plaintiff’s expert 
to conclude that the landfill was not the source of the 
contamination” significantly undercut Defendants’ 
argument that Plaintiff’s expert’s theory is not gener-
ally accepted. Id.

Saia v. Sears Roebuck & Co.
47 F. Supp. 2d 141 (D. Mass. 1999)

Factual Summary
Plaintiff suffered a severe injury to his right index fin-
ger while assembling a ping-pong table and sued the 
manufacturer and seller of the table. Plaintiff’s expert, 
Dr. Smith, was prepared to testify regarding the mone-
tary value of the life of a “statistically average person.” 
According to Dr. Smith, the average value of a life is 
$3.3 million, which is based on an average 32-year-old 

individual with a remaining life expectancy of approx-
imately 45 years. The district court granted Defen-
dants’ motion to exclude Dr. Smith’s testimony.

Key Language
•	 “The	willingness-to-pay	model	on	the	issue	of	calcu-

lating hedonic damages is a troubled science in the 
courtroom, with the vast majority of published opin-
ions rejecting the evidence.” 47 F. Supp. 2d at 146.

•	 “Dr.	Smith	testified	that	only	twenty-five	percent	of	
his profession uses hedonic damages analysis, ‘up 
from zero percent ten years ago.’” Id. at 147.

•	 “Despite	many	favorable	articles,	the	sociology	and	
economic foundations of hedonic damages have been 
as often assailed as lacking any verifiable basis.” Id. 
at 148.

Coffin v. Orkin Exterminating Co.
20 F. Supp. 2d 107 (D. Me. 1998)

Factual Summary
Plaintiff sued exterminating company for injuries 
allegedly suffered as a result of its application of pes-
ticides. Dr. Phillips was prepared to testify that as a 
result of Plaintiff’s exposure to pesticides applied in her 
office building, she contracted multiple chemical sensi-
tivity (MCS). Defendants moved to exclude all evidence 
relating to MCS, including the testimony of Dr. Phil-
lips. The district court granted the motion.

Key Language
•	 Adopting	the	reasoning	employed	in	other	cases,	the	

court concluded that MCS has not gained general 
acceptance in the medical or toxicological commu-
nity. 20 F. Supp. 2d at 110–11.

Sutera v. The Perrier Group of Am., Inc.
986 F. Supp. 655 (D. Mass. 1997)

Factual Summary
Plaintiff sued mineral water producer after contract-
ing acute promyelocytic leukemia (APL) alleging 
that the bottled water was contaminated with ben-
zene. Dr. Jacobson would testify that because benzene 
is a known mutagenic carcinogen, any level of expo-
sure to benzene, including the trace amounts found in 
Defendants’ bottled water, probably caused Plaintiff’s 
APL. The district court granted Defendants’ motion to 
exclude Plaintiff’s expert testimony.

Key Language
•	 “[A]lthough	there	is	evidence	that	one	camp	of	sci-

entists… believes that a non- linear model is appro-
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priate basis for predicting the risks of low-level 
exposures to benzene, there is no scientific evi-
dence that the linear no-safe threshold analysis is 
an acceptable scientific technique used by experts in 
determining causation in an individual instance.” 
986 F. Supp. at 666.

Shahzade v. Gregory
923 F. Supp. 286 (D. Mass. 1996)

Factual Summary
Plaintiff claims that Defendant sexually assaulted her 
more than 47 years prior to the filing of her complaint. 
She claims that these episodes of assault had been com-
pletely blocked out and that she had no memory of them 
until she recovered so-called “repressed memories” dur-
ing psychotherapy in 1990. Plaintiff’s expert was pre-
pared to testify regarding the validity of repressed 
memory evidence. The district court denied Defendant’s 
motion to exclude Dr. van der Kolk’s testimony.

Key Language
•	 According	to	Dr.	van	der	Kolk,	“the	majority	of	clin-

ical psychiatrists recognize the theory of repressed 
memories and do not find the theory itself contro-
versial.” 923 F. Supp. at 288.

•	 “The	American	Psychiatric	Association…	recognizes	
the theory of repressed memories and believes it to 
be very common among people who have experi-
enced severe trauma.” Id. at 289. DSM-IV also recog-
nizes the concept of repressed memories. Id.

Second Circuit

Nimely v. City of N.Y., N.Y. City Police Dep’t
414 F.3d 381 (2d Cir. 2005)

Factual Summary
An arrestee brought a civil rights action against the 
municipality and a police officer alleging that the of-
ficer’s shooting him in the back constituted excessive 
force. The jury at trial granted a verdict Defendant, but 
the judgment was reversed on appeal and remanded for 
new trial on the grounds that the testimony of the de-
fense expert was wrongfully received. The physical ev-
idence showed that Plaintiff was shot in the back. The 
defense expert conceded that Plaintiff could not have 
been facing the officer when the bullet entered his body. 
But, relying upon principles of physics, explained that if 
Plaintiff had been turning with a gun in a split second 
before being shot, he would have completed his turn as 
he fell to the ground. Because of limited powers of hu-

man perception and the fact that Plaintiff was shot over 
the course of several more seconds, the officer might 
have perceived the plaintiff to be fully turned when he 
pulled the trigger. Another expert for the defense testi-
fied that if Plaintiff had been turning with gun in hand 
toward the officer, the officer shooting Plaintiff would 
have been consistent with NYPD policy and would 
have been a justified use of force. The difficulty with 
the opinion in the view of the appellate court was that 
the “misperception hypothesis” was predicated upon a 
judgment of the credibility of the officer. On appeal, the 
Second Circuit ruled that the opinion was erroneously 
admitted and the case was remanded for new trial.

Key Language
•	 The	court	stated	that	the	expert’s	hypothesis	as	a	

means of reconciling the uncontroverted medical evi-
dence that Plaintiff was shot in the back with the con-
trary deposition from the officer was inadmissible. 
“Dawson’s personal view of the officer’s credibility is 
simply not a sufficiently reliable ground on which to 
base the conclusion that [the officers] experienced an 
optical illusion. Such ‘methodology’ does not satisfy 
any of the Daubert criteria.” 414 F.3d at 399.

•	 “Dawson’s	analytical	move	from	Muirhead	and	Mc-
Carthy’s version of events to the misperception hy-
pothesis, was, by his own testimony, driven by the 
need to find a way of explaining the admitted facts in 
light of his own instinct that the officers were not ly-
ing. Such a leap is the essence of unverifiable subjec-
tivity, amounting to the sort of ipse dixit connection 
between methodology and conclusion that the district 
court has the duty to exclude under Rule 702.” Id.

Zaremba v. Gen. Motors Corp.
360 F.3d 355 (2d Cir. 2004)

Factual Summary
The estate of a driver who was killed and two passen-
gers who were injured in a single car rollover accident 
sued the vehicle manufacturer. The driver and back-
seat passenger were both ejected through the por-
tals created by detached panels and both were injured 
by contact with hard surfaces outside the car. Plain-
tiffs’ expert stated the injuries would have been less 
severe with an alternative safer design, and they con-
tended that if Plaintiffs had been driving a vehicle of 
the alternative design, they would not have sustained 
the injuries they received. One expert was an engineer 
who testified concerning the safer design and the other 
expert was a medical doctor and biomechanical expert 
prepared to testify that had the alternative design been 
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used, Plaintiffs’ injuries would have been less severe. 
Defendant challenged the opinions of both experts 
because they were not grounded in reliable methodol-
ogy. The trial court excluded their testimony, and sum-
mary judgment was affirmed on appeal.

Key Language
•	 The	trial	court	found	that	the	expert:	(1) had	not	

examined or tested the Trans Am; (2) had no mea-
surements or calculations to support his theory of 
how the accident occurred; (3) made no drawing or 
model or prototype of his hypothetical alternative 
design; (4) conducted no test of his design; (5) offered 
no calculations in support of the safety of his design; 
(6) had not subjected his alternative design to peer 
review and evaluation; and (7) presented no evidence 
that other designers or manufacturers in the auto-
mobile design community accepted the untested 
proposition underlying the opinions.

•	 With	respect	to	the	biomechanical	expert,	the	
trial court found: (1) his opinions were speculative 
because they were based on the unsupported conjec-
ture of how the accident occurred; (2) he could not 
say with sufficient certainty when during the roll-
overs and final crash Plaintiffs sustained their inju-
ries, or how their bodies moved within the vehicle, 
or when they were ejected; and (3) his opinion was 
on “even shakier ground” in opining what injuries 
Plaintiffs would have sustained had the alternative 
design been used.

•	 The	judge’s	gatekeeping	obligation	applies	to	testi-
mony not only based on “scientific” knowledge but 
also testimony based on “technical” or “other spe-
cialized knowledge.” A trial judge may but need not 
consider the specific factors identified in Daubert.

•	 Plaintiffs’	satisfied	none	of	the	four	factors	identified	
in Daubert with respect to the feasibility of the design 
alternative. There was no testing; the design was not 
subjected to peer review or publication; the designer 
had no idea of a “known rate of error” and there was 
no showing of general acceptance either of his design 
or his methodology in the “technical” community.

•	 Plaintiffs	contended	the	GM	tests	themselves	showed	
the feasibility of his alternative design. The court re-
viewed the tests and disagreed with that assessment.

•	 The	appellate	court	questioned	the	designer’s	qual-
ifications. He had only a bachelors degree in engi-
neering; his only experience in designing parts for 
an automobile was airbags; and his employment con-
sisted entirely of consulting for purposes of litigation.

Campbell v. Metro. Prop. & Cas. Ins. Co.
239 F.3d 179 (2d Cir. 2001)

Factual Summary
Children diagnosed with lead poisoning claim expo-
sure from lead-based paint in insured’s apartment 
building. A declaratory judgment action was filed 
seeking a determination that onset of bodily injury 
occurred during the policy period in effect when the 
children moved into the building. After examining the 
children and reviewing their medical records and the 
Health Department report on the apartment building, 
Dr. Rosen testified at trial that the children had sus-
tained lead paint exposure injuries during the first pol-
icy period. The district court determined that bodily 
injury occurred during that period and entered judg-
ment for Plaintiffs. Defendant appealed, arguing 
that Dr. Rosen’s testimony was not admissible under 
Daubert. The Second Circuit affirmed the court’s deci-
sion admitting this testimony.

Key Language
•	 “Dr.	Rosen’s	theories	plainly	were	widely	accepted.”	

239 F.3d at 186.
•	 Dr.	Rosen	wrote	several	sections	in	the	air	lead	cri-

teria document published by the EPA. He was chair-
person of the Centers for Disease Control’s advisory 
committee on the reports published in 1985 and 
1991 on preventing lead poisoning in young children, 
which are used nationally by departments of health 
as well as pediatricians for treatment, diagnosis, and 
management of childhood lead poisoning. Id. Dr. 
Rosen testified that the opinions he was giving at trial 
were consistent with these reports and articles. Id.

Cincinnati Ins. Cos. v. Hectic Elec., Inc.
2010 WL 1472745 (D. Vt. 2010)

Factual Summary
Defendant filed a motion in limine to exclude Plain-
tiff’s proffered electrical expert, which the court 
denied. Plaintiff alleged a junction box that Defen-
dant installed to power an outdoor hot tub failed sev-
eral years after installation, igniting inflammables, and 
causing a fire. Plaintiff proffered a licensed professional 
engineer with extensive experience in forensic electri-
cal investigations. Defendant claimed the court should 
exclude Plaintiff’s expert testimony because: “(1) he 
employed an unreliable methodology; (2) his opinion 
is not based on reliable testing or analysis; (3) his con-
clusions lack fit with the issues; and (4) his testimony 
as an expert would confuse a jury and prejudice Hec-
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tic.” 2010 WL 1472745, at *2. Defendant particularly 
challenged the expert’s reliance on a “cold flow” theory 
to explain how the plastic insulator covering a connec-
tor in the junction box failed, causing inflammables to 
ignite, which led to the fire.

Key Language
•	 The	court	noted	that	the	expert	followed	standards	

established by the National Fire Protection Associa-
tion in its publication, NFPA 921: Guide for Fire and 
Explosion Investigation. This publication “qualifies as 
a reliable method endorsed by a professional organi-
zation.” Id. at *3.

•	 In	response	to	Defendant’s	argument	that	the	expert’s	
use of the term “cold flow” to explain the failure of 
the insulation cover, the court determined that the 
expert’s “use of an accepted methodology which led 
him to reach a conclusion based on a theory of ‘cold 
flow,’ after an investigation of data and facts, is not so 
flawed as to render his opinions inadmissible.” Id.

•	 The	court	discussed	that	different	investigators	could	
use the same methodology and reach contradictory 
conclusions and that an expert is not required to 
conclusively rule out every possibility. As an exam-
ple, the court noted that physicians’ expert testi-
mony has been admitted, despite the expert’s failure 
to rule out alternative causes. Id. The court held that 
Defendant’s objections went more to weight than to 
admissibility of the testimony and therefore denied 
its motion to exclude the plaintiff’s expert.

DeRienzo v. Metro. Transp. Auth.
694 F. Supp. 2d 229 (S.D. N.Y. 2010)

Factual Summary
Plaintiff brought a claim against Defendants under the 
Federal Employers’ Liability Act (FELA), alleging per-
sonal injuries sustained from a hazardous condition 
in Defendants’ workplace. Plaintiff alleged that while 
working as an MTA police officer, he slipped on de-
bris on the top of a staircase and fell down the flight of 
stairs, injuring his back. He had back surgery, which 
allegedly caused a previously undiagnosed tumor to 
hemorrhage. He alleged that the hemorrhaging tu-
mor caused permanent brain damage and cognitive 
dysfunction. Plaintiff claimed that Defendant violated 
FELA in failing to provide its employees with a safe 
workplace by failing to exercise reasonable care in noti-
fying and protecting him from debris on the staircase. 
Plaintiff claimed that his neurosurgeon expert’s opinion 
was based on differential diagnosis. He alleged that the 
close temporal proximity between his surgery and the 

identification of the tumor supported the expert’s con-
clusion that the surgery caused the hemorrhage. Plain-
tiff also relied on a case study by the neurosurgeon to 
support his theory that the surgery caused the hem-
orrhage. Plaintiff proffered the opinions of three other 
treating physicians to testify that the short period of 
time between the surgery and discovery of the tumor 
was evidence that the surgery caused his hemorrhage. 
Defendants claimed that Plaintiff’s expert’s opinions 
were not based on acceptable differential diagnosis be-
cause the physicians did not “rule in” Plaintiff’s surgery 
as a possible cause of his hemorrhage and did not “rule 
out” numerous other possible causes of the hemorrhage 
that are unrelated to the surgery.

Key Language
•	 The	court	noted	that	“[w]hen	an	expert	relies	on	

a differential diagnosis to ‘rule out’ other poten-
tial causes for the injury at issue, he must also ‘rule 
in’ the suspected cause, and do so using scientifi-
cally valid methodology.” 694 F. Supp. 2d at 236. “An 
expert must address obvious alternative causes and 
provide a reasonable explanation for dismissing spe-
cific alternate factors identified by the defendant.” Id. 
at 236–37.

•	 The	court	held	that	there	was	no	evidence	that	the	ex-
pert engaged in differential diagnosis, or any other 
admissible scientific process, before concluding that 
Plaintiff’s surgery was what caused his tumor to hem-
orrhage, and therefore Plaintiff failed to meet his 
burden of proving that the expert’s testimony is suffi-
ciently reliable under Rule 702 and Daubert. Id. at 238.

•	 According	to	the	court,	Plaintiff	did	not	explain	what	
specific methodology the expert used to “rule in” 
Plaintiff’s surgery as the cause of the hemorrhage. 
Additionally, the expert identified, but failed to ex-
clude, alternative causes of Plaintiff’s hemorrhage 
that were unrelated to his surgery. The court held that 
his failure to address identified alternative causes and 
provide a reasonable explanation for dismissing them 
rendered the testimony inadmissible. Id. at 239.

•	 While	noting	the	authority	supporting	the	proposi-
tion that a treating physician’s failure to rule out all 
possible causes of an injury goes to the weight, rather 
than the admissibility, of the opinion, the court dis-
tinguished this case because the expert did not 
merely fail to fully consider and rule out all possible 
causes of Plaintiff’s hemorrhage, he failed to rule out 
any possible alternative causes. Id. at 239.

In re Zyprexa Prods. Liab. Litig.
688 F. Supp. 2d 130 (E.D. N.Y. 2009)
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Factual Summary
Plaintiff brought a negligence claim against Defendant 
drug manufacturer alleging that Zyprexa caused the de-
cedent’s diabetes. The FDA approved Zyprexa for treat-
ing schizophrenia and acute manic episodes associated 
with bipolar disorder in 1996. In 2003, the FDA an-
nounced it would require a warning about the risks of 
hyperglycemia and diabetes mellitus and treating pre-
cautions to appear in the package insert of all atypi-
cal antipsychotics, including Zyprexa. Plaintiff’s expert 
concluded that Zyprexa caused decedent’s diabetic con-
dition and death. The expert’s report and deposition tes-
timony suggested that Zyprexa caused diabetes through 
the weight gain it triggered for the decedent as well as 
possible direct damage to his pancreas and beta cells. 
Defendant sought to exclude Plaintiff’s proposed witness 
because “(1) his conclusion is impermissible ipse dixit; 
(2) his opinion on Zyprexa’s causative relationship to di-
abetes lacks a reliable basis of generally accepted sci-
entific principles and methodology; and (3) he fails to 
account for alternative causes of [plaintiff’s] injuries.” 
688 F. Supp. 2d at 132. Defendant moved for summary 
judgment on the basis that there is no causal connection 
between any inadequacy in defendant’s warnings and 
the decision to prescribe Zyprexa to Plaintiff. The court 
denied Defendant’s motion to exclude Plaintiff’s expert 
and motion for summary judgment.

Key Language
•	 The	court	noted	that	at	this	stage	of	the	Zyprexa lit-

igation, with 30,000 cases already brought against 
Lilly by Plaintiffs treated with Zyprexa, and “with 
greater knowledge about the benefits and risks of 
anti- psychotic drugs like Zyprexa within the scien-
tific community, precision with respect to the rele-
vant scientific knowledge and its application to the 
facts of individual cases is expected.” According to 
the court, an expert’s testimony must have the “same 
level of intellectual rigor that characterizes the prac-
tice of an expert in the relevant field.” Id. at 145.

•	 The	court	determined	that	the	expert’s	conclusions	
on general causation are based on peer- reviewed, 
well-known epidemiological studies, and other per-
missible sources of information. Additionally, the 
court found that the expert’s opinion on the etiology 
of diabetes with respect to weight gain was a gen-
erally accepted causal relationship and satisfied the 
Daubert requirements. Id. at 148.

Milliman v. Mitsubishi Caterpillar Forklift Am., Inc.
594 F. Supp. 2d 230 (N.D. N.Y. 2009)

Factual Summary
Plaintiffs brought a product liability action against 
Defendants, alleging manufacturing and design 
defects arising from Defendant’s negligence, strict lia-
bility for manufacturing and design defects, breach 
of warranty, and failure to adequately warn. Plain-
tiff worked as a “product picker,” which required him 
to be lifted a distance above the ground by a forklift 
machine to retrieve construction products from ware-
house shelves. Plaintiff fell from a forklift machine sold 
by Defendant, suffering severe and permanent physi-
cal injuries to his feet. Defendant moved to strike the 
report of Plaintiff’s expert witness, contending that 
he lacked the required experience, training, and edu-
cation to be qualified as an expert with respect to the 
design of Defendant’s forklift and that his proffered 
opinion testimony was not reliable.

Key Language
•	 The	court	determined	that	the	expert’s	own	admis-

sions that he had not created a prototype or iden-
tified another manufacturer that has incorporated 
his proposed alternative design “necessarily leads to 
the conclusion that his methodology has not been 
(1) tested; (2) subject to peer review or publication; or 
(3) generally accepted in the scientific community.”

In re Rezulin Prods. Liab. Litig.
369 F. Supp. 2d 398 (S.D. N.Y. 2005)

Factual Summary
Plaintiffs alleged that Rezulin, manufactured by De-
fendant, caused cirrhosis of the liver and in many cases 
death. The drug was manufactured for use in controlling 
diabetes. At the close of liability discovery, Defendants 
moved for summary judgment on the grounds that 
Plaintiffs and their experts failed to show a submissi-
ble case on the issue of general causation. Scores of pages 
were directed at the content of the testimony of numer-
ous Plaintiffs’ experts. Summary judgment was granted.

Key Language
•	 “General	causation	is	established	by	demonstrat-

ing, often through a review of scientific and medi-
cal literature, that exposure to a substance can cause 
a particular disease (e.g., that smoking cigarettes 
can cause lung cancer). Specific, or individual causa-
tion, however, is established by demonstrating that a 
given exposure is the cause of an individual’s disease 
(e.g., that a specific plaintiff’s lung cancer was caused 
by his smoking).” 369 F. Supp. 2d at 402.
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•	 The	court	observed	that	differential	diagnosis	is	
a proper inductive method for determining spe-
cific causation, but it assumes general causation and 
general causation cannot be proven by that logical 
method. Id. at 435–36.

•	 The	court	concluded	that	Plaintiffs	did	not	establish	
the reliability of their silent injury theory. The the-
ory had never been tested or peer reviewed, it was 
published by a physician after the commencement of 
this litigation and then only in speculative terms and 
suspicious circumstances, and had no general accep-
tance outside the litigation. Id. at 437.

•	 The	theory	also	rested	upon	a	series	of	empirically	
unbridgeable analytical gaps in that the experts did 
not establish a sound basis for concluding Rezu-
lin induced apoptosis can occur in clinically signifi-
cant levels and remain silent. Plaintiffs’ expert failed 
to show that any mitochondrial changes attributable 
to Rezulin themselves can cause apoptosis or that 
any cholestatic injury due to Rezulin’s effect on BSEP 
would be silent. Id.

In re Ephedra Prods. Liab. Litig.
393 F. Supp. 2d 181 (S.D. N.Y. 2005)

Factual Summary
In this multi- district products liability litigation 
against the manufacturers of ephedra- containing 
dietary supplements, each side moved to exclude tes-
timony of certain generic experts who had been des-
ignated to testify on general causation. The defense 
motion attacking Plaintiff’s expert was granted in 
part and denied in part. The court held, for reasons 
expressed in a long opinion detailing scientific evi-
dence, that general causation had not been established 
by scientific standards of proof, but some opinions 
would be permitted under legal standards. The court 
said that the absence of epidemiological studies estab-
lishing an increased risk from ephedra of scientific 
statistical significance to meet scientific standards of 
causation does not mean that the causation opinions of 
Plaintiffs’ experts must be excluded entirely. Plaintiffs’ 
experts would be permitted to express an opinion that 
ephedra may be a contributing cause of cardiac injury 
and stroke in some people such as those with a heart 
condition, high blood pressure, or genetic sensitivity 
to ephedrine, if that opinion were appropriately quali-
fied. The opinion had to be qualified since there is not 
enough data to prove it definitely and controlled stud-
ies, if and when they are done, may disprove it.

Key Language
•	 Rule	702	makes	no	relevant	distinction	between	sci-

entific knowledge and technical or other specialized 
knowledge. In referring to Kumho Tire, the court 
opined that if art appraisers, hand writing experts, 
or economists may express professional opinions 
that fall short of definitive proof, so may scientists. 
The “scientific community” here was the scientists 
themselves. Since the scientists did not agree, opin-
ions both for general causation and against general 
causation would be permitted. The legal standard 
required a lesser degree of certainty than did the 
usual scientific standard. 393 F. Supp. 2d at 188.

•	 Where	the	leading	scientists	within	a	field	cannot	
express an opinion in terms of scientific certainty, 
but may do so with the degree of certainty required 
by legal standards, the only legal standard applica-
ble is that expressed in Kumho Tire that the objective 
is followed. The objective “is to make certain that an 
expert, whether basing his testimony upon profes-
sional studies or personal experience employs in the 
court room the same level of intellectual vigor that 
characterizes the practice of an expert in the rele-
vant field.” Id.

•	 The	evidence	presented	to	the	court	at	the	hear-
ing showed that no scientific study had been con-
ducted that “proves” ephedra or ephedrine “causes” 
any kind of listed injuries in the sense of establishing 
the high statistical relationship that meets accepted 
scientific standards for inferring causality. Nor are 
there studies that definitively disprove the hypoth-
esis of causality. Both opinions are permitted under 
a legal standard because they differ in “weight” as 
opposed to admissibility. Id. at 189.

•	 The	balance	of	the	opinion	is	a	highly	detailed	anal-
ysis of the evidence presented by both sides with the 
court concluding that neither side proved its position 
with that degree of certainty required by science, but 
did do so with that degree of certainty required by 
Rule 702. Neither side could claim its position of ac-
ceptance by the leading members of the relevant dis-
cipline in terms of that degree of certainty required 
by the legal standard of Daubert, Joiner, Kumho Tire, 
and Rule 702, but neither could claim acceptance by 
the scientific community of that degree of certainty 
required by science itself. Id. at 190–99.

Adel v. Greensprings of Vt., Inc.
363 F. Supp. 2d 683 (D. Vt. 2005)

Factual Summary
A visitor to a recreation center brought an action 
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against the operators of a water system alleging he con-
tracted Legionnaires’ disease from a contaminated wa-
ter supply maintained by Defendants. Both parties filed 
motions to exclude adversarial expert testimony and 
both motions were denied. Plaintiff’s expert concluded 
that Plaintiff was exposed to Legionella Pneumoph-
ila in both Unit 24 and the spa in the recreation center. 
Defendants argued that Plaintiff’s expert’s opinion on 
causation was unreliable because monoclonal antibody 
(MAb) sub- typing is inadequate for epidemiological 
purposes. In support of the latter, they pointed to a va-
riety of published articles and their own expert report 
who was also an M.D. with experience in Legionnaires’ 
disease. The court ruled the opinion of both opposing 
experts would be admissible.

Key Language
•	 The	court	simply	stated	that	Plaintiff’s	expert’s	opin-

ion on causation would be admissible. Notwith-
standing the issues raised by Defendants, the court 
concluded the expert’s opinion was relevant and 
based on reliable methods. They further observed 
that, under Daubert, acceptance by the scientific 
community “can be an important factor in ruling 
particular evidence admissible” and her opinion met 
this test. 363 F. Supp. 2d at 687–89.

•	 Defendant’s	expert	was	also	deemed	admissi-
ble. He claimed that the method he employed was 
more accurate, but Rule 702 and Daubert do not 
require an expert to use the best method available. 
They only require the evidence be relevant and reli-
able. Id. at 689. The defense expert also stated that 
advanced testing methods would have enabled Plain-
tiff’s expert to rule out antigenic diversity, but the 
court held that this goes to the weight rather than 
the admissibility of the evidence. Id. at 691–92.

•	 Defendant’s	expert’s	opinion	also	apparently	had	the	
approval of those in his discipline. He testified that 
he consulted colleagues and journal articles—all of 
which supported his opinion—and that experts may 
expand their knowledge by consulting colleagues 
and journal articles. To hold otherwise would 
require scientists to develop all of their knowledge 
through their own clinical work or experiments, 
which is an unrealistic expectation. Id. at 692.

Seeley v. Hamilton Beach/Proctor-Silex, Inc.
349 F. Supp. 2d 381 (N.D. N.Y. 2004)

Factual Summary
Homeowner sued toaster manufacturer for negli-
gence, strict products liability, and breach of war-

ranty, seeking to recover damages for which they were 
not compensated by their insurer due to a fire alleg-
edly resulting from a toaster malfunction. Defendant 
moved to preclude testimony of the homeowner’s pro-
posed witness. Plaintiff testified that he was at home 
heating Pop-Tarts in his toaster, but left the residence 
while the Pop-Tarts were still heating in the toaster. 
After he left, the toaster allegedly malfunctioned caus-
ing a fire in the kitchen. The fire spread to the rest of 
the house, which resulted in extensive damage. Plain-
tiff’s expert examined the toaster and performed a 
series of experiments in which he put a Pop-Tart and 
other toaster pastries in the toaster at different set-
tings and put a sugar pastry frosting directly on a rod. 
The ending of the toasting cycle required a horizon-
tal movement of a rod across the bottom of the toasting 
chamber and through the small cut-out in the front of 
the toaster frame. When the toaster reached a certain 
temperature, a bi-metal strip (metals containing dif-
ferent coefficients of friction so they would not expand 
and contract together) bends in response, causing the 
horizontal movement of the bar. The bar must move far 
enough to push switch contacts closed, which causes 
the toast cycle to end. The bar must be free of debris. If 
debris drips down on it from the toasting chamber, it 
will ignite, prevent expansion of the bar and tripping 
of the disconnect switch and ignite any food particles 
that might be in the toaster. From that point, the fire 
spreads. The manufacturer moved to preclude the testi-
mony of the expert. The motion was denied.

Key Language
•	 The	relevant	discipline	governing	the	opinion	was	

not design and manufacturer of toasters, but the 
effect of heat on the expansion of rods of different 
metals, electrical circuitry, and the point of ignition 
of food substances. 349 F. Supp. 2d at 386.

•	 The	expert’s	education	and	experience	was	electri-
cal engineering and experience in determining the 
cause of electrical fires and mechanical malfunc-
tions. Id. at 387–88.

•	 In	concluding	that	the	methodology	employed	by	the	
expert was reliable the court said: “Where an expert 
has the education or background to permit him to 
analyze a given set of circumstances, he can through 
readings, calculations, and reasoning from known 
scientific principles make himself very much an ex-
pert in the particular product even though he has not 
had actual experience in its manufacture.” Id. at 388.

Wills v. Amerada Hess Corp.
2002 WL 140542 (S.D. N.Y. Jan. 31, 2002)
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Factual Summary
Plaintiff brought wrongful death action due to hus-
band’s death allegedly caused by exposure to toxic 
chemicals while working on Defendants’ vessels. Plain-
tiff’s expert would testify that decedent’s exposure to 
Defendant’s petroleum products caused him to con-
tract squamous cell cancer based on the oncogene or 
no- threshold theory, not a dose- response determina-
tion. The district court granted Defendants’ motion in 
limine to exclude Dr. Bidanset’s testimony.

Key Language
•	 “Dr.	Bidanset	admits	that	the	‘generally	accepted’	

theory is the dose- response relationship and that the 
oncogene theory that he is using is controversial.” 
2002 WL 140542, at *14.

•	 The	generally	accepted	method	for	determining	
whether a person’s illness was caused by a specific 
toxin entails ascertaining the level of exposure to the 
toxin in question. Dr. Bidanset admitted that he did 
not quantify Plaintiff’s level of exposure to benzene 
or PAHs. Id.

•	 As	noted	by	other	courts,	to	the	extent	that	the	linear	
non- threshold model has been subjected to peer re-
view and publication, it has been rejected by the over-
whelming majority of the scientific community. Id.

Martin v. Shell Oil Co.
180 F. Supp. 2d 313 (D. Conn. 2002)

Factual Summary
Methyl tertiary- butyl ether (MTBE) was discovered in 
groundwater near a Shell service station. Plaintiffs, who 
live on property near the service station, alleged that 
MTBE found in their wells was attributable to Shell. Dr. 
Shkuda would testify that MTBE contamination from 
the Shell station had migrated to contaminate Plain-
tiffs’ property. Dr. Mehlman was prepared to testify that 
the MTBE contamination on Plaintiffs’ property caused 
Plaintiffs’ health symptoms. The district court denied 
Defendant’s motion to exclude this testimony.

Key Language
•	 Dr.	Shkuda	used	accepted	techniques	in	analysis	of	

chemical migration in groundwater flow. Although 
his analysis was based on an analysis of the geology 
and groundwater flow of the Nutmeg River Valley, 
and not the Norwalk River Valley where the proper-
ties are located, “accepted scientific principles justify 
the relevance of the Nutmeg Study given the similar-
ity of the geological setting of the contamination site 
and the study.” 180 F. Supp. 2d at 319.

•	 “Mehlman’s	report	provides	a	basis	for	conclud-
ing that the MTBE contamination on the plaintiffs’ 
property affected the plaintiffs’ health and property, 
and he uses accepted techniques in toxicology.” Id.

Colon v. BIC USA, Inc.
199 F. Supp. 2d 53 (S.D. N.Y. 2001)

Factual Summary
Mother and minor child sued manufacturer of dis-
posable butane cigarette lighter with a “Child Guard” 
safety latch, alleging that child had ignited his shirt 
and suffered severe burns as a result of playing with 
a disposable lighter. Apparently, the safety latch had 
been removed at the time of the child’s injury. Plain-
tiffs advocated a failsafe lighter design, which would 
render the lighter inoperable when the safety feature is 
removed or broken. Plaintiffs’ expert would testify that 
Defendant’s failure to use failsafe technology, which 
was feasible, rendered the lighter unreasonably dan-
gerous and that the lighter’s bright color and small size 
constituted a defect because these characteristics make 
the lighter attractive to children. The district court 
excluded the expert’s testimony.

Key Language
•	 The	expert	offered	no	testable	methodology.	“There	

is no general acceptance in the engineering com-
munity for a methodology that omits testing of a 
hypothesis.” 199 F. Supp. 2d at 78.

•	 The	expert’s	methodology,	which	involved	slight	
revisions to Defendant’s patents, did not satisfy 
“general acceptance” requirement when Plaintiffs 
offer “no evidence indicating that revising patented 
designs by conjecture is an accepted engineering 
method.” Id. at 79.

Coleman v. Dydula
139 F. Supp. 2d 388 (W.D. N.Y. 2001)

Factual Summary
Plaintiff was involved in an automobile accident with 
defendant. Dr. Reiber would testify regarding Plain-
tiff’s lost future wages, future costs of health care 
coverage, and work-life expectancy. In order to calcu-
late Plaintiff’s lost future wages and health insurance 
costs, Dr. Reiber made inferences based on the Con-
sumer Price Index for Urban Consumers and the Med-
ical Price Index. Dr. Reiber concluded that Plaintiff 
would have worked until the age of 66 based on the fact 
that Plaintiff did not have a pension plan and Plain-
tiff’s statement that she intended to work until her 66th 
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birthday. The district court denied Defendant’s motion 
to exclude this testimony.

Key Language
•	 “Reiber’s	testimony	and	the	NAFE	[National	Asso-

ciation of Forensic Economists] Survey indicate 
that there may be several acceptable analytical 
approaches when it comes to projecting future eco-
nomic trends.” 139 F. Supp. 2d at 394–95.

•	 Although	economists	may	not	generally	agree	on	
future rates of inflation, it is sufficient that they gen-
erally accept a certain method for projecting rates of 
inflation. Id. at 395.

Frank v. N.Y.
972 F. Supp. 130 (N.D. N.Y. 1997)

Factual Summary
Plaintiffs claimed injuries due to occupational exposure 
to pesticides in state office buildings. This exposure ren-
dered Plaintiffs hypersensitive to normal levels of air-
borne environmental chemicals and pollutants, and 
their condition manifests itself in symptoms includ-
ing fatigue, severe headaches, numbness, respiratory in-
fections, vomiting, insomnia, anxiety, and depression. 
Plaintiffs allege that the state failed to make reason-
able accommodations for their disabilities. Plaintiffs’ 
experts would testify that Plaintiffs suffer from physi-
cal or mental impairments that substantially limit their 
ability to work, namely multiple chemical sensitivity 
(MCS), caused by their exposure to chemicals at work.

Key Language
•	 “MCS’s	status	in	the	medical	community	is	a	far	

cry from general acceptance.” 972 F. Supp. at 135. 
Reviews of MCS literature reveal little scientific evi-
dence substantiating the existence of MCS or an 
established cause and effect relationship between 
MCS and chemicals. Id.

•	 “MCS	also	has	failed	to	gain	acceptance	in	the	field	
of toxicology.” Id. at 136.

•	 “Every	federal	court	that	has	addressed	the	issue	of	
the admissibility of expert testimony on MCS under 
Daubert has found such testimony too speculative to 
meet the requirements of ‘scientific knowledge.’” Id.

Golod v. Hoffman La Roche
964 F. Supp. 841 (S.D. N.Y. 1997)

Factual Summary
Plaintiff sued drug manufacturer after losing vision in 
one eye after long term use of the drug Tegison. Plain-
tiff’s expert was prepared to testify that, with chronic 

use, Tegison accumulates in the body and can rise to 
toxic levels that will persist even after the drug is dis-
continued because it continues to be released from stor-
age in body fat and the liver. Dr. Barasch concluded that 
this continuing toxicity resulting from the release of Te-
gison or its metabolite from the liver and body fat into 
the bloodstream in combination with continued oral in-
gestion was responsible for Plaintiff’s injuries. Drs. Oks-
man and Friedman concluded that based on differential 
diagnoses, Plaintiff’s injuries were caused by Tegison. 
The district court allowed testimony based on differen-
tial diagnoses but excluded Dr. Barasch’s testimony re-
garding his theory of prolonged Tegison toxicity.

Key Language
•	 Although	Dr.	Barasch’s	testimony	that	Tegison	is	

stored in the fat and the liver appears to have sup-
port in the medical literature, his theory that the 
release of Tegison from storage in body tissues, in 
combination with continued oral ingestion of Tegi-
son, can raise the concentration of circulating Tegi-
son to extremely toxic levels and that such levels of 
Tegison persist and cause more extreme ocular con-
sequences has not achieved any acceptance in the 
medical community. 964 F. Supp. at 860.

Third Circuit

United States v. Lee
339 F. App’x 153 (3d Cir. 2009)

Factual Summary
Defendants appealed their convictions and sentences 
for their roles in a conspiracy to distribute heroin. One 
basis for Defendants’ appeal was the district court’s 
admission of expert DEA forensic chemist, Stacy 
Turner. Turner testified about the scientific methods 
and techniques used in testing the seized substances, 
including composite mixtures and sampling to identify 
and weigh the substances. Defendants objected to this 
testimony, claiming that Turner’s expert opinion con-
cerning portions of the seized substances that did not 
undergo testing were “educated guesses” and therefore 
did not reach the “level of reliability [required] of an 
expert witness.” 339 F. App’x at 160. The court deter-
mined that the district court properly exercised its dis-
cretion in admitting Turner’s testimony regarding her 
conclusions of the weight and identity of narcotics in 
the seized substances.

Key Language
•	 The	district	court	determined	that	the	scientific	tech-
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niques Turner employed “are widely used in the scien-
tific community” and that no evidence was presented, 
or elicited on cross- examination, that suggested oth-
erwise. Id.

•	 The	district	court	concluded	that	Defendants’	argu-
ments concerning the reliability of the expert’s con-
clusions on the weight and identity of the untested 
portions of the seized substances went to the weight 
of the evidence, not to its admissibility. Id.

•	 The	court	noted	that	it	previously	affirmed	the	
admissibility of expert testimony based on simi-
lar sampling methodology. Id. “Random sampling 
is generally accepted as a method of identifying 
the entire substance whose quantity has been mea-
sured.” Id. Further, the court stated that the admis-
sion of such testimony is consistent with Daubert 
when the expert’s methodology is consistent with the 
methodology widely used in her scientific field.

United States v. Fleet Mgmt., Ltd.
332 F. App’x 753 (3d Cir. 2009)

Factual Summary
The government appealed from the district court’s 
exclusion of its expert, Marine Science Technician 
Chief Matthew Jones, proffered to testify that the oil- 
contaminated bilge water and sludge was discharged 
from the Valparaiso Star ship into the sea, violat-
ing several federal statutes. After a Daubert hearing 
regarding the expert’s experience, activities, reasoning, 
and conclusions, the district court excluded the gov-
ernment’s expert. The government appealed, alleging 
that the district court misapplied the “reliability fac-
tors,” specifically, the expert’s experience and the gen-
eral acceptance of his methodology, and that it erred in 
crediting alternative explanations regarding why the 
oily waste may have been unaccounted for, other than 
discharge into the ocean. The government argued that 
the expert’s methodology was that of “reasoning to the 
best inference,” similar to differential diagnosis analy-
sis. 332 F. App’x at 754–55. The Third Circuit affirmed.

Key Language
•	 The	court	noted	that	“reasoning	to	the	best	infer-

ence” would involve the systematic and objective 
elimination of alternative causes, which the govern-
ment’s expert failed to do. According to the court, 
“[w]hile certain facts might have supported a per-
missible inference as to discharge, as the government 
urges, the very hallmark of the methodology relied 
upon is the elimination of alternative causes.” Id. 

at 755. The expert did not attempt to do this in his 
report or testimony.

•	 The	court	concluded	the	expert	did	not	conduct	a	
“differential diagnosis”; he failed to rule out other 
possible causes or provide “an intelligible response 
as to why it was not the actual cause.” Id. at 756.

•	 The	court	agreed	with	the	district	court	that	the	
expert failed to follow the reliable methodology that 
he urges as the basis for the admissibility of his opin-
ion and that his opinion should be excluded. Id.

United States v. Lee
315 F.3d 206 (3d Cir. 2003)

Factual Summary
Defendant pleaded guilty to travel for purposes of hav-
ing sex with a minor, transportation of child pornog-
raphy, possession of child pornography, and enticing 
a minor by computer to engage in sex. The conditions 
of Defendant’s sentenced supervision included “the 
defendant shall submit to random polygraph exami-
nation, examination to be administered by a certified 
examiner, at direction and discretion of a United States 
Probation Officer.” Defendant objected on the ground 
that it infringed his Fifth Amendment privilege against 
self- incrimination, and the polygraph condition was 
unnecessary, burdensome, and void for vagueness. A 
rather devious path was followed to determine whether 
or not admissibility at trial was a proper condition of 
release, but the court appeared to assume that it was. 
All of Defendant’s objections to the polygraph exami-
nation were rejected.

Key Language
•	 The	most	significant	language	is	in	footnote	6,	where	

the court, citing Daubert, observed that polygraph ev-
idence expert testimony will be deemed reliable even 
if it is not generally accepted in the relevant scientific 
community. The court listed some jurisdictions that 
deemed polygraph evidence admissible and others 
that rejected it. The general acceptance in the relevant 
scientific community was not a determining factor.

Betterbox Commc’ns, Ltd. v. BB Techs., Inc.
300 F.3d 325 (3d Cir. 2002)

Factual Summary
Betterbox, which sought to register its trademark 
in the United States for computer- related products, 
brought a declaratory judgment action against a com-
petitor alleging that it did not infringe upon the com-
petitor’s “Blackbox” trademarks. The competitor 
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counterclaimed trademark infringement, unfair com-
petition, and trademark dilution. The district court 
entered judgment upon a jury verdict for Plaintiff, and 
the competitor appealed. On appeal, the trial court was 
affirmed. Each side filed a pretrial motion in limine to 
exclude the other’s expert. The district court permit-
ted both experts to testify and the ruling was affirmed. 
The court held that the experts on both sides possessed 
“specialized knowledge” that was not possessed by the 
average layman. 300 F.3d at 327–28.

Key Language
•	 Admissibility	was	determined	on	the	basis	of	the	

“personal knowledge or experience” of the witness 
and an application of it to the facts before the wit-
ness rather than a methodology that satisfies the 
Daubert factors. Id. at 329.

•	 When	confronted	with	the	nature	of	his	knowledge,	
the expert was allowed to state that he informally 
surveyed colleagues and that he evaluated cata-
logues’ target markets on the basis of the following 
factors: “The perception of the names, the sophistica-
tion of the target audience/market, ‘the graphic logo 
design’, the presence in the marketplace, and the 
look and feel of the catalogues.” Id.

Elick v. Ford Motor Co.
2010 WL 2465172 (W.D. Pa. June 17, 2010)

Factual Summary
Defendant filed a motion in limine to preclude Plain-
tiff’s proffered expert, Dr. Charles Benedict, from tes-
tifying about centrifugal tests. Plaintiff offered the 
centrifugal tests as a depiction of principles forming the 
expert’s opinion, not as a re-creation of the automobile 
accident. The court admitted the evidence of Dr. Bene-
dict’s centrifugal tests for the purpose of demonstrating 
basic scientific principles regarding the design of the 
ball and saucer retractor and the phenomenon of spool-
ing, which was relevant in determining whether the re-
tractor in the Ford Explorer was defective and whether 
there were feasible alternative designs.

Key Language
•	 The	court	determined	that	although	Defendant	dis-

missed Dr. Benedict’s centrifugal tests as “junk sci-
ence,” it did not identify any specific problems with 
Dr. Benedict’s methodology or establish that the 
methodology was not generally accepted in his field. 
According to the court, “[t]he mere fact that Dr. 
Benedict is not aware of any other person who uti-
lizes this specific test does not establish that his 

methodology does not follow generally accepted 
standards. It is whether the test employed sound sci-
entific methods, and not whether the significance of 
the test itself is generally accepted, that is relevant.” 
2010 WL 2465172.

Thomas v. CMI Terex Corp.
2009 WL 3068242 (D. N.J. 2009)

Factual Summary
Plaintiffs alleged that an accident involving an asphalt 
milling machine designed and manufactured by 
Defendant left Plaintiff severely injured. While repair-
ing the machine, a piece from the machine hit Plaintiff, 
injuring his wrist and forcing him to propel backwards 
and hit part of the machine. The parties filed motions 
in limine seeking to preclude the others’ experts. The 
court denied Defendant’s motion to preclude the tes-
timony of Dr. Page, but granted in part its motion 
to preclude Dr. Hewitt’s testimony. The court denied 
Plaintiff’s motion to preclude Mr. Bills’ testimony.

Key Language
•	 Defendant	argued	that	Mr.	Page’s	expert	opin-

ion was not reliable because he did not test his the-
ories or subject them to peer review or publication 
and because there was no evidence that his theo-
ries were generally accepted in the scientific com-
munity, among other things. The court determined 
that “despite this laundry list of alleged flaws” the 
proposed testimony was sufficiently reliable to sat-
isfy Rule 702. 2009 WL 3068242, at *7. Mr. Page 
reviewed the “‘well-known, long- standing, and rec-
ognized industry rules for the design and manufac-
ture of all products’ emphasizing health and safety, 
including the National Society of Professional Engi-
neers (‘NSPE’), the Institute of Electrical and Elec-
tronics Engineers (‘IEEE Code of Ethics’), MIL-STD 
882 (‘the originator of the concept of system safety in 
the 1960s, and the progenitor of many system safety 
standards in use today’), and the ANSI B11.TR3-2000 
(‘a current standard that is widely used today’). Id.

•	 The	court	determined	that	Mr.	Page	applied	the	
“generally accepted industry standards” for hazard 
analysis and risk reduction in product design and 
manufacture to the present case. Id.

•	 The	court	also	determined	that	Mr.	Page’s	failure	to	
submit his risk analysis and alternative design for the 
battery boosting system of the milling machine for 
publication or peer review did not preclude admission 
of his expert testimony where he used well- recognized 
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risk analysis tools and adopted an alternative design 
already used in the industry. Id. at *9.

•	 Additionally,	the	court	rejected	Defendant’s	argu-
ment that Mr. Page’s theories were not generally rec-
ognized by the scientific community, because his 
method of analysis used well- recognized engineering 
standards and his alternative design was already at 
use in the industry. Id.

•	 The	court	held	that	Mr.	Bills’	stated	methodology	
and extensive expertise in the field of forensic analy-
sis of battery explosions provided a sufficiently reli-
able opinion to satisfy Rule 702. The expert applied 
the standard scientific methodology outlined in 
National Fire Protection Association 921: Guide for 
Fire & Explosion Investigations (a recognized guide 
prepared by a committee of which Mr. Bills was a 
member) to rule out each possible cause of the bat-
tery explosion and ultimately reach the conclu-
sion that Plaintiff’s conduct was the sole cause of the 
explosion. Id. at *4, 15.

Casper v. SMG
389 F. Supp. 2d 618 (D. N.J. 2005)

Factual Summary
Plaintiff was a contractor who provided workers to set 
up and dismantle temporary exhibits for trade shows 
at venues in the New Jersey area. Atlantic Exposition 
Services, Inc. (AES) was Plaintiff Casper’s assignor and 
predecessor plaintiff in this case. Defendants, SMG 
and McClintock, contracted with Carpenters Local 
623 under which SMG agreed not to contract work to 
employers, including AES, who did not have collec-
tive bargaining agreements with carpenters. The agree-
ment prevented AES from using less expensive Painters 
Union workers for jobs and caused AES to lose mar-
keting advantage and to incur significantly increased 
labor costs and lose profits. AES sued SMG, claim-
ing the agreement requiring the manager to insist that 
all contractors employ union labor when working on 
projects was an anti-trust violation. AES first filed a 
complaint with the NLRB, alleging that the agree-
ment was an unfair labor practice that violated §8(e) of 
the National Labor Relations Act. The administrative 
judge held that the agreement violated §8(e), and this 
was affirmed by the Third Circuit, but only the find-
ings essential to the holding were affirmed. All par-
ties agreed that the key legal issue in the antitrust case 
was whether the “non- statutory labor exception” to the 
antitrust laws applied to the agreement.

A law professor at Rutgers Law School was retained 
as an expert to answer that question. The court first 

struck any opinion the expert had on what the law 
required since that was a judicial function and not 
a proper subject of expertise for expert opinion. In 
response to Defendant’s motion to strike expert testi-
mony, the court held the professor could offer expert 
economic testimony, but his proposed testimony on the 
economic question was inadmissible due to its unreli-
ability. 389 F. Supp. 2d at 621.

Key Language
•	 The	court	struck	the	opinion.	The	court	said,	“with-

out any facts on which to base his opinion or specific 
methodology for arriving at a reliable inference, Pro-
fessor Harvey’s answer to question 4 is merely con-
jectural.” Id. at 623.

•	 The	court	further	held	that	the	opinion	was	inadmis-
sible under Rule 702 as amended. Id.

United States v. Reicherter
318 F. Supp. 2d 265 (E.D. Pa. 2004)

Factual Summary
This case was a prosecution for mail fraud and health-
care fraud filed against two dentists. The prosecu-
tion’s expert opined that Defendants did not perform 
the procedures for which they billed. He reviewed bill-
ing documents submitted to the insurance companies, 
examined some of Defendant’s patient files, and, from 
those sources, concluded that the procedures were not 
performed. The witness conceded this was a “subjec-
tive process” and that another expert could come to 
different conclusions. No effort was made to reduce 
his methodology to writing. He conceded his method-
ology has no general acceptance within the scientific 
community of which he is a member. He did not know 
of any non- judicial uses to which such a methodology 
had ever been put. In response to defendant’s motion to 
exclude the experts’ testimony the court granted it in 
part and denied it in part.

Key Language
•	 The	witness	would	not	be	permitted	to	rely	upon	

interviews of patients as an acceptable basis for opin-
ion testimony under Rule 703. Such interviews are 
not “of the type reasonably relied upon by experts in 
the particular field in performing opinions or infer-
ences upon the subject.” 318 F. Supp. 2d at 269.

•	 The	court	regarded	the	reliability	of	the	interviews	
as highly suspect. The witnesses had already given 
multiple statements to insurance companies and FBI 
agents, and the witness took very few notes on what 
the patients said. Defendants questioned the witness 
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about medical literature, discussing the deficiencies 
in patient recollection of medical procedures, and 
the witness was not aware of any such literature. Id.

Magistrini v. One Hour Martinizing Dry Cleaning
180 F. Supp. 2d 584 (D. N.J. 2002)

Factual Summary
While working at Defendant’s dry cleaners, Plaintiff 
was exposed to perchlorethylene (PCE). After being di-
agnosed with acute mylomonocytic leukemia (AMML), 
Plaintiff sued defendant. Defendants’ expert, Dr. Jandl, 
was prepared to testify that Plaintiff’s leukemia was not 
caused by exposure to any dry cleaning agent used in the 
course of her employment. Plaintiff’s expert, Mr. Stan-
ton, would testify that Plaintiff was regularly exposed 
to at least 200 ppm of PCE based on an “odor threshold 
methodology.” Plaintiff moved to exclude Dr. Jandl’s tes-
timony, and Defendants moved to exclude Mr. Stanton’s 
testimony. The district court denied both motions.

Key Language
•	 “Dr.	Janl’s	method	is	both	generally	accepted	and	

has been widely used in a non- judicial setting by sci-
entists and medical doctors. Additionally, the wide-
spread use of his treatise demonstrates Dr. Janl’s 
prominence in the field of hematology.” Id. at 612.

•	 Mr.	Stanton’s	estimation	of	PCE	based	on	odor	level	
tables provided in the industrial hygiene literature 
and the technical literature issued by Defendant Dow 
Chemical and various dry- cleaning trade associ-
ates is a generally accepted way of estimating expo-
sure levels in the absence of actual air sampling. Id. 
at 614.

•	 Although	Mr.	Stanton’s	methodology	is	not	the	
most reliable method (air sampling is more reliable), 
Defendants should not be allowed to capitalize on 
their own past failure to perform required air sam-
pling to deprive Plaintiff of the ability to offer evi-
dence of PCE exposure levels.

Eclipse Elecs. v. Chubb Corp.
176 F. Supp. 2d 406 (E.D. Pa. 2001)

Factual Summary
Plaintiff stored its entire inventory of electronic con-
nectors at Eastern America Warehouse. After 18 
months of storage, Plaintiff learned of severe damage 
to the inventory. Chubb, Plaintiff’s insurer, refused to 
pay Plaintiff’s claim on the basis that a significant part 
of the inventory remained undamaged and retained a 
large portion of its original value. Mr. Peel would tes-

tify that Plaintiff’s entire inventory of connectors was 
ruined by humidity and gases and as a result had no 
market value. Mr. Peel’s conclusion was based on the 
Battelle Study, which creates four separate classifica-
tions that mirror real world environmental conditions. 
Because the conditions at the warehouse mirrored con-
ditions present in a Battelle “Class III” testing environ-
ment, Mr. Peel opines that Plaintiff’s connectors would 
have suffered damage similar to the kinds observed 
in the Battelle experiments. The district court denied 
Defendant’s motion to exclude this testimony.

Key Language
•	 The	standards	articulated	in	the	Battelle Study have 

gained general acceptance as evidenced by their 
adoption by the Electronics Industries Alliance, the 
American Society of Testing and Materials, and the 
Instrumentation Society of America. 176 F. Supp. 2d 
at 410.

•	 “The	Battelle Study is unquestioned in the indus-
try and Peel’s customers such as IBM, Intel, Compaq, 
Tyco, and Dell rely on the use of similar studies.” Id.

In re TMI Litig. Cases Consol. II
911 F. Supp. 775 (M.D. Pa. 1996)

Factual Summary
Residents living near the Three Mile Island nuclear re-
actor sought damages for alleged exposure to radio-
active gases during a reactor accident. Plaintiffs put 
forward numerous experts to establish that they were 
exposed to sufficient doses of radiation to cause injury. 
Dr. Vergeiner was offered to testify regarding plume 
dispersion and dose estimates based upon his plume 
dispersion models. Professor Neuwirth was prepared 
to testify regarding his analysis of TMI soil samples 
and his half-life calculations for each of the samples. 
Dr. Wing’s proffered testimony related to his cancer in-
cidence study, which is a reanalysis of a prior study of 
cancer incidence in the TMI area that had concluded 
that radiation exposure had not caused an increase in 
post- accident cancer incidence. Based on his statisti-
cal analysis of the data, Dr. Wing concluded that the 
increases in increases in cancer in the post- accident pe-
riod are “consistent with allegations that the magnitude 
of radiation doses from the TMI accident were much 
higher than was assumed in the past.” Dr. Crawford- 
Brown was offered by Plaintiffs to review the totality of 
the evidence and to render a final opinion as to whether 
Plaintiffs’ experts, as a whole, considered the types of 
evidence necessary to establish what dose or doses of 
radioactivity were delivered to the TMI area residents.
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Key Language
•	 Dr.	Vergeiner’s	plume	dispersion	and	dose	estimate	

methodologies cannot be categorized as generally 
accepted based upon Dr. Vergeiner’s discarding of 
standard mathematical computer models often used 
to estimate concentrations when actual concentra-
tion measurements are unavailable. 911 F. Supp. at 
796. Further, Dr. Vergeiner failed to provide a suffi-
cient scientific explanation for his decision to discard 
these generally accepted methods in favor of his self-
styled models, for which there was no independent 
evidence of general acceptance. Id. at 797.

•	 Although	Dr.	Neuwirth’s	soil	extraction	techniques	
followed generally accepted principles, calculat-
ing the half-life of each soil sample as a whole rather 
than calculating the half-lives of specific radionu-
clides within each soil sample was not generally 
accepted. Id. at 803.

•	 Defendants’	claim	that	Dr.	Wing’s	cancer	incidence	
study does not follow generally accepted method-
ology because it produces conclusions at odds with 
what is generally known and accepted about cancer 
latency periods goes to the weight of the testimony 
rather than its admissibility. Id. at 822.

•	 While	exposure	assessment	is	a	generally	accepted	
and helpful methodology, Dr. Crawford- Brown’s fail-
ure to develop a testable hypothesis demonstrates his 
failure to follow a generally accepted methodology. Id. 
at 825–26. Dr. Crawford- Brown could have performed 
a full exposure assessment analysis, including an eval-
uation of the relative strength or weakness of each of 
the strands of evidence available to him. Id. at 825.

In re TMI Litig. Cases Consol. II
922 F. Supp. 997 (M.D. Pa. 1996)

Factual Summary
See above. Dr. Molholt reviewed the medical histories 
of 11 test plaintiff cases to determine whether or not 
the cancers they developed after the TMI accident were 
caused by radiation exposures from that accident. Dr. 
Molholt was prepared to testify that the radionuclide 
releases from the TMI accident were causally related 
to the subsequently observed statistically significant 
increases in birth defects and cancers among exposed 
populations. Based on his evaluation of lymphocyte 
data and the ancillary evidence, Dr. Molholt concluded 
that “[a]s a direct consequence of the accident, indi-
vidual off-site exposures exceeded 100 rems for many 
persons, which conclusion also exceeds official esti-
mates of dose by over three orders of magnitude.” Dr. 
Fajardo reviewed the clinical records of several plain-

tiffs and concluded that Plaintiffs exhibited the stated 
neoplasms and that such neoplasms can be induced 
by ionizing radiation. Defendants moved to exclude 
Dr. Molholt’s and Dr. Fajardo’s testimony. The district 
court granted the motion with respect to Dr. Molholt 
and denied the motion with respect to Dr. Fajardo.

Key Language
•	 Dr.	Molholt’s	assessment	of	exposure	based	on	his	

lymphocyte back- calculation methodology and other 
“ancillary evidence” is not generally accepted. 922 
F. Supp. at 1029–30.

•	 “The	accepted	toxicological	methodology	would	
first ascertain exposure and dose, and then utilize 
deductive clinical reasoning to make the causal link 
between exposure and subsequent illness.” Id. Dr. 
Molholt blurred the distinction between these steps 
by using substantially the same information to back- 
calculate dose that he uses to support his finding of a 
causal link. Id. at 1030.

•	 Further,	in	contravention	of	the	Reference	on	Scien-
tific Evidence, Dr. Molholt finds that Plaintiffs’ neo-
plasms are causally related to exposure during the 
TMI accident without quantifying a dose for any of 
the plaintiffs. Id.

•	 To	the	extent	that	Dr.	Fajardo’s	methodology	is	char-
acterized as a differential diagnosis, it satisfies the 
general acceptance prong of Daubert. Id. at 1035. 
Dr. Fajardo’s review of clinical records, ruling out of 
other potential etiologies, and consideration of rel-
evant latency periods reflects a generally accepted 
form of the differential diagnosis technique. Id.

•	 “To	the	extent	that	Dr.	Fajardo	claims	that	he	can	
with medical certainty identify the etiology of a spe-
cific neoplasm as exposure to ionizing radiation 
based upon a medical evaluation, his methodology is 
not generally accepted.” Id. at 1036.

•	 Because	Dr.	Fajardo’s	methodology	appears	to	be	a	
hybrid of accepted and unaccepted methodologies, 
the general acceptance factor will weigh neither in 
favor nor against the admission of his testimony. Id.

In re TMI Litig. Cases Consol. II
922 F. Supp. 1038 (M.D. Pa. 1996)

Factual Summary
See above. Dr. Winters was prepared to testify that, 
based upon his review of all of the test plaintiffs’ medi-
cal records, and his personal examination of the living 
test plaintiffs, each of the test plaintiffs’ neoplasms was 
caused by their exposure to ionizing radiation during 
the TMI accident. Dr. Zakrewski concluded that the var-
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ious forms of cancer Plaintiffs suffered from were most 
likely caused by exposure to radiation released during 
the TMI accident. In forming his opinion, Dr. Zakrewski 
relied on the diagnosis supplied by Plaintiffs’ physicians, 
reviewed summary sheets for each Plaintiff prepared by 
Plaintiffs’ counsel, and testified that he was provided the 
data prior to constructing his methodology.

Key Language
•	 It	is	not	generally	accepted	to	infer	a	causal	relation-

ship between a possible exposure to ionizing radia-
tion and a subsequent health effect based solely upon 
a differential diagnosis. 922 F. Supp. at 1044. How-
ever, to the extent that Dr. Winters’ proffered testi-
mony will be supported at trial by evidence that the 
test plaintiffs were exposed to sufficient doses of ion-
izing radiation, Dr. Winters’ testimony satisfies the 
general acceptance factor. Id. at 1045.

•	 The	data	considered	by	Dr.	Zakrewski	is	not	the	type	
that reasonable experts would rely upon in perform-
ing a risk assessment to determine the likelihood 
that a given individual’s cancer was induced by radi-
ation exposure. Id. at 1050.

•	 Dr.	Zakrewski	failed	to	subscribe	to	the	guidelines	
propagated by any of several internationally re-
spected organizations for conducting risk assess-
ments where there has been a known or potential 
exposure to ionizing radiation. Id. at 1050. Were 
Dr. Zakrewski’s risk assessment to bear some re-
semblance to any of these guidelines, his testimony 
would be admitted and any challenges to the method-
ology could be brought out on cross- examination. Id.

Wade-Greaux v. Whitehall Labs., Inc.
874 F. Supp. 1441 (D. V.I. 1994)

Factual Summary
The mother of a child born with limb deformation 
sued the manufacturer of Primatene Tablets and Mist, 
over- the- counter asthma medications, which she con-
sumed during pregnancy. Plaintiff offered five ex-
pert witnesses to testify regarding the teratogenicity 
of Primatene Tablets and Mist in humans at therapeu-
tic doses. According to her experts, sympathomimetics 
and methylxanthines, active ingredients in the drugs, 
are potentially teratogenic in humans. The district court 
granted Defendant’s motion for summary judgment.

Key Language
•	 Although	Plaintiff’s	expert	witnesses	do	not	hold	

themselves out as teratologists, because each offers 
an opinion with respect to human birth defects and 

their causes (i.e., the field of teratology), their meth-
odologies must be compared with the methodology 
generally accepted by the community of teratolo-
gists. 874 F. Supp. at 1478.

•	 “[A]n	essential	element	of	the	generally	accepted	
methodology [of teratology] is that exposure during 
pregnancy should be associated with an increased 
frequency of distinctive pattern of birth defects, as 
shown through repeated, consistent human epidemi-
ological studies.” Id.

•	 Plaintiff’s	expert	witnesses’	extrapolation	from	ani-
mal data to humans to prove causation without 
supportive positive epidemiological studies “is scien-
tifically invalid because it is inconsistent with several 
universally accepted and tested scientific principles.” 
Id. at 1480.

•	 “Anecdotal	human	data…	have	inherent	biases	that	
make them unreliable…. [S]uch anecdotal human 
data do not represent the type of data reasonably 
relied upon by experts in the field….” Id. at 1483.

Fourth Circuit

Pugh v. Louisville Ladder, Inc.
361 F. App’x 448 (4th Cir. 2010)

Factual Summary
Plaintiff brought a product liability suit against Defen-
dant, alleging that a ladder Defendant manufactured 
structurally failed during normal use, causing Plaintiff 
to fall and suffer injuries. In their investigation, Plain-
tiff’s experts discovered microscopic cracks throughout 
the ladder. Before trial, the district court denied Defen-
dant’s motion to exclude Plaintiff’s experts. Plaintiff’s 
expert testified about the Plaintiff’s theory of crack 
propagation leading to the structural failure of the lad-
der. The jury returned a verdict for Plaintiff. Defendant 
appealed, arguing that the district court abused its 
discretion in denying its motion to exclude Plaintiff’s 
experts, excluding testimony regarding the absence of 
end-user complaints reporting “cracking,” and allow-
ing Dr. Craft to be reserved as a rebuttal witness. The 
Fourth Circuit affirmed.

Key Language
•	 Defendant	argued	that	Plaintiff’s	experts	failed	to	

conduct several additional tests, but the court deter-
mined that in light of the testing performed and lack 
of evidence suggesting that the testing was unreliable, 
this alleged failure to conduct additional tests “goes 
more to the weight of the expert testimony than to its 
Daubert admissibility.” 361 F. App’x at 456.
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Boss v. Nissan N. Am., Inc.
228 F. App’x 331 (4th Cir. 2007)

Factual Summary
Plaintiff was severely injured when the car in which he 
was riding overturned. He sued the car manufacturer, 
claiming that the car’s power steering system was neg-
ligently designed. He alleged that a particle became 
lodged in the spool valve of the power steering system, 
blocking the flow of power steering fluid, which caused 
the driver to lose control of the vehicle. Plaintiff argued 
that the particle filter in the vehicle’s power steering 
system was defectively designed and that Nissan negli-
gently failed to warn customers of the need to routinely 
change the power steering fluid and filter. Plaintiff 
proffered four expert witnesses to testify that Nissan’s 
power steering system was defectively designed and 
that a particle jam in the power steering system caused 
a steering malfunction. The district court excluded 
Plaintiff’s proffered experts after a Daubert hearing. 
The Fourth Circuit affirmed.

Key Language
•	 The	court	explained	that	the	risk	of	a	steering	mal-

function caused by particle jamming is not gen-
erally accepted in the engineering community. “A 
study conducted by the National Highway Traf-
fic Safety Administration (NHTSA) determined 
that particle jamming did not pose a risk to driv-
ers. General Motors, which contributed to the study, 
stated that ‘a lockup due to metal particles… in the 
power steering fluid at the spool valve location can 
not occur’ in steering systems with a direct mechan-
ical link between the steering wheel and the road 
wheels. Likewise, Ford Motor Company concluded 
that a particle jam would not cause anything beyond 
‘inconsequential, momentary interferences with the 
steering that would be easily overcome by the driver.’ 
The NHTSA also reviewed 36 lawsuits in which 
plaintiffs alleged that a particle jam caused a steer-
ing malfunction and concluded that ‘assignment 
of the fatalities to the power steering spool valve or 
the power steering system [was] not logical.’” 228 
F. App’x at 338.

•	 Despite	the	lack	of	scientific	evidence	or	testing,	
the experts opined that a particle jam must have 
occurred because it was the only plausible explana-
tion for the crash. The court noted that the experts 
“simply assume that human error did not cause the 
crash.” According to the court, this assumption—
combined with the lack of evidence showing that a 

particle jam occurred—made the experts’ testimony 
unreliable and speculative. Id.

United States v. Moreland
437 F.3d 424 (4th Cir. 2006)

Factual Summary
Defendant appealed his conviction on two counts of 
possession with intent to distribute cocaine base. In 
a sting operation, state troopers purchased cocaine 
base from Defendant. Defendant alleged that the court 
should not have allowed a lab technician to testify 
as an expert regarding the identity of the substance 
obtained from Defendant. When the expert identi-
fied the substances as cocaine base, Defendant cross- 
examined her regarding her methodology. She testified 
that the lab at which she worked followed protocols for 
testing the substances that were “accepted in the sci-
entific community throughout the United States.” 437 
F.3d at 430. Defendant challenged the admissibility of 
the government’s proffered expert. The court deter-
mined that the district court did not abuse its discre-
tion in admitting the expert’s testimony.

Key Language
•	 After	discussing	Rule	702	and	the	factors	outlined	in	

Daubert, the court held that the district court did not 
err in admitting the expert’s testimony because she 
testified that her testing methods were accepted in 
the relevant scientific community and were subject to 
quality control measures, and discussed the standards 
against which her test results were measured. Id.

Anderson v. Westinghouse Savannah River Co.
406 F.3d 248 (4th Cir. 2005)

Factual Summary
Plaintiff, a female administrative assistant, brought 
a Title VII action alleging disparate impact of her 
employer’s use of Competency Based Posting System 
(CBPS) and Ranked Performance Pay Process (RP3) 
and disparate treatment relating to promotions she did 
not receive. The trial court denied class certification, 
granted Defendant’s motions in limine on expert testi-
mony, and granted summary judgment to Defendants, 
and Plaintiff appealed. On appeal, the court held the 
district court did not abuse its discretion in excluding 
testimony of the employee’s report about RP3 rank-
ings. The merit pay increases under RP3 system on 
grounds that statistical analysis on which the testi-
mony was based is deficient. That is the only part of the 
case that involves expert testimony and, for that rea-



Chapter 4 ❖ Acceptance in the Scientific Community ❖ 173

son, the only part reviewed. The court held in effect 
that the statistical analysis employed by Plaintiff’s 
expert was flawed and inadmissible. The basic reason 
was relevance, but reviewed here for the court’s obser-
vations concerning methodology of statisticians and 
the reliability of sampling methods.

Key Language
•	 RP3	ranking	system	is	used	to	determine	merit	

raises for employees within a single division. In 1998 
and 1999, Savannah River had 18 separate divisions 
and the RP3 system was used to rank employees for 
merit raises within and not across each division. The 
witnesses’ studies did not compare similar situated 
workers at the Savannah River site, essentially ren-
dering his study irrelevant. 406 F.3d at 262.

Bryte ex rel. Bryte v. Am. Household, Inc.
429 F.3d 469 (4th Cir. 2005)

Factual Summary
Personal representatives and relatives of a victim of a 
fatal fire brought products liability action against the 
defendant- manufacturer of a blanket, which Plaintiffs 
alleged was the cause of the death of the decedent. The 
district court granted Defendant JMOL at the close of 
Plaintiff’s case. The decision was affirmed on appeal. 
Plaintiff contended that an electrically heated blanket 
caused a fatal fire that spread in the apartment where 
the decedent resided. Plaintiffs alleged the blanket had 
a defective safety circuit that caused the deadly fire. 
Plaintiff contended that the testimony of two experts 
should have been received, and even had such testi-
mony not been received, circumstantial evidence was 
sufficient under West Virginia law to submit the case to 
a jury. The contention was denied, and the trial court 
was affirmed on appeal.

Key Language
•	 “[T]he	district	court	considered	plaintiffs’	proffers	

and determined that, under Daubert, neither expert 
had a sufficiently reliable basis for his opinion, and 
it thus excluded Dennis’ and Dr. Cronenwett’s testi-
mony as to causation. 429 F.3d at 474.

•	 One	expert	also	opined	the	electric	blanket	was	the	ig-
nition source of the fire and based it on an inductive 
process similar to a differential diagnosis. He simply 
tried to eliminate some, but not all, possible causes of 
the fire and finally admitted, “I never saw any physi-
cal evidence of the blanket so I don’t know what spe-
cific—what the specific cause of the ignition was.” Id.

•	 The	court	then	observed	that	the	experts	did	not	
exclude all or even most of the other possible sources 
of fire, thereby making the inference based upon dif-
ferential diagnosis faulty. Id. at 477.

•	 The	court	observed	that	the	experts	did	not	fol-
low NFPA standards which require investigators to 
exclude “all other reasonable origins and causes.” Id. 
at 478.

United States v. Crisp
324 F.3d 261 (4th Cir. 2003)

Factual Summary
Defendant was convicted by a jury in the district 
court of bank robbery, bank robbery with a dangerous 
weapon, and brandishing a firearm during and in rela-
tion to the robbery. The government gathered persua-
sive evidence from others involved in the robbery that 
incriminated Defendant. A co- defendant in the bank 
robbery was arrested at the same time. As he walked 
past Defendant’s cell, a handwritten note was slid out 
from under Defendant’s door in which he asked the co- 
defendant to make a number of statements to the pros-
ecutors that would exonerate Defendant. The note was 
presented by the government at trial. Defendant denied 
authorship of the note, so the government produced 
a fingerprint expert with the North Carolina State 
Bureau of Investigation (SBI) and another handwriting 
expert, a special agent describing himself as a “Ques-
tioned Document Analyst” with the same organiza-
tion. They both had legitimate samples of Defendant’s 
handwriting and both confirmed that the incrimi-
nating note was authored by Defendant. The convic-
tion that included the testimony of the two experts was 
affirmed on appeal.

Key Language
•	 “General	acceptance”	appeared	to	be	proven	by	the	

court by citing numerous cases that have held finger-
print identification as admissible. 324 F.3d at 266–67.

•	 “General	acceptance”	of	the	reliability	of	hand-
writing experts appears to have been proven by the 
acceptance of such testimony by other courts, citing 
decisions in the Eighth, Eleventh, Sixth, and Third 
Circuits, and citing a number of district court deci-
sions that rejected the testimony of handwriting 
experts. Id. at 270.

•	 “Like	fingerprint	analysis,	handwriting	compari-
son testimony has a long history of admissibility in 
courts of this country…. [T]he fact that handwriting 
comparison analysis has achieved widespread and 
lasting acceptance in the expert community gives us 
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the assurance of reliability that Daubert requires.” 
Id. at 271.

Ruffin v. Shaw Indus., Inc.
149 F.3d 294 (4th Cir. 1998)

Factual Summary
Plaintiffs, a mother and daughter, began experiencing 
physical symptoms such as nosebleeds, rashes, extreme 
sweating, chills, sleeplessness, and racing of the heart 
following the installation of new carpet in their home. 
Plaintiffs sued the carpet manufacturer, alleging the 
chemicals in the carpet installed in their home caused 
them severe toxic injuries. Dr. Anderson was prepared to 
testify that based on her testing, the carpet sample was 
biologically active and produced sensory irritation, pul-
monary irritation, and neurological changes in mice, 
which are indicative that human beings would suffer 
similar biological responses. The district court granted 
Defendant’s motion to strike the affidavit and testimony 
of Dr. Anderson. The Fourth Circuit affirmed.

Key Language
•	 The	fact	that	the	EPA	study	and	Anderson	Labs	

studies, which were conducted simultaneously but 
separately, reached radically different results and con-
clusions indicate that Anderson’s technique is not gen-
erally accepted in the relevant scientific community.

•	 According	to	the	EPA,	“despite	our	best	efforts,	
which were considerable… we have not been able to 
independently replicate the severe toxicity described 
by Anderson Laboratories.” 149 F.3d at 297.

United States v. Willock
696 F. Supp. 2d 536 (D. Md. 2010)

Factual Summary
A grand jury indicted Defendants for conspiracy to 
participate in a racketeering enterprise. The govern-
ment presented Baltimore County firearms examiner, 
Sergeant Mark Ensor, who concluded that cartridge 
casings at both crime scenes “matched,” i.e., that it 
was highly likely they were discharged from the same 
gun. Defendants moved to exclude firearms testimony, 
arguing that the basis for the expert’s conclusion, “fire-
arm toolmark identification,” was unreliable and scien-
tifically invalid.

Key Language
•	 The	court	discussed	that	federal	courts,	almost	with-

out exception, have admitted toolmark evidence, 
often without applying the Daubert factors. 696 
F. Supp. 2d at 563. It also noted, however, that recent 

cases reflected concerns about the admissibility of 
firearm toolmark identification testimony. Id. at 564.

•	 The	court	found	that	“despite	its	inherent	subjectiv-
ity, the AFTE [Association of Firearm and Tool Mark 
Examiners] theory of firearms- related toolmark 
identification, which has as its primary objective 
the determination of whether ‘sufficient agreement’ 
exists between examined bullets or cartridges to 
enable a toolmark examiner to conclude that there 
is a ‘match,’ has been generally accepted within the 
field of toolmark examiners, and that, despite the 
fact that there is ‘no universal agreement as to how 
much correspondence exceeds the best known non-
matching situation’… the AFTE training courses and 
CTS proficiency testing (with all of its limitations) 
demonstrate the existence of standards governing 
the methodology of firearms- related toolmark exam-
ination to enable a properly trained examiner to 
provide in-court technical testimony that will be suf-
ficiently reliable and helpful to a lay jury to assist the 
jurors in determining whether bullets or cartridges 
have been fired from a particular firearm, with two 
important qualifications.” Id. at 571–72.

Tunnell v. Ford Motor Co.
330 F. Supp. 2d 707 (W.D. Va. 2004)

Factual Summary
Plaintiff brought a product liability action against a De-
fendant alleging breach of implied warranty and defec-
tive design. Plaintiff was a passenger and badly burned 
when the vehicle caught fire while he was trapped in-
side the vehicle following the vehicle’s collision with 
a stationary pole. Because of the odor, some eyewit-
nesses believed the origin to be electrical. They also saw 
“sparking” in the dashboard. Plaintiff claimed that the 
1999 Mustang was defective in design and unreason-
ably dangerous because it did not have a safety device to 
disconnect the battery after the collision, which he con-
tended would have prevented the fire from starting. He 
produced expert witnesses to testify that the fire started 
in the dashboard because the wiring harness was 
crushed on impact and there was no battery- disconnect 
device or other means to shield the wires from crush 
damage and retain the connection to the battery. While 
still energized, the wires were crushed in the impact, 
causing high resistance, which in turn caused heat. The 
experts claimed they based their opinions on the exam-
ination of the vehicle, employing National Fire and Or-
igin Investigation methodology that the fire was caused 
by a high resistant fault, characteristic of one that could 
have started without blowing a fuse. Defendant did use 
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an inertia disconnect switch to shut off power to the 
fuel pump in case of impact. One of Plaintiff’s experts 
installed such a device on a 1999 Mustang and opined 
that the device, coupled with other commonly avail-
able materials would have prevented Plaintiff’s burn in-
juries. The device described by the expert was actually 
tried and performed its intended function. As evidence 
of reasonable consumer expectations, Plaintiff of-
fered circumstantial evidence regarding the industry’s 
awareness of the hazard and the feasibility of a safety 
measure, as well as direct evidence in the form of ret-
rospective consumer expectation surveys, which were 
eliminated because the surveys were skewed in favor of 
those so injured.

Key Language
•	 Survey	evidence	is	independently	admissible	at	trial	

where there is a substantial showing of reliability. 
Reliability is based upon a standard for admissibil-
ity which includes: (1) the survey was “conducted in 
accordance with generally accepted survey princi-
ples” and (2) “the results are used in a statistically 
correct manner.” The facts and data of a consumer 
expectation survey need not be independently 
admissible as long as they comply with Rule 703. 330 
F. Supp. 2d at 716.

•	 Under	the	admissibility	standard,	a	reliable	expec-
tation survey is conducted in accordance with gen-
erally accepted principles where methodological 
techniques are valid. The court then listed accepted 
consumer expectation survey principles that are 
regarded as valid methodological techniques. Id.

•	 The	court	considered	whether	or	not	the	methodol-
ogy applied by both witnesses, who relied upon sur-
vey evidence, used a methodology that was regarded 
as acceptable by their discipline’s community, was 
determined from the criteria set out in Reference 
Manual on Scientific Evidence prepared by the Fed-
eral Judicial Conference. Both experts were well edu-
cated and well qualified in mathematics, economics, 
marketing, and statistics. Id. at 716–17.

Adams v. NVR Homes, Inc.
141 F. Supp. 2d 554 (D. Md. 2001)

Factual Summary
Purchasers of home constructed over former sand 
quarry brought suit against builder after they discov-
ered methane gas seepage caused by an organic fill. 
Defendants filed a motion in limine to exclude sev-
eral of Plaintiffs’ experts, including Thomas Jones, who 
reviewed aerial photographs of the building site that 

had been taken between 1964 and 1998 to determine 
when or where there had been a disruption of nor-
mal surface cover. The district court excluded the testi-
mony of Mr. Jones.

Key Language
•	 The	expert’s	failure	to	view	stereographic	photo-

graphs, as opposed to aerial photographs, did not 
comport to generally accepted scientific methodol-
ogy in light of the expert’s admission that “to do a 
really complete analysis of the site, he would need to 
look at stereographic photographs.” 141 F. Supp. 2d 
at 566.

Samuel v. Ford Motor Co.
96 F. Supp. 2d 491 (D. Md. 2000)

Factual Summary
The 1993 Ford Aerostar van in which Plaintiffs were 
riding rolled over after it was involved in an accident. 
Plaintiffs sued Ford, claiming that the Aerostar was 
defective and unreasonably dangerous due to its pro-
pensity to roll over. Plaintiffs’ expert was prepared 
to testify that the Ford Aerostar van has a propensity 
to roll over based on the Mechanical Systems Analy-
sis Inc. (MSAI) Accident Avoidance Maneuver (AM) 
Test. Defendant moved to exclude his testimony, argu-
ing that the MSAI AM test subjected the tested vehicle 
to conditions that greatly exceed what reasonably can 
be expected when a vehicle is driven under real world 
emergency conditions. In addition, Defendant claimed 
that the MSAI AM test is similar to the Consumers 
Union Short Course Test, which has not been accepted 
within the automotive industry or the NHTSA. The 
district court granted the motion.

Key Language
•	 The	fact	that	the	automobile	industry	may	use	var-

ious forms of AM testing does not confer general 
acceptance on the specific format of Dr. Kaplan’s 
MSAI AM test. 96 F. Supp. 2d at 500.

•	 Steering	angles	and	rates	used	by	Dr.	Kaplan	in	
MSAI test were in some instances within a range 
that NHTSA concluded was excessive. Id. at 500–01.

•	 That	steering	angles	employed	in	Dr.	Kaplan’s	MSAI	
test are comparable to those used in other AM test-
ing is unpersuasive given the different methodolo-
gies of “J-Turn” and “Fishhook” tests. Id. at 501.

•	 A	1999	study	designed	to	measure	steering	angles	
and rates for non- professional drivers forced to 
employ accident avoidance maneuvers when con-
fronted with unexpected, realistic crash- imminent 
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situations demonstrated that the non- professional 
drivers’ steering angles were substantially below 
those reported in Dr. Kaplan’s MSAI test and the 
average maximum steering rates were substantially 
lower than the rates reported in Dr. Kaplan’s test 
when a professional driver experienced tip ups. Id.

•	 Other	than	the	U.S.	Air	Force,	no	government	agency	
or automotive manufacturer uses the MSAI test to 
evaluate a vehicle for roll over resistance. Id. at 503.

Hartwell v. Danek Med., Inc.
47 F. Supp. 2d 703 (W.D. Va. 1999)

Factual Summary
Plaintiffs filed suit against the manufacturer of a spinal 
fixation device following unsuccessful spinal fusion sur-
geries. Plaintiffs’ experts were prepared to testify that 
the Texas Scottish Rites Hospital devices (TSRH devices) 
were defective and that these defects caused Plaintiffs’ 
injuries. The district court granted Defendant’s motion 
for summary judgment because Plaintiffs’ experts’ testi-
mony on causation was not sufficiently reliable.

Key Language
•	 Plaintiffs’	experts’	failure	to	examine	Plaintiffs	and	

to rule out other causes for Plaintiffs’ painful condi-
tions did not follow generally accepted practice.

•	 “It	is	simply	inconceivable	that	the	scientific	commu-
nity would, to any degree, find it acceptable to make 
dramatic diagnoses of the type at issue here simply 
by reviewing the operative notes of other doctors and 
briefly familiarizing oneself with the procedures per-
formed.” 47 F. Supp. 2d at 713.

•	 Other	than	this	expert,	all	doctors	have	testified	that	
“the most important indicators they have for correctly 
diagnosing a patient’s conditions are the patient’s own 
words, the results of their own physical examination 
of the patient, and the imaging studies produced dur-
ing the course of the patient’s treatment.” Id.

Ballinger v. Atkins
947 F. Supp. 925 (E.D. Va. 1996)

Factual Summary
After ingesting NutraSweet in connection with the At-
kins Diet Program, which is a ketogenic diet that fo-
cuses on high- protein, low-carbohydrate intake, 
Plaintiff alleged that he suffered from a series of chronic 
hypoglycemic- type symptoms. Dr. Sears was prepared 
to testify that the combination of a ketogenic diet with 
consumption of large amounts of NutraSweet contrib-
uted to significant and permanent neurological damage 
caused by an inability of the brain to remove excessive 

levels of aspartic acid. The district court granted Defen-
dant’s motion to exclude Dr. Sears’ testimony.

Key Language
•	 Dr.	Sears’	acknowledgement	that	there	has	been	no	

study ever done that concludes that NutraSweet is 
unsafe when ingested as part of a low carbohydrate 
diet and admission that his “working hypothesis” is 
not “well accepted” in any scientific field, indicate 
that Dr. Sears has failed to demonstrate any accep-
tance within the relevant scientific community. 947 
F. Supp. at 927–28.

Fifth Circuit

Wells v. SmithKline Beecham Corp.
601 F.3d 375 (5th Cir. 2010)

Factual Summary
Plaintiff sued SmithKline, alleging it had failed to warn 
him that one of its drugs, Requip, had a side effect of 
pathological gambling. He took Requip to alleviate his 
symptoms of Parkinson’s disease. Plaintiff presented 
three experts to discuss that Requip can cause patho-
logical gambling. The three experts conceded that no 
scientifically reliable evidence of a cause- and- effect 
relationship between Requip and gambling existed. 
Defendant moved for summary judgment, arguing that 
the experts’ testimony did not meet Daubert’s admissi-
bility requirements or, alternatively, that the lack of sci-
entifically reliable data supporting general causation 
precluded recovery under Texas law. The district court 
held that because the experts’ opinions were not scien-
tifically reliable, the testimony was inadmissible. The 
Fifth Circuit affirmed.

Key Language
•	 One	expert	testified	that	based	on	the	scientific	stan-

dard applied in his practice as a psychiatrist and 
research scientist, the scientific literature did not 
establish a “cause- and- effect relationship between 
Requip and gambling.” 601 F.3d at 379. The court 
determined that the literature on which the experts 
based their conclusion did not provide the “‘sci-
entific knowledge’ upon which to base an opinion 
under Daubert.” Each expert conceded that the stud-
ies were not statistically significant epidemiology. Id. 
at 380. “While we understand that in epidemiology 
hardly any study is ever conclusive, and we do not 
suggest that an expert must back his or her opinion 
with published studies that unequivocally support 
his or her conclusions, here there is simply too great 
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an analytical gap between the data and the opinion 
proffered.” Id.

•	 The	court	held	that	“the	bases	for	the	experts’	con-
clusions pass none of the applicable Daubert tests: 
that Requip causes problem gambling is not gener-
ally accepted, has not been subjected to peer review 
and publication, and is not backed by studies meet-
ing requisite scientific standards.” Id. at 380–81.

United States v. Valencia
600 F.3d 389 (5th Cir. 2010)

Factual Summary
Defendants appealed wire fraud convictions arising 
from alleged efforts to manipulate natural gas mar-
kets. The court affirmed on the basis that Defendants 
received a fair trial and that the convictions rest on 
solid evidence. Defendants worked for natural gas trad-
ers, buying and selling natural gas to fulfill long-term 
contracts, to utilize capacity, and bring profits to their 
employers. They were required to gather and submit 
bidweek trade information to Inside FERC Gas Mar-
ket Report (Inside FERC) and Natural Gas Intelligence 
(NGI). The government alleged that Defendants sub-
mitted, or caused to be submitted, reports with false 
information to the publications in a scheme to manip-
ulate the price of natural gas. Prior to trial, Defendants 
moved to limit or exclude the testimony of two gov-
ernment witnesses, Glenn Labhart, the chief risk offi-
cer during the time period of the acts alleged in the 
indictment, and Matthew O’Loughlin. The government 
proffered Labhart to determine whether trade reports 
contained true or false information and whether 
changes in the indices published would have affected 
profits. The government retained O’Loughlin to deter-
mine whether Defendant’s false reports could have, 
or did, affect the monthly indices published by Inside 
FERC and NGI. The court determined that Labhart was 
a corporate fact witness and allowed him to testify. 
The court also ruled that O’Loughlin’s testimony was 
admissible after a Daubert hearing.

Key Language
•	 Regarding	the	Daubert factors, the court discussed 

that the district court recognized that the unprece-
dented nature of O’Loughlin’s work made it imprac-
tical, if not impossible to subject the methods to peer 
review and publication, and that there would be no 
general acceptance of the theory in the scientific or 
expert community. 600 F.3d at 425.

•	 “However,	given	the	arithmetic	underpinnings	of	
O’Loughlin’s analysis, one can test the theories and 

determine the rate of error. Indeed, by noting that 
the volume- weighted averages matched the pub-
lished indices approximately eighty percent of the 
time, O’Loughlin acknowledged that his opinion—
that prices reports had the tendency to affect indi-
ces—was imperfect. The district court recognized 
that the fit between the data and O’Loughlin’s the-
ory was approximate, but reasoned this did not 
render the opinions altogether unreliable, and defen-
dants could highlight any inconsistencies on cross- 
examination. In light of the district court’s insightful 
consideration of, and fidelity to, the Daubert factors 
at this necessarily ‘flexible’ stage of the trial, we can-
not say that the court abused its discretion in admit-
ting O’Loughlin’s testimony as sufficiently rigorous 
economic and statistical analysis. The record belies 
defendants’ assertion that the court abdicated its duty 
to exclude irrelevant or spurious testimony from the 
courtroom. Moreover, the court did not abuse its dis-
cretion in declining to require that O’Loughlin be 
present at the Daubert hearing, especially in light of 
defendants’ eleventh- hour motion to exclude his tes-
timony.” Id. at 425–26 (citations omitted).

Knight v. Kirby Inland Marine, Inc.
482 F.3d 347 (5th Cir. 2007)

Factual Summary
Plaintiffs worked for Defendants as tankermen, which 
exposed them to various toxic chemicals, includ-
ing benzene. One plaintiff was diagnosed with Hodg-
kin’s lymphoma four years after he stopped working 
for Defendants. The other plaintiff was diagnosed with 
bladder cancer four years after he stopped working for 
Defendants. Plaintiffs filed a toxic tort suit in federal 
district court and hired Dr. Barry Levy, an epidemiol-
ogist and physician. The district court held a Daubert 
hearing to determine whether Dr. Levy’s testimony 
was admissible on the issue of causation. The expert 
testified that he relied on over fifty studies to conclude 
that benzene was the cause of Plaintiffs’ cancers. The 
district court excluded all of the studies, finding that 
most of the studies failed to isolate benzene as a cause 
of cancer. The Fifth Circuit affirmed.

Key Language
•	 The	court	noted	that	the	district	court	based	its	

exclusion of the expert’s testimony on several find-
ings. The district court acknowledged that the 
expert’s methodology was “unassailable,” but found 
deficiencies in the underlying data, including vari-
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ous studies and articles the expert relied upon for his 
research conclusions. 482 F.3d at 351.

•	 The	court	determined	that	“aside	from	the	relevance	
of the evidence [the expert] relie[d] on for causation, 
[the expert’s] testimony also fails several Daubert 
factors…. It is not generally accepted. It also has not 
been subjected to peer review, published, or tested.” 
Id. at 355 (citations omitted).

Bocanegra v. Vicmar Servs., Inc.
320 F.3d 581 (5th Cir. 2003)

Factual Summary
In a wrongful death and survival action arising from 
a fatal collision, the trial court entered judgment for 
Defendant, and Plaintiff appealed. There was evidence 
that the driver smoked marijuana eight hours earlier, 
which placed into issue his driving ability on the night 
of the fatal accident. The driver of Defendant’s vehi-
cle acknowledged during pretrial testimony that when 
he smoked marijuana on the night of the accident, he 
got “high.” During a hearing in response to Plaintiff’s 
motion in limine, Defendant’s expert report opined 
upon a reasonable scientific probability that the defen-
dant driver’s marijuana use less than 12 hours before 
the accident impaired his perception and reaction time 
at the time of the accident and that loss of reaction 
time could have been used in evaluating his avoidance 
options, which increased the likelihood and severity of 
the crash. The court found this evidence was inadmis-
sible. Plaintiff appealed and the court, on appeal, held 
that the exclusion of the toxicologist’s report was preju-
dicial and not harmless. The trial court was reversed.

Key Language
•	 At	the	Rule	104(a)	hearing,	the	expert	cited	exten-

sive scientific literature showing that impairment 
of mental and cognitive functions from marijuana 
use continues to occur for at least 12 hours after the 
acute “high.” The court referred to articles appearing 
in the American Journal of Psychiatry and Pharma-
cology, Biochemistry and Behavior. The court deter-
mined that the “Yesavage Study” published in the 
American Journal of Psychiatry, had been repeatedly 
relied upon by courts confronted with issues related 
to the residual effects of drug use and cited a number 
of cases. 320 F.3d at 586.

•	 The	trial	judge	felt	that	the	expert’s	extrapolation	of	
the methodologies and the studies to the case before 
him lacked “valid scientific connection” because they 
were anecdotal and not controlled tests. Id.

United States v. Fullwood
342 F.3d 409 (5th Cir. 2003)

Factual Summary
Defendant was convicted in the trial court of several 
offenses related to a scheme for submitting false crop 
insurance claims. He was sentenced to 41 months in 
prison and appealed. The prosecution presented expert 
testimony based on satellite imagery that Defendant 
did not plant crops for which he submitted insurance 
claims. On appeal, Defendant contended the evidence 
was inadmissible under Daubert standards. The con-
viction was upheld.

Key Language
•	 The	government	conceded	that	the	expert	was	highly	

credentialed and qualified, but contended there was 
too great a gap between the premise of satellite imag-
ery as it related to crop cultivation and the conclu-
sion reached by the expert, Dr. Brown, that certain 
crops were not planted. 342 F.3d at 412.

•	 Dr.	Brown	and	the	government	submitted	a	detailed	
response that provided a list of 16 articles, all pub-
lished in peer reviewed scientific journals that dem-
onstrated the general acceptance in the scientific 
community of the techniques used by Dr. Brown. Id.

Mathis v. Exxon Corp.
302 F.3d 448 (5th Cir. 2002)

Factual Summary
Gasoline franchisees sued gasoline corporation for 
breach of contract arguing that the corporation set 
prices in an attempt to drive them out of business and 
replace them with corporation operated stations in vio-
lation of a Texas statute. The theory was that the corpo-
ration charged them four cents per gallon higher than a 
competitive price of the equivalent product of other sta-
tions, plus transportation costs, so they could not com-
pete. This was a price that Plaintiff contended was not 
“commercially reasonable” as required by the franchi-
see contract. The court allowed expert economist testi-
mony on the issue of whether the corporation failed to 
act in “good faith” in setting the prices it charged fran-
chisee. The economist was qualified and testified that 
the price Exxon charged its franchisee exceeded the 
rack price, plus transportation, but did not define the 
competitive market for each station. The testimony was 
deemed admissible at a Rule 104(a) hearing.

Key Language
•	 The	court	observed	that	the	method	used	by	the	

expert was not very scientific but it satisfied admissi-
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bility. There was no abuse of the court’s discretion in 
admitting the economist’s testimony. 302 F.3d at 461.

Pipitone v. Biomatrix, Inc.
288 F.3d 239 (5th Cir. 2002)

Factual Summary
Plaintiff contracted salmonella after receiving an injec-
tion of Synvisc to treat severe osteoarthritic pain in his 
knee. Synvisc is a replacement synovial fluid manufac-
tured by Defendant and is made from rendered rooster 
combs. Dr. Coco would testify that Plaintiff’s salmo-
nella was caused by the injection of Synvisc. The district 
court granted Defendant’s motion in limine to exclude 
the testimony of Dr. Coco. The Fifth Circuit reversed.

Key Language
•	 “Dr.	Coco	based	his	opinion…	in	large	part	on	

accepted medical knowledge of the ways in which 
salmonella functions as an organism and how it 
infects humans.” 288 F.3d at 246.

•	 “Dr.	Coco’s	elimination	of	various	alternative	
causes…, such as infection through gastro- intestinal 
tract or the blood stream, were based on generally 
accepted diagnostic principles related to those condi-
tions.” Id. at 246–47.

•	 “Dr.	Coco	personally	examined	[Plaintiff]	and	found	
him to be lacking in the symptoms that a physician 
would expect to find if salmonella had been intro-
duced into the body through one of these alternative 
routes.” Id.

Metro. Prop. & Cas. Ins. Co. v. 
Clayco Constr. Group, LLC
2010 WL 200009 (S.D. Miss. Jan. 14, 2010)

Factual Summary
The house of Plaintiff’s insured caught fire, causing sig-
nificant damage to its structure and contents. Earlier 
in the day of the fire, Defendant’s workers were replac-
ing the cedar shake shingle roof. Plaintiff, as subro-
gee, claimed that Defendant was liable for the entire 
amount paid to the insured because the fire was a 
result of Defendant’s own negligence and its employ-
ees’ negligence. Plaintiff alleged that the workers were 
smoking cigarettes on the roof and that fire or a spark 
from a cigarette left among the combustible moss, 
debris, and loose cedar shingles started the roof fire. In 
support of its theory, Plaintiff proffered the testimony 
of a cause and origin expert, Michael Dulaney. Defen-
dant filed a motion to exclude Dulaney’s testimony, 
challenging the relevancy of the opinion, its reliabil-

ity, his methodology, and that the expert’s theory devi-
ates from the requirements of National Fire Protection 
Association 921 Guide for Fire and Explosion Investi-
gation (N.F.P.A. 921). Plaintiff filed a motion to exclude 
the testimony of Defendant’s expert witness, Norman 
Presson, on the basis that he failed to follow the meth-
odology provided for by N.F.P.A. 921 and that the testi-
mony is not relevant. The court denied both motions.

Key Language
•	 The	court	noted	that	the	methodology	illustrated	in	

N.F.P.A. 921 has been well recognized as an accepted 
methodology under Rule 702 for determining cause 
and origin of fires. 2010 WL 200009, at *3. “A typ-
ical fire… investigation may include all or some of 
the following: a scene inspection or review of previ-
ous scene documentation done by others; scene doc-
umentation through photography or diagramming; 
evidence recognition, documentation, and preserva-
tion; witness interviews; review and analysis of the 
investigations of others; and identification and col-
lection of data or information from other appro-
priate sources. N.F.P.A. 921 §4.4.3.1. However, not 
all fire investigations will require the application of 
all the techniques or investigatory steps outlined. 
§1.3.3. The standards also allow for a credible deter-
mination to be formed through a process of elim-
ination. §18.2.1. N.F.P.A. 921 recognizes that often 
the source of the ignition is destroyed by the fire and 
that in those circumstances, the source can only 
be inferred. §18.3.1. Any hypothesis that is formed 
should be tested against the known facts, either cog-
nitively or experimentally. §4.3.6.” Id.

•	 The	court	stated	that	both	experts	contended	that	they	
followed this methodology, but both parties contest 
whether the other’s application of the methodology in 
developing their hypotheses was reliable. Id. at *4.

•	 The	court	determined	that	N.F.P.A.	921	recognized	
that not all fire investigations are alike and that not 
all of the techniques or investigatory steps are neces-
sary for all fires, and therefore held that Defendant’s 
proffered expert’s methods sufficiently considered 
the roof for purposes of avoiding the exclusion of his 
testimony. Id. at *5.

Catania v. Anco Insulations, Inc.
2009 WL 3855470 (M.D. La. Nov. 17, 2009)

Factual Summary
Decedent allegedly contracted mesothelioma through 
exposure to asbestos fibers embedded in the clothing 
of her uncles. After her death resulting from mesothe-
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lioma, Plaintiffs brought suit seeking damages for loss 
of support. Plaintiffs proffered the testimony of Shael 
Wolfson, an economics expert. Defendant objected, 
arguing that the expert did not follow the methodol-
ogy that he cited in his report and that he incorrectly 
assumed that as a result of decedent’s death, Plaintiff 
would no longer receive any state pension benefits. In 
his report, the expert established a personal mainte-
nance factor, measuring how much income decedent 
would have used from any future earnings in order to 
maintain herself. He used a factor of 30 percent based 
on a chart published by Ruble, Patton & Nelson in 
the Journal of Forensic Economics. Defendant argued 
that the Ruble Method actually uses a personal main-
tenance factor of 15.6 percent of total gross family 
income. Defendant claimed the expert’s testimony was 
unreliable under Daubert.

Key Language
•	 According	to	the	court,	Defendant	did	not	adequately	

attack the method used by the expert with any ex-
pert testimony or facts that discredited his methodol-
ogy. Instead, Defendant asserted, without providing 
any authority, that by deviating from an established 
method, Wolfson cannot qualify as an expert. The 
court noted that Plaintiff provided authority where 
courts recognized methods that did not factor in the 
surviving spouse’s income. The court determined the 
expert’s testimony admissible because his methods 
had been accepted by other courts, and Defendant 
did not discredit these methods.

In re Vioxx Prods. Liab. Litig.
401 F. Supp. 2d 565 (E.D. La. 2005)

Factual Summary
The surviving spouse of the user of non steroidal anti- 
inflammatory (NSAID) drug sued the drug manufac-
turer on behalf of herself, her two minor children, and 
the estate, alleging the drug was a defective product 
and caused the user’s fatal cardiovascular event. A rul-
ing was made by the district court on the parties’ cross 
motions to exclude the others’ expert testimony. All 
motions were denied. Plaintiff asserted that scientific 
tests conducted on, and the scientific literature writ-
ten on, Vioxx revealed that Vioxx increased the risk 
of a cardiovascular thrombotic event. Merck asserted 
that none of the tests specifically revealed that Vioxx 
25 mg ingested for less than a month can increase the 
risk of adverse cardiovascular events or create a pro- 
thrombotic state.

Key Language
•	 A	task	of	the	trial	court	is	not	attempting	to	deter-

mine the accuracy of the conclusion reached by the 
expert, but whether the methodology used by the 
expert in arriving at his opinion satisfies legal stan-
dards of reliability. 401 F. Supp. 2d at 574.

•	 Expert	witnesses	are	allowed	to	base	their	opinions	
on personal experiences provided their opinions are 
confined by scientifically reliable data. Id. at 580. 
Plaintiff challenged the admissibility of Defendant’s 
experts’ opinions on this basis but the court ruled 
their testimony was reliable, relevant, and admissi-
ble because their experiences were supported by reli-
able scientific data. Id. at 580–81.

Knight v. Kirby Inland Marine, Inc.
363 F. Supp. 2d 859 (N.D. Miss. 2005)

Factual Summary
This appears to be a Jones Act action by two former 
tanker men brought against their employers alleging 
they developed Hodgkin’s Lymphoma and/or bladder 
cancer as the result of both skin contact and breath-
ing vapors of various chemicals in the course of their 
respective employment. The opinion consists of the 
detailed exposure of each plaintiff to various chem-
icals that included Benzene, Xylene, Acrylonitrile 
vapor, Pyrolysis gas. All plaintiffs presented the testi-
mony of one expert, Dr. Levy. The court held that he 
was a highly qualified epidemiologist, physician, and 
had the necessary qualifications to give an opinion on 
general causation concerning the exposures experi-
enced by each plaintiff and the condition of which each 
complained. The opinion divided the general causa-
tion issues between two consequences, Hodgkin’s Lym-
phoma and bladder cancer. The issue of admissibility 
arose on a motion in limine, which the court granted. 
The same court denied a motion for reconsideration 
and held the opinion of general causation of each of the 
conditions complained of by each plaintiff was not reli-
able. Dr. Levy used a three part methodology consist-
ing of (1) relevant scientific medical literature pertinent 
to causation of both Hodgkin’s Lymphoma and blad-
der cancer; (2) he studied the methods employed by the 
authors of each of the articles upon which he relied and 
attempted to use them; and (3) he collected data, medi-
cal records of each of the plaintiffs in order to arrive at 
an opinion of general causation that he said was based 
upon application of certain well recognized principles 
known as the Bradford- Hill standards.
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Key Language
•	 The	methodology	described	by	Dr.	Levy	was	

accepted in the field of epidemiology and by courts, 
but this court observed that it had a subjective ele-
ment described as follows: “Epidemiology cannot 
objectively prove causation; rather, causation is a 
judgment for epidemiologists and others interpret-
ing the epidemiologic data.” 363 F. Supp. 2d at 864.

•	 The	extent	to	which	application	of	epidemiology	is	
applied to data in order to arrive at an opinion of 
general causation was described as follows: “Draw-
ing causal inferences after finding an association 
and considering these factors requires judgment and 
searching analysis, based on biology, of why a fac-
tor or factors may be absent despite a causal relation-
ship, and vice-versa. While the drawing of causal 
inferences is informed by scientific expertise, it is 
not a determination that is made by using scientific 
methodology.” Id.

Cano v. Everest Minerals Corp.
362 F. Supp. 2d 814 (W.D. Tex. 2005)

Factual Summary
Cancer victims brought an action against Defendant, 
alleging their cancers resulted from exposure to ura-
nium ore. The experts’ testimony concerned causation 
of Plaintiffs’ cancer and causation of cancers found in 
children of people allegedly exposed to uranium ore 
during its mining, transportation, and process. The 
court held that all opinions of general causation of the 
physical conditions of all Plaintiffs were unreliable, 
and the motion to exclude the testimony of the victims’ 
medical experts was granted. Summary judgment was 
entered for failure to prove causation.

Key Language
•	 The	court	observed	that	it	must	make	a	preliminary	

assessment of whether the reasoning or methodol-
ogy underlying the testimony is “scientifically valid 
and whether that reasoning or methodology properly 
can be applied to the facts in issue…. [A] key ques-
tion to be answered in determining whether a theory 
or technique is scientific knowledge that will assist 
the trier in fact will be whether it can be (and has 
been) tested.” 362 F. Supp. 2d at 818.

•	 The	court	then	reviewed	the	remaining	Daubert cri-
teria of reliability regarding testing (which could 
not be done on human beings), a known or poten-
tial rate of error, the existence and maintenance of 
standards controlling the techniques operation, and 
finally “general acceptance” in the community of the 

relative discipline. The court then said “wide spread 
acceptance can be an important factor in ruling par-
ticular evidence admissible and ‘a known technique 
that has been able to attract only minimal support 
within the community’ may properly be viewed with 
skepticism.” Id. at 821.

•	 With	respect	to	what	had	to	be	shown	before	accep-
tance in the relative scientific community is shown, 
the court referred to the reference manual that 
required assessment of four cardinal pieces of infor-
mation: (1) the material or agent in the environmen-
tal exposure should be identified; (2) the magnitude 
or concentration of an exposure should be estimated, 
including the use of clinical inference; (3) the tempo-
ral aspects of the exposure should be determined—
whether the exposure was short term and lasted a 
few minutes, days, weeks, or months or was long 
term and lasted for years; (4) if possible the impact 
on disease or symptoms should be defined. The third 
step is to demonstrate that the scientific literature 
provides evidence that in some circumstances the 
exposure consideration can cause the outcome under 
consideration. Id. at 840–41.

•	 The	report	of	Dr.	Dollinger	did	not	meet	these	cri-
teria. The court observed that Dr. Dollinger’s new 
methodology has not been published or subjected 
to peer review, nor does it appear to be a gener-
ally accepted methodology in the scientific commu-
nity. The court then concluded that even though Dr. 
Dollinger is well credentialed and is undoubtedly an 
excellent clinical practitioner, his testimony did not 
satisfy the reliability criteria set forth in Daubert and 
Fed. R. Evid. 702. Id. at 858–59.

Wooley v. Smith & Nephew Richards, Inc.
67 F. Supp. 2d 703 (S.D. Tex. 1999)

Factual Summary
Plaintiff underwent back surgery in which a pedi-
cle screw device was implanted into his spine using 
a surgical product designed, manufactured, and sold 
by Defendant. Plaintiff filed suit against Defendant, 
alleging that the product caused his back pain to per-
sist after his spinal fusion surgery. Plaintiff’s expert, 
Dr. Yarus, was prepared to testify that the implanted 
devices caused Plaintiff’s progressive impairment dis-
ability. The district court granted Defendant’s motion 
to exclude Dr. Yarus’ testimony.

Key Language
•	 Dr.	Yarus	had	never	personally	examined	Plain-

tiff, spoken with any of his treating physicians, or 
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reviewed X-rays of Plaintiff’s surgical site. “No expert 
orthopedic surgeon would attempt to make an accu-
rate and complete diagnosis to the probable cause of 
postoperative spinal injury without interviewing or 
examining the patient, or considering the entirety of 
a patient’s records.” 67 F. Supp. 2d at 709.

•	 The	materials	on	which	Dr.	Yarus	relied—litigation	
reports and lawyer prepared summaries—are not of 
a type reasonably relied upon by experts. Id. at 708.

Vice v. N. Telecom, Inc.
1996 WL 200281 (E.D. La. Apr. 23, 1996)

Factual Summary
Plaintiff filed suit against the manufacturer of com-
puter equipment she used while working as a telephone 
directory assistance operator. Plaintiff alleged that a 
defect in the keyboard caused her “repetitive stress dis-
orders.” Dr. Pascarelli was prepared to testify that the 
awkward posture produced by these standard features, 
when combined with the repetitive and/or forceful 
movements required of keyboard users, increase the 
user’s risk of developing RSI. Dr. Punnett would testify 
that the operation of video display terminals and data 
entry keyboards conveys an elevated risk of musculo-
skeletal disorders to the operators. The district court 
denied Defendant’s motion for summary judgment.

Key Language
•	 “[T]he	theory	that	keyboard	use	causes	RSI	does	

appear to be gaining general acceptance among phy-
sicians and ergonomists.” 1996 WL 200281, at *8.

•	 Defendant	offered	no	articles	or	studies	criticizing	or	
repudiating the theory in response to the numerous 
peer reviewed articles offered by Plaintiff that favor-
ably discuss the theory. Id.

Sixth Circuit

Best v. Lowe’s Home Ctrs., Inc.
563 F.3d 171 (6th Cir. 2009)

Factual Summary
Plaintiff sued Lowe’s Home Center, claiming to suf-
fer from permanent anosmia, the loss of sense of smell, 
as a result of a pool chemical spilling onto his face and 
clothing at a Lowe’s store. Plaintiff planned to rely on 
expert testimony from Dr. Francisco Moreno to estab-
lish the causal link between the chemical spill and his 
injuries. Dr. Moreno determined that the inhalation of 
the pool chemical potentially can cause damage to the 
nasal and sinus mucosa and the nerve endings of the 

olfactory bulb. He concluded that because of the tem-
poral relationship between Plaintiff’s exposure to the 
chemical and the onset of his symptoms, in conjunc-
tion with a principled effort to eliminate other possible 
causes of anosmia, the expert concluded that the inha-
lation of the pool chemical caused Plaintiff to lose his 
sense of smell. The district court excluded the expert’s 
testimony because the method he employed was 
“unscientific speculation.” The Sixth Circuit reversed.

Key Language
•	 Court	concluded	that	the	expert	employed	a	“well-	

recognized” test—the University of Pennsylvania 
Smell Identification Test, a standardized test of olfac-
tory function—to confirm Plaintiff’s complaint that 
he could not smell. 563 F.3d at 180.

Kolesar v. United Agri Prods., Inc.
246 F. App’x 977 (6th Cir. 2007)

Factual Summary
Plaintiff alleged that as a result of Defendants’ negli-
gence, he was exposed to a toxic chemical and thereaf-
ter contracted Reactive Airways Dysfunction Syndrom 
(RADS). The district court granted Defendants’ 
motions in limine to exclude Plaintiff’s expert testi-
mony and granted Defendants’ summary judgment 
motion on the grounds that Plaintiff could not support 
his claims that chemical exposure caused him perma-
nent injury without qualified expert testimony.

Key Language
•	 The	district	court	excluded	Dr.	Chen’s	expert	testi-

mony because of “defects in Dr. Chen’s methodol-
ogy used to reach [her] conclusions, the absence of 
supporting medical data and scientific literature, 
the absence of a valid basis for a differential diagno-
sis and the contrary scientific information and litera-
ture in the field.” 246 F. App’x at 980.

•	 The	court	concluded	that	the	expert’s	diagnosis	
could not be differential diagnosis because she failed 
to consider or rule out alternative causes for Plain-
tiff’s illness, including his preexisting asthma and 
long history of cigarette smoking that he had failed 
to disclose to the expert. Id. at 981.

Johnson v. Manitowoc Boom Trucks, Inc.
484 F.3d 426 (6th Cir. 2007)

Factual Summary
After he was severely injured in a workplace accident in-
volving a truck-mounted crane manufactured by Defen-
dant, Plaintiff brought a products liability case against 
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Defendant, claiming that the crane was defective and/
or unreasonably dangerous because of its unsafe design 
and inadequate warnings. Plaintiff proposed an expert, 
Gary Friend, a registered professional engineer. The ex-
pert stated in a report that the crane was defectively de-
signed because its outriggers were not electronically 
linked to the crane operating via an interlocking system. 
According to Plaintiff’s expert, an interlocking outrig-
ger would have prevented Plaintiff’s accident. Defendant 
moved to exclude the expert’s proposed testimony be-
cause it was unreliable. The district court excluded the 
expert witness, and the Sixth Circuit affirmed.

Key Language
•	 Plaintiff	argued	that	interlocking	outriggers	have	be-

come generally accepted in the truck crane industry 
on the basis that similar boom crane trucks made by 
Defendant’s competitors currently have the same in-
terlocking outrigger system. The court determined 
that “although it may be true that interlocking outrig-
gers have now become (or are on their way to becom-
ing) the industry standard, the same cannot be said 
for the year 1999, when the [defendant’s crane] was 
put into the marketplace.” 484 F.3d at 433.

•	 The	court	determined	that	the	expert’s	evidence	that	
interlocking outrigger systems have been around for 
a long time on some kinds of trucks but not on other 
kinds was not enough to show that at the time the 
crane was sold in 1999, it was “‘industry custom’—
i.e., ‘generally accepted’” for such machines to have 
interlocking outrigger systems. Further, the court 
explained that if it “were to bless a rule to the con-
trary, [the court] would pave the way for retroactive 
imposition of liability in products liability cases such 
as this one.” Id. at 434.

•	 Court	affirmed	that	the	district	court	acted	within	
its discretion to exclude the expert’s testimony. The 
court proposed some cures that may have led to the 
acceptance of the testimony, including producing 
some empirical testing data on his proposed alterna-
tive design, or finding another expert with expertise 
more directly related to the large truck and/or truck 
crane industry. Id. at 436.

Brown v. Raymond Corp.
432 F.3d 640 (6th Cir. 2005)

Factual Summary
The operator of a forklift brought an action under the 
Tennessee Product Liability Act against the manufac-
turer for personal injuries arising from an accident in 
which a forklift collided with another forklift. Plain-

tiff alleged the forklift was manufactured and placed 
into the stream of commerce in a defective and unrea-
sonably dangerous condition. Plaintiff also contended 
Defendant provided inadequate warnings. Defendant 
filed a motion to exclude expert testimony offered by 
Plaintiff and a motion for summary judgment that 
excluded the design and warning claims, but did not 
address the brakes. Plaintiff’s expert Dr. Michael 
Romansky admitted he had no expertise in fork-
lifts and no alternative design to offer that would have 
eliminated the perceived safety hazard. The trial court 
ruled that his opinion was inadmissible and would not 
aid the trier of fact. The second expert, James Driver, 
was an experienced forklift operator and trainer 
and testified that the warnings provided by Defen-
dant were inadequate. He admitted he had not formu-
lated or tested any alternative warnings, and the trial 
court held that his factual basis was inadequate to sup-
port the conclusion he had reached. The trial court was 
affirmed on appeal.

Key Language
•	 “Romansky’s	failure	to	present	and	test	an	alterna-

tive design justifies the conclusion of the district 
court that his testimony would not aid the trier of 
fact.” 432 F.3d at 647.

•	 The	court	cited	Dhillon v. Crown Controls Corp., 269 
F.3d 865 (7th Cir. 2001), in which defective design 
required proof by an expert that the forklift model 
lacked design features that arguably would have pre-
vented the accident and were feasible. There was 
no evidence of feasibility or testing. The court is 
required to apply many considerations, some of 
which are “product- and manufacturer- specific and 
cannot be reliably determined without testing.” The 
case properly analyzed did not involve Daubert crite-
ria, but was a footnote 11 case. Id. at 648.

•	 A	similar	analysis	was	applied	to	the	warning	expert,	
Driver, in that he failed to propose alternative warn-
ings and did not subject them to empirical testing, 
which rendered his opinion unreliable. Id.

In re Gadolinium-Based Contrast 
Agents Prods. Liab. Litig.
2010 WL 1796334 (N.D. Ohio May 4, 2010)

Factual Summary
In this multi- district litigation, the court considered 
Daubert motions filed by Plaintiffs and Defendant. This 
litigation involved gadolinium- based contrast agents 
(GBCA), one type of contrast agent used in a mag-
netic resonance scan (MRI). Plaintiffs were individu-
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als or estates of deceased individuals who developed a 
rare disease, Nephrogenic Systemic Fibrosis (NSF), af-
ter the administration of one or more GBCAs. NSF is 
a progressive fibrotic disease affecting tissues and or-
gans with no known cure. Plaintiffs proffered experts 
to testify that an MRI most likely causes NSF in re-
nally impaired patients when, due to various processes, 
the gadolinium becomes dechelated, dissociated, re-
leased, or freed from the ligand to which it is bound. 
This exposes tissue to labile, toxic gadolinium that rap-
idly bonds at other points in the body and begins the 
fibrotic process leading to NSF. This is the “free gadolin-
ium” theory that Defendant’s expert acknowledged was 
the prevailing theory in the scientific community. 2010 
WL 1796334, at *4. Defendant sought to exclude all of 
Plaintiffs’ experts from testifying about the free gado-
linium theory because it is only a theory and the precise 
pathogenesis of NSF is unknown. The court disagreed.

Key Language
•	 According	to	the	court,	“[a]b	so	lute	certainty	of	result	

or unanimity of scientific opinion is not required for 
admissibility so long as the conclusions drawn by 
the experts are based on generally accepted and reli-
able scientific principles.” Id. It stated that nothing in 
Rule 702, Daubert, or the relevant case law required 
experts to know the precise mechanical process 
underlying a cause when other evidence was suffi-
cient to show causation. Id. at *5.

•	 The	court	determined	that	the	free	gadolinium	the-
ory passed muster under Daubert because it was 
based on research conducted by scientists and doc-
tors performing animal studies, in vitro studies, in 
vivo studies, human clinical studies, and retrospec-
tive case studies along with review of the relevant 
published scientific and medical studies. Further, the 
theory had been subjected to publication and peer 
review and had been generally accepted in the rele-
vant scientific and medical community. Id. at *7.

Coffey v. Dowley Mfg., Inc.
187 F. Supp. 2d 958 (M.D. Tenn. 2002)

Factual Summary
Plaintiff was injured while using a complex automo-
tive tool known as the Super Hub Shark manufac-
tured by Defendant. Dr. Wilson would testify that 
based on a computerized finite element modeling anal-
ysis (he did not perform physical testing on an exem-
plar), the design of the tool was defective because when 
the puller is configured for removing hubs and rotors, 
the tensile and bending loads will cause the small bolts 

connecting the body and jaws to fail. The district court 
granted Defendant’s motion to exclude Dr. Wilson’s 
testimony.

Key Language
•	 Dr.	Wilson’s	approach	is	not	generally	accepted	

because finite element analysis is not often used 
when actual physical testing is an option. 187 
F. Supp. 2d at 978.

Berry v. Crown Equip. Corp.
108 F. Supp. 2d 743 (E.D. Mich. 2000)

Factual Summary
Plaintiff was injured when, while driving a stand-up 
forklift, her left foot, which was resting outside of the 
operator’s compartment, was crushed when the forklift 
struck a steel beam. Plaintiff’s expert would testify that 
Defendant defectively designed the forklift by failing to 
include doors enclosing the operator compartment to 
prevent the operator’s foot from extruding outside the 
compartment. The district court excluded the expert’s 
testimony and granted Defendants’ motion for sum-
mary judgment.

Key Language
•	 The	expert’s	theory	was	not	generally	accepted	in	

the forklift manufacturing and design community. 
He acknowledged that open compartments are stan-
dard in the industry and knows of no government, 
industry, or internal company standard of a user that 
either requires or recommends doors on stand-up 
forklifts. 108 F. Supp. 2d at 753.

•	 The	expert	also	could	not	identify	anyone	else	who	
agreed with his opinion that a rear door should be 
added to the forklift as standard equipment. Id.

Downs v. Perstorp Components, Inc.
126 F. Supp. 2d 1090 (E.D. Tenn. 1999)

Factual Summary
In suit against chemical manufacturer, Plaintiff alleged 
that during his work he spilled a chemical called Rubi-
flex on himself. Dr. Kilburn diagnosed Plaintiff with 
“chemical encephalopathy,” which caused Plain-
tiff severe facial pain, sensory abnormalities, visual 
field losses, impaired balance, slowed reaction time, 
and recall- memory impairment. Dr. Kilburn was pre-
pared to testify that based on his differential diagnosis, 
Plaintiff’s single exposure to Rubiflex was responsible 
for these injuries. Defendant filed a motion in limine 
to exclude Dr. Kilburn’s testimony. The district court 
granted the motion.
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Key Language
•	 “Dr.	Kilburn	ignored	many	of	the	accepted	meth-

ods of toxicology. He did not know the source of the 
Rubiflex…. Dr. Kilburn had no idea of the amount 
of the chemical to which plaintiff was exposed, nor 
did he have any idea if the dose received by the plain-
tiff was sufficient to cause a medical condition.” 126 
F. Supp. 2d at 1124.

•	 Dr.	Kilburn	could	point	to	no	scientific	or	medical	
literature that suggests that Rubiflex could lead to 
neurological problems. Id. at 1125.

•	 According	to	Defendant’s	expert,	Dr.	Schaum-
burg, Dr. Kilburn’s methodology violated four of the 
seven fundamental tenets of neurotoxicology. Id. at 
1128–29.

Nelson v. Tenn. Gas Pipeline Co.
1998 WL 1297690 (W.D. Tenn. 1998)

Factual Summary
Plaintiffs, who lived in close proximity to Defendants’ 
natural gas pipeline compressor station, filed suit 
alleging that Defendants’ release of PCBs into the soil, 
groundwater, and atmosphere caused them immune 
and nervous system impairments, bone degeneration, 
and related learning disorders. Dr. Kilburn was pre-
pared to testify that Plaintiffs suffered from encepha-
lopathy due to PCB exposure from Defendants’ facility. 
The district court granted Defendants’ motion to 
exclude the expert’s testimony.

Key Language
•	 “[T]he	opinions	expressed	by	Dr.	Kilburn	are	‘novel,’	

to say the least, and do not enjoy general accep-
tance.” 1998 WL 1297690, at *7.

•	 Dr.	Kilburn’s	admission	that	he	knew	of	no	scientific	
literature to support his opinion that PCBs can cause 
encephalopathy mitigated against general accep-
tance. Id.

•	 Studies	that	discuss	the	toxicity	of	PCDDS,	PCDFs,	
and TCDD are not relevant as “extrapolation from 
studies of chemicals different from those at issue does 
not rise to the level of accepted methodology.” Id.

Kurncz v. Honda N. Am., Inc.
166 F.R.D. 386 (W.D. Mich. 1996)

Factual Summary
Plaintiff suffered injuries while riding a Honda ATC, 
a three-wheeled recreation vehicle. In his suit against 
Honda, Plaintiff claimed that he had been denied enjoy-
ment of life. Plaintiff’s expert, Stan Smith, was prepared 

to testify regarding the value of life using a “willingness 
to pay” model. Defendant filed a motion in limine to ex-
clude his testimony, which the district court granted.

Key Language
•	 “The	willingness	to	pay	model	on	the	issue	of	calcu-

lating hedonic damages is a troubled science in the 
courtroom, with the vast majority of published opin-
ions rejecting the evidence.” 166 F.R.D. at 388.

•	 Although	Mr.	Smith’s	method	has	been	subject	to	
peer review and he is well published, “there has been 
no basic agreement among economists as to what 
elements ought to go into the life evaluation. There is 
no unanimity on which studies ought to be consid-
ered.” Id. at 389.

•	 Despite	Plaintiff’s	offering	of	affidavits	of	other	
experts who believe Mr. Smith’s approach is gener-
ally accepted, the “eyeballing” inherent in selecting 
a statistical life value from the broad range of val-
ues that a study might reveal lacks scientific reliabil-
ity in the sense of producing consistent results. Thus, 
while Mr. Smith’s general approach may be accepted 
by economists, the specific choices or reasons for the 
specific choices within the methodology are not.

Isely v. Capuchin Province
877 F. Supp. 1055 (E.D. Mich. 1995)

Factual Summary
Plaintiff alleging sexual abuse while at seminary 
sought admission of expert testimony to establish 
posttraumatic stress disorder and repressed memory. 
Defendant filed motions in limine to exclude the tes-
timony relating to repressed memory generally and to 
preclude Dr. Hartman from testifying as to the truth of 
the matters asserted by Plaintiff (i.e., that he was sex-
ually abused). The district court denied the motion 
regarding testimony relating to repressed memory but 
granted the motion regarding Dr. Hartman’s vouching 
for the truth of Plaintiff’s allegations of sexual abuse.

Key Language
•	 While	not	universal,	the	concept	of	repressed	mem-

ory has gained some adherents in the field of psy-
chology. 877 F. Supp. at 1065.

•	 Dr.	Hartman	testified	that	“there	is	a	fair	degree	of	
acceptance of the concept of repressed memory in 
the field” and that “the majority of clinicians accept 
the concept.” Id.

•	 According	to	Dr.	Hartman,	“the	greatest	controversy	
with respect to repressed memory is specifically in 
the area of elicitation of repressed memories, not 
with the concept itself.” Id. at 1065–66.
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Seventh Circuit

Happel v. Walmart Stores, Inc.
602 F.3d 820 (7th Cir. 2010)

Factual Summary
Three years after Plaintiff was diagnosed with multiple 
sclerosis, she began experiencing symptoms of the dis-
ease after she ingested Toradol, a medication to which 
Plaintiff was allergic. A Walmart pharmacy had negli-
gently filled Plaintiff’s prescription with Toradol. Plain-
tiff sued Walmart, claiming that the medication, which 
triggered a severe reaction, was the impetus for the 
rapid decline in her health. The court affirmed the dis-
trict court’s determination that the expert’s methodol-
ogy did not comply with the Daubert standard.

Key Language
•	 Court	discussed	that	some	physicians	“rely	on	trea-

tises, medical tests, and laboratory findings to reach 
their causation conclusions, while others conduct a 
differential diagnosis to rule out the least plausible 
causes of illness.” 602 F.3d at 825. The court deter-
mined that the expert did not cite any of these meth-
odologies to demonstrate the causal relationship 
between multiple sclerosis; instead, he relied only on 
his past experience and the temporal proximity of 
Plaintiff’s allergic reaction and her recurring multiple 
sclerosis symptoms. According to the court, “[t]his 
does not an expert opinion make.” Id. at 825–26.

Am. Honda Motor Co., Inc. v. Allen
600 F.3d 813 (7th Cir. 2010)

Factual Summary
Plaintiffs alleged that Honda’s Gold Wing motorcy-
cle had a design defect preventing the adequate damp-
ening of the wobble, the side-to-side oscillation of 
the front steering assembly about the steering axis. 
According to Plaintiffs, this defect makes the steering 
assembly shake excessively. Plaintiffs moved for class 
certification pursuant to Rule 23(b)(3). Plaintiffs relied 
on its motorcycle engineering expert’s report. Honda 
moved to strike the report pursuant to Daubert, on the 
grounds that the expert’s wobble decay standard was 
“unreliable because it was not supported by empiri-
cal testing, was not developed through a recognized 
standard- setting procedure, was not generally accepted 
in the relevant scientific, technical, or professional 
community, and was not the product of independent 
research.” 600 F.3d at 814. The district court expressed 
concerns that the expert’s wobble decay standard may 

not be supported by empirical evidence and that the 
standard has not been generally accepted by the engi-
neering community, but denied Honda’s motion to 
exclude the expert’s testimony. Honda appealed, ask-
ing the court to resolve whether the district court must 
conclusively rule on the admissibility of an expert 
opinion prior to class certification because that opin-
ion is essential to the certification decision. The court 
determined that when an expert’s report or testimony 
is critical to class certification, as it was in this case, 
the district court must conclusively rule on any chal-
lenge to the expert’s qualifications or submissions prior 
to ruling on a class certification motion.

Key Language
•	 The	court	determined	that	despite	the	expert’s	jour-

nal article, there was no indication that the expert’s 
wobble decay standard had been generally accepted 
by anyone other than the expert. Id. at 818.

•	 The	court	expressed	that	even	if	it	were	to	“assume	
that [the expert’s] standard is generally accepted by 
mere virtue of its publication in a peer- reviewed jour-
nal, its reliability remains in question.” The expert 
never conducted rider confidence studies and never 
performed tests to determine the minimal wobble am-
plitude at which riders detect oscillation.” Id. at 816.

•	 The	expert’s	report	“merely	deemed	‘reasonable’	his	
proposed standard, relying solely on his own previ-
ous (and similarly unsupported) assessment of the 
same for support. The ‘principles and methodology’ 
underlying his findings, then are questionable at best. 
And although we do not consider the validity or ac-
curacy of the conclusions [the expert] reached, [the 
court] note[d] that the methodological omissions here 
render the 37 percent wobble decay standard [the ex-
pert] articulated ‘somewhat speculative.’” Id.

Fuesting v. Zimmer, Inc.
362 F. App’x 560 (7th Cir. 2010)

Factual Summary
Plaintiff sued Defendant on the basis of a design defect, 
claiming negligence and strict liability based on Defen-
dant’s decision to sterilize his right knee implant using 
gamma irradiation in air (GIA) instead of another 
method. Plaintiff’s expert, Dr. James Pugh, determined 
that the design of the implant was defective because 
it delaminated and therefore failed due to oxidation 
caused by the GIA sterilization process, and Defendant 
should have know that better sterilization processes 
were available. The district court denied Defendant’s 
pre-trial motion to exclude Dr. Pugh’s testimony. The 
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jury awarded Plaintiff $650,000 in damages. Defendant 
appealed and the Seventh Circuit reversed, finding that 
the district court erred by failing to exclude Dr. Pugh’s 
testimony as unreliable under Rule 702. On remand, 
plaintiff hired a new expert, Dr. Robert Rose, who sub-
mitted a five-page expert report stating that upon 
examination, he found a tell-tale white band indicating 
that Plaintiff’s knee implant failed because of oxidation 
that occurred while the implant was implanted. The 
district court excluded Dr. Rose’s testimony. The Sev-
enth Circuit affirmed.

Key Language
•	 The	court	determined	that	Dr.	Rose’s	testimony	did	

not show that his theory that the knee implants oxi-
dize when implanted has sufficient acceptance in 
the scientific community. The expert failed to cite 
any peer reviewed studies discussing the oxidation 
rates of this type of implant after implantation and 
failed to cite any articles or studies that he or anyone 
else conducted regarding how to discern whether 
the oxidation occurred before or after implantation. 
The expert also did not rule out possible alternative 
methods of causation. 362 F. App’x at 563.

•	 The	court	also	discussed	that	Dr.	Rose	failed	to	show	
that better sterilization alternatives existed. He con-
cluded, without any support, that the industry stan-
dard was to sterilize implants in an inert gas instead 
of air. The court determined, however, that the “tes-
timony that [defendant] should have sterilized the 
subject implant through gamma irradiation in an 
inert environment is wholly unfounded. The record 
reveals, at the time of the subject I/B knee implant’s 
manufacture (1991), it was virtually universal indus-
try practice to sterilize such implants by gamma 
irradiation in air. Indeed, no manufacturer at that 
time employed any of [the] proffered methods, and 
[Dr. Rose] has cited no contemporary articles coun-
seling the use of such methods…. To the contrary, 
‘the record suggests that the I/B knee at issue is one 
of the most successful knee implants ever studied, 
has the longest and highest survivorship rate pub-
lished for any knee prosthesis, and has even been 
called the ‘gold standard’ of its kind.’” Id. at 564.

Zenith Elecs. Corp. v. WH-TV Broad. Corp.
395 F.3d 416 (7th Cir. 2005)

Factual Summary
Zenith sued a digital television broadcaster (WH) to 
recover payment for set-top converter boxes ordered 
by the broadcaster. Defendant counterclaimed because 

the boxes did not work and turned out to be something 
other than represented. In arriving at an opinion on 
lost income and revenue, the expert economist had two 
components: (1) the number of customers in San Juan 
who would have subscribed to Direct TV during the 
period 2002 through 2008; and (2) the percentage of 
those customers who would have used WH-TV instead, 
had WH-TV been able to offer customers service other 
than what the Zenith equipment allowed. Although 
the Daubert opinion was cited, primary emphasis was 
placed upon the requirements of admissibility stated 
in the language of Fed. R. Evid. 702, added in 2000, 
that to be admissible (1) the testimony must be based 
upon sufficient facts or data, (2) the testimony must 
be the product of reliable principles and methods, and 
(3) the witness applied the principles and methods reli-
ably to the facts of the case. The court really based its 
decision upon the second requirement, which is closely 
related to the Daubert criteria of general acceptance in 
the community of the relevant discipline (in this case, 
economics). The testimony of Defendant’s expert was 
rejected. When asked what he used during his deposi-
tion with respect to “reliable principles and methods,” 
his answer was “my expertise” or “some comparable 
variant.” The court said the supposed “uniqueness” of 
a market does not justify substituting a guess for care-
ful analysis. The court also observed that social science 
has tools to isolate the effects of multiple variables to 
determine how they influence one dependent variable, 
here, sales of MMDS service.

Key Language
•	 The	court	stated	the	leading	tool	is	multi-	variant	

regression, which is used extensively by all social sci-
ences and is common enough in litigation to earn 
extended treatment in the federal judicial center’s 
Reference Manual on Scientific Evidence (2d Ed. 
2000). In other words, the expert had plenty of “prin-
ciples and methods” he could have used, but did not. 
395 F.3d at 418–19.

•	 Shapiro	may	be	the	world’s	leading	student	of	MMDS	
services, but if he could not or would not explain how 
his conclusions met the rules requirements, he is not 
entitled to give expert testimony. Id. at 419.

Durkin v. Equifax Check Servs., Inc.
406 F.3d 410 (7th Cir. 2005)

Factual Summary
Recipients of bad check collection letters brought a sep-
arate class action against a collection agency for viola-
tion of the Fair Debt Collection Practices Act (FDCPA). 
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The judge consolidated the cases and entered sum-
mary judgment for Defendant, which was affirmed on 
appeal. FDCPA required that letters violate the Act if 
they present the reader with an unacceptably increased 
level of confusion. A letter cannot be confusing as a 
matter of law unless a significant fraction of the pop-
ulation would be simply misled. When the debt col-
lection letter does not reach that level of confusion, 
Plaintiff must come forward with evidence beyond the 
letter and beyond his or her own self- serving asser-
tions that the letter is confusing in order to create a 
genuine issue of material fact for trial. The court then 
held this burden may be met with a carefully con-
ducted consumer survey or an appropriate expert wit-
ness. 406 F.3d at 425. Plaintiff chose the expert witness 
route. Plaintiff’s expert was an English professor and 
linguist, Alan Metcalf. The court described the issue 
as “whether the specifically challenged aspects of the 
follow up letters are impermissibly confusing.” The 
Metcalf tests were too broad for this context and that 
portion of the proposed testimony was deemed insuf-
ficient to assist the trier of fact. The opinion was ulti-
mately rejected and summary judgment entered.

Key Language
•	 “Although	Dr.	Metcalf	avers	that	he	reviewed	the	let-

ters and found them confusing, he fails to explain 
how he reached that conclusion. The court will not 
presume, as [the plaintiffs] appear to suggest, that Dr. 
Metcalf is qualified to offer such testimony simply be-
cause he is an English professor and [a] linguist…. 
[B]ecause Dr. Metcalf has not sufficiently articulated 
the manner and method by which he determined the 
[challenged] language was confusing, the court finds 
his testimony unreliable.” Id. at 421.

•	 “An	expert	must	offer	good	reason	to	think	his	
approach produces an accurate estimate using pro-
fessional methods, and this estimate must be test-
able.” Id.

Fuesting v. Zimmer, Inc.
421 F.3d 528 (7th Cir. 2005)

Factual Summary
Patient brought an action for strict products liability 
and negligence against orthopedic implant manufac-
turer seeking to recover damages resulting from failure 
of his prosthetic knee. The district court entered judg-
ment on a jury verdict for Plaintiff and the manufac-
turer appealed. On appeal, the judgment was reversed 
with instructions to direct a verdict in favor of Defen-
dant on the ground the expert’s testimony on causation 
was unreliable—necessitating its exclusion.

Key Language
•	 With	respect	to	his	theory	of	causation	and	defec-

tive method of sterilization (gamma irradiation in 
air), the court observed the expert performed no sci-
entific tests or experiments to bolster his theory, nor 
did he produce or rely upon any studies to verify his 
conclusions thus showing a lack of acceptance of his 
method in the relevant scientific community. 421 
F.3d at 536.

•	 The	delaminating	theory	has	not	been	published	
or subject to peer review; there is no evidence it 
gained general acceptance in the relevant scientific 
community.

Chapman v. Maytag Corp.
297 F.3d 682 (7th Cir. 2002)

Factual Summary
Wrongful death action in which the wife of deceased 
brought an action against the Defendant alleging hus-
band was electrocuted when he touched a metal sur-
face energized by a current emanating from a defective 
kitchen range manufactured by Defendant. The case 
was tried to a jury, which held for Plaintiff and judg-
ment entered thereon. Manufacturer appealed and the 
judgment was reversed. The Seventh Circuit held that 
the district court erroneously admitted the testimony 
of Plaintiff’s expert without satisfying the Daubert 
requirements. There was no dispute over the fact that 
the Maytag range was the source of the errant current. 
Maytag argued that death could have been avoided 
had the decedent plugged the range into a properly 
grounded outlet as directed. Plaintiff contended the 
accident would have occurred regardless of whether 
or not the outlet was grounded. Plaintiff’s expert, with 
an undergraduate degree in mechanical engineering, 
opined that the circuit breaker failed to trip because 
of “resistive short” theory created by a pinched wire 
rather than a direct short; current escaped from the 
pinched wire with worn out insulation into range chas-
sis, through a gas line to the furnace and eventually to 
the heating ducts. Current high enough to kill Chap-
man but not high enough to trip the circuit breaker 
reached the stove. Consequently, the accident would 
have happened regardless of whether or not the out-
let was properly grounded. The motion in limine to bar 
his testimony was denied. This was held on appeal to 
be reversible error.

Key Language
•	 The	court	held	there	was	no	proof	that	the	expert’s	

theory was generally accepted in the scientific com-
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munity. Id. 297 F.3d at 688. An expert may substi-
tute reliable data for tests but this expert did not do 
it. His theory was not supported by any article, text, 
study, scientific literature, or scientific data produced 
by others in his field and he himself had published 
no writings or studies concerning his “resistive 
short” theory. Based upon that, his opinion was 
deemed unreliable. Id. at 688–89.

Dhillon v. Crown Controls Corp.
269 F.3d 865 (7th Cir. 2001)

Factual Summary
While operating a stand-up forklift, Plaintiff’s leg 
slipped out of the operator’s compartment and became 
pinned between a steel beam and the truck. Plaintiff’s 
experts would testify that Defendant’s failure to equip 
the forklift with a rear door was the proximate cause 
of Plaintiff’s injuries. On Defendant’s motion, the dis-
trict court found the experts’ testimony failed to sat-
isfy Daubert and excluded their testimony. The Seventh 
Circuit affirmed.

Key Language
•	 Neither	expert	provided	any	evidence	that	the	rear	

door proposal has been generally accepted in the rel-
evant communities. 269 F.3d at 870.

•	 “Plaintiff	could	not	point	to	even	one	forklift	man-
ufacturer that has installed rear doors for general 
application or even one regulatory body or standards 
organization that requires or recommends a rear 
door on forklift stand-up trucks.” Id.

•	 Although	Mr.	Sevart	has	twice	attempted	to	per-
suade the American National Standards Institute 
committee to require a rear door, the committee has 
rejected the idea. Id. at 870–71.

NutraSweet Co. v. X-L Eng’g Co.
227 F.3d 776 (7th Cir. 2000)

Factual Summary
NutraSweet owned environmentally contaminated 
property and sued X-L Engineering, a neighboring 
property owner, under CERCLA to recover cleanup 
costs. To calculate the amount of VOCs for which X-L 
was liable, Plaintiff’s expert conducted various tests to 
determine that the same type of VOCs were on both 
NutraSweet and X-L sites. The expert then analyzed his-
torical aerial photographs of the sites to further confirm 
the dumping sequence. The district court entered judg-
ment in favor of NutraSweet and found that X-L was 100 
percent responsible for the VOCs on NutraSweet’s prop-

erty. X-L appealed the district court’s admission of Dr. 
Ball’s testimony, arguing that it is speculation to look at 
a sequence of aerial photos to determine dumping his-
tory. The Seventh Circuit affirmed.

Key Language
•	 “[T]he	district	court	did	not	abuse	its	discretion	

in concluding that photographic analysis is a well- 
accepted technique in this area so as to bear a suffi-
cient indicia of reliability.” 227 F.3d at 788.

•	 According	to	Dr.	Ball,	“historical	analysis	of	aer-
ial photographs is an accepted tool in his field and 
that in fact the EPA requires the historical analysis of 
such photos and has its own team for doing this.” Id.

State Farm Fire & Cas. Co. v. Toshiba 
Am. Consumer Prods., Inc.
2006 WL 897781 (E.D. Wis. Mar. 31, 2006)

Factual Summary
Plaintiffs State Farm and Safeco Insurance Company 
filed suit against Defendant Toshiba, alleging negli-
gent design, manufacture, and testing; failure to warn; 
and breach of express and implied warranties. Defen-
dant filed a motion in limine to preclude the testimony 
of Plaintiff’s expert, Paul Hansen, on the grounds that 
his opinions were unreliable. The dispute in this case 
involved who was responsible for paying damages for a 
fire that occurred at a residence of Plaintiffs’ insureds. 
Plaintiffs alleged that Defendant’s product, a television, 
started the fire. They claimed that Defendant should 
pay them for the insurance payments they made to 
their insureds pursuant to fire loss coverage. Hensen 
investigated the fire and then examined a radiograph 
and schematic diagram for a Toshiba television.

Key Language
•	 “Hansen’s	findings	were	not	achieved	through	the	

application of any method, which may be reliably 
considered ‘scientific.’ Rather, he relied only on his 
own observations, and failed to apply any scien-
tific principles to arrive at his conclusions.” 2006 WL 
897781, at *5.

•	 The	court	determined	that	Toshiba	failed	to	ade-
quately explain why Hansen’s methodology was defi-
cient. Toshiba claimed that Hansen only relied on 
his own opinions and did not utilize the scientific 
method. The court, however, discussed that opinions 
drawn from observation and personal experience are 
not excluded by Daubert analysis. Id. at *7.

•	 Toshiba	also	argued	that	Hansen	failed	to	com-
port with standards regulating fire investigation, 
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the National Fire Protection Association’s (NFPA) 
Standard 921 entitled “Guide for Fire and Explosion 
Investigations.” Toshiba relied on this guide in alleg-
ing that the expert’s methodology was irreparably 
flawed because he failed to rule out other causes of 
the fire and did not employ deductive reasoning. Id. 
at *8. The court noted that other courts in the Sev-
enth Circuit held that elimination of other causes 
when determining probable cause was not a prereq-
uisite to establish reliable methodology. Other courts 
have found expert analyses similar to those Han-
sen used to rule out causes sufficient to pass muster 
under Daubert. Id.

Michaels v. Mr. Heater, Inc.
411 F. Supp. 2d 992 (W.D. Wis. 2006)

Factual Summary
A widow, proceeding on her own behalf and on behalf 
of her late husband, brought suit against the manufac-
turer of a portable gas propane heater and its insur-
ers, asserting claims of strict liability, negligence, and 
wrongful death. Daniel Michaels, owner of a business 
specializing in the delivery of water products, asked 
his son, Travis, to deliver bottled water to custom-
ers the following morning. Travis agreed to do so. The 
water was stored in the back of Plaintiff’s truck. To pre-
vent the water from freezing, Daniel installed a pro-
pane heater manufactured by Defendant in the back of 
his vehicle. Daniel lit the heater on March 4, 2002 and 
left it in operation overnight. On the morning of March 
5, 2002, Travis left his house and went to the truck. 
When he returned to the house shortly thereafter, his 
jacket was on fire. He was hospitalized for burns, and 
he died five days later. Plaintiff contends that Travis’s 
injuries and death were the result of malfunction of the 
heater, which caused propane gas to accumulate in the 
truck and explode. Defendant filed a motion for sum-
mary judgment based primarily on the ground that the 
opinions of Plaintiff’s experts, which were required to 
prove essential elements to her case, were inadmissible. 
The motion was denied. Plaintiff proffered three expert 
witnesses. Daubert was not cited in considering the 
admissibility of the first two. Instead, the court relied 
upon the language of Rule 702 added in 2000, which 
states that the opinion proffered is admissible, assum-
ing the expert is qualified if (1) the testimony is based 
on sufficient facts or data, (2) the testimony is the prod-
uct of reliable principles and methods, and (3) the wit-
nesses applied the principles and methods reliably to 
the facts of the case. The second requirement is closely 
related to “general acceptance” since “reliable princi-

ples and methods” do not deserve that adjective unless 
they have been generally accepted by the general com-
munity of the relevant discipline.

Key Language
•	 The	court	observed	that	human	factors	analysis	“is	

a recognized analytical approach that is applied in a 
variety of contexts and may yield legitimate insights 
as to the hazards that particular products and situ-
ations… may pose in the light of predictable human 
behavioral patterns.” The discipline focuses on the 
interaction between human behavior and the design 
of a machine or product. Even though he performed 
no studies or tests in this particular case, the court 
held that the theories and methods upon which the 
expert relies are recognized by the engineering com-
munity. 411 F. Supp. 2d at 999.

Phillips v. Raymond Corp.
364 F. Supp. 2d 730 (N.D. Ill. 2005)

Factual Summary
Plaintiff was operating a stand-up forklift in connection 
with his normal work duties. The forklift had a door-
less opening in the back of the forklift through which 
the driver of the forklift could pass when entering or 
leaving the machine. While traveling in reverse, he un-
knowingly struck a wood chip, which locked the wheel 
between the chip and floor. The forklift stopped sud-
denly and Plaintiff was ejected from the forklift onto 
the floor through the uncovered opening in the back of 
the forklift. The forklift had a deadman pedal which, 
when released, cut off its power, but the forklift’s mo-
mentum carried it over the lower portion of Plaintiff’s 
right leg. His leg was injured and required amputation. 
Plaintiff offered the testimony of two experts: John Sev-
art, who designed a latching- rear door that he main-
tained should have been present on the forklift, and 
Dr. Liu, a biomechanical engineer who proposed to tes-
tify on what the mechanics of the machine on Plaintiff 
would have been had the forklift been equipped with a 
rear door. Defendant’s motion to exclude the Sevart re-
port was granted, thereby making the opinion of Dr. 
Liu irrelevant. Defendant offered the opinions of Ed-
ward Caulfield and Dr. Katherine Corrigan, a mechani-
cal engineer and a biomechanical engineer, respectively, 
to support his contentions that the latching rear door 
was not a viable or beneficial alternative design and that 
Plaintiff’s injury did not occur in the manner he claims. 
Plaintiff’s motion to exclude the defense experts was de-
nied. The court relied on Rule 702. 364 F. Supp. 2d at 
734. The court observed that the three requirements of 
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Fed. Rule 702 can be met only by satisfying the Daubert 
criteria for reliability of an opinion concerning a scien-
tific subject, including its acceptance by the relevant sci-
entific community.

Key Language
•	 Where	defect	consists	of	failure	to	use	an	alterna-

tive design, the proponent of the alternative design 
usually has the burden of proving feasibility, which 
includes “the degree to which the alternative design 
is compatible with existing systems… the rela-
tive efficiency of the two designs; the short and long 
term maintenance costs associated with alternative 
designs; the ability of the purchaser to service and 
maintain the alternative designs; the relative cost 
of installing the two designs; and the effect, if any, 
the alternative design would have on the price of the 
machine.” Id. at 735.

•	 The	court	noted	that	the	Seventh	Circuit	observed	
that “Sevart has twice tried to persuade the profes-
sional on the American National Standards Institute 
committee to require a rear door”; the committee has 
twice rejected the idea; “the existence of a single pat-
ent application is not helpful to Phillips”; the Crown 
forklift with a rear door is for freezers only and “not 
for general warehouse use;” none of the trade maga-
zines offered by Phillips discuss latching rear doors 
nor do they indicate the rear doors are standard or 
non- optional features; the ten forklift manufacturers 
claim is imprecise and unhelpful because it includes 
forklifts with a rear post, not at issue here; the court 
was unable to locate the alleged “Swedish OSHA” 
study; the operator’s manual that discusses rear 
doors is in the context of “reach trucks,” which is 
distinct from the section addressing “forklift trucks 
and transtackers.” None of the foregoing suggests 
general acceptance of the Sevart design for the rele-
vant product. Id. at 737–38.

•	 Footnote	3	stated	that	in	1987,	Sevart’s	proposal	to	
persuade ANSI to adopt his design was voted down 
16 to 1; the only supporting vote came from Sevart’s 
employee, Tom Berry. The second attempt to per-
suade the ANSI committee to accept his rear door 
proposal in 1995 failed to get a second for his motion 
to put his proposal up for vote. The foregoing failed 
to show general acceptance in the community of his 
field of expertise. Id. at 738.

•	 On	the	question	of	whether	Dr.	Liu’s	opinion	met	the	
general acceptance requirement, the court observed 
that his generalizations and conclusions were unsup-
ported by any cited facts, and he provided nothing 
more than his own opinion concerning the accept-

ability of his own tests. There was no reference to 
SAE or ISO standards. Id. at 741.

•	 The	court	considered	the	admissibility	of	defense	
expert, Dr. Katherine Corrigan, a biochemical engi-
neer, and her opinion regarding biomechanical 
issues associated with the use of a rear door on the 
Raymond forklift. The court observed there was no 
singular strict methodology in the industry, so the 
importance of general acceptance is reduced. Her 
testing and statistical gathering were pointed toward 
the specific issue to be determined. Id. at 743.

Lennon v. Norfolk & W. Ry. Co.
123 F. Supp. 2d 1143 (N.D. Ind. 2000)

Factual Summary
Railroad worker sued railroad to recover for injuries 
sustained in a fall. Dr. Romain diagnosed Plaintiff with 
multiple sclerosis and would testify that Plaintiff’s MS 
occurred or was exacerbated as a result of his fall.

Key Language
•	 “Without	question	it	may	fairly	be	said	that	the	over-

whelming weight of authority suggests the notion 
that there has been no conclusive showing dem-
onstrating a link between trauma and the onset or 
exacerbation of MS.” 123 F. Supp. 2d at 1151.

•	 “The	other	literature	reviewed	by	Dr.	Romain…	
appear to all predate the most recent (and apparently 
generally accepted) studies—most by many years 
and some by decades.” Id. at 1152.

•	 Although	differential	diagnoses	enjoy	widespread	
acceptance in the medical community, Dr. Romain’s 
differential diagnosis of Plaintiff is not reliable 
because “he has not reviewed the recent and indeed 
most compelling epidemiological studies which 
show a lack of correlation between trauma and MS.” 
Id. at 1153–54.

Eighth Circuit

Polski v. Quigley Corp.
538 F.3d 836 (8th Cir. 2008)

Factual Summary
Plaintiffs sued Quigley Corporation, asserting claims 
for fraud, negligence, strict products liability, breach 
of express and implied warranties, and violations of 
state law, alleging that their use of Cold-Eeze caused 
sensory loss. Plaintiffs proffered the expert opinion 
that the zinc gluconate in Cold-Eeze causes permanent 
damage to the olfactory epithelium in some cases and 
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the zinc gluconate in Cold-Eeze, and not something 
else, such as a virus, caused Plaintiffs to lose their 
sense of smell. Defendant moved to exclude Plaintiff’s 
expert’s testimony, arguing that his opinion was not 
based on scientifically reliable evidence or testing. The 
court concluded that the expert’s opinion rested on the 
unproven premise that Cold-Eeze comes into contact 
with the olfactory epithelium in humans, and therefore 
determined that his opinions were not sufficiently reli-
able to be admitted.

Key Language
•	 The	district	court	determined	that	the	expert	never	

tested his theory that the spray from the Cold-Eeze 
bottle traveled into the nasal cavity and through 
the straight passageway to the olfactory epithelium, 
resulting in zinc ions in the spray coming into direct 
contact with the olfactory epithelium of the user. No 
one else tested this theory, either. 538 F.3d at 839. 
The district court concluded that this untested the-
ory was “not sufficiently reliable to be admitted 
under Rule 702.” Id.

•	 Additionally,	the	court	discussed	that	the	district	
court applied Rule 702 following Daubert’s guid-
ance, noting that “because [the expert’s] theory has 
not been tested at all, it has never been subjected to 
peer review and publication, nor has it been gener-
ally accepted in the scientific community, not does it 
have a known or potential rate of error.” Id.

•	 The	court	further	discussed	that	Plaintiffs	had	the	
burden of establishing, by a preponderance of evi-
dence, that their expert’s testimony was admissible 
under Rule 702. Id. at 841. This required adequate 
proof that the expert’s testimony was “‘the prod-
uct of reliable principles and methods,’ and that he 
‘applied the principles and methods reliably to the 
facts of the case.’ The district court explained that 
its decision ‘does not mean that [the expert’s] theory 
is necessarily wrong; it simply means that the the-
ory meets none of the indicia of reliability identified 
in Daubert and therefore must be excluded.’ The dis-
trict court concluded that [the expert’s] testimony 
was not sufficiently reliable and too speculative to be 
presented to the jury.” Id. The court determined that 
this conclusion was not an abuse of discretion.

Shuck v. CNH Am., LLC
498 F.3d 868 (8th Cir. 2007)

Factual Summary
Plaintiff sued combine manufacturer CNH America, 
LLC, alleging breach of express warranty and strict lia-

bility after a fire in a combine’s engine caused dam-
age to the combine and to corn onboard the combine. 
Defendant moved to exclude Plaintiffs’ fire causation 
expert and mechanical expert, arguing that they failed 
to follow established, reliable methodology in forming 
their opinions. The district admitted Plaintiffs’ experts. 
The Eighth Circuit affirmed.

Key Language
•	 The	court	determined	that	Defendant’s	challenge	

to Plaintiff’s experts was misplaced because Defen-
dant’s own expert based his opinion on observations 
rather than tests, just like Plaintiff’s experts. Accord-
ing to the court, “[w]hen a litigant clearly believes a 
certain methodology is acceptable as shown by his or 
her own expert’s reliance on that methodology, it is 
disingenuous to challenge an opponent’s use of that 
methodology.” 498 F.3d at 874.

•	 Because	the	experts	observed	the	relevant	evidence,	
applied their specialized knowledge, and systemati-
cally included and excluded possible theories of cau-
sation, Defendant’s complaints were more properly 
directed to the jury and to the weight to be accorded 
the experts’ opinions rather than to the question of 
admissibility. Id. at 875.

Olson v. Ford Motor Co.
481 F.3d 619 (8th Cir. 2007)

Factual Summary
After consuming several alcoholic beverages, Plain-
tiff’s deceased husband lost control of his vehicle, a 
1998 Ford Explorer. Plaintiff brought a product liability 
action against Ford, alleging that the decedent lost con-
trol of his Explorer because its cruise control actuator 
cable was defectively designed. Plaintiff presented the 
testimony of Dr. Rudy Limpert, a mechanical engineer 
with special expertise in brake design. Ford’s expert, 
Dr. Alan Donelson, a pharmacologist, applied statisti-
cal equations to the results of the toxicology test to cal-
culate the decedent’s blood alcohol level at the time of 
his death. Plaintiff argued that it was prejudicial error 
for the district court to permit Dr. Donelson to testify 
regarding the decedent’s blood alcohol level. The jury 
returned a verdict finding that Ford and the decedent 
were each 50 percent at fault, precluding the decedent 
from recovering any damages under North Dakota law.

Key Language
•	 According	to	the	court,	Plaintiff’s	evidence	may	tend	

to show that the reliability of calculating a blood al-
cohol level based on a vitreous humor- alcohol level is 
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not generally accepted in the scientific community, 
but her evidence was not determinative on that point. 
The court emphasized that “general acceptance” is 
now just one of multiple factors that a district court 
must consider in deciding whether to admit expert 
testimony under Rule 702. Plaintiff “could win the 
battle over general acceptance and still lose the war 
over admissibility.” 481 F.3d at 628–29.

Fireman’s Fund Ins. Co. v. Canon U.S.A., Inc.
394 F.3d 1054 (8th Cir. 2005)

Factual Summary
The insurer of the owner of a strip mall, which was 
damaged by fire, brought a subrogation claim against 
the manufacturer of a copier. The insurer alleged 
the copier in one of the buildings caused the fire and 
sought recovery of claims of strict liability, negligent 
design manufacturing, and testing or breach of war-
ranty against the manufacturer of the copier. Plain-
tiffs hired several fire causation experts to determine 
how the copier could have caused the fire. The burned 
copier was subjected to five detailed inspections, in-
cluding visual, x-ray, and electron- microscope exami-
nations. Experts Beth Anderson and Michael Wald each 
produced reports stating the copiers internal burn pat-
terns showed that the upper fixing heater assembly 
caused the fire and that the design of the assembly was 
defective because it included a thermal fuse safety de-
vice that was not properly rated to prevent such a fire. 
Canon’s expert, Sacco, filed an expert report challeng-
ing Plaintiff’s theory. Anderson and Wald each filed a 
rebuttal of Sacco’s opinion in which they introduced the 
copier’s composite power supply board as another po-
tential cause of the fire. Canon moved for summary 
judgment arguing that the opinions on the cause of fire 
were inadmissible, leaving no evidence of causal defect. 
The motion was granted on the ground that the opin-
ions were unreliable, inadmissible, and without evi-
dence of cause. The trial court was affirmed.

Key Language
•	 Plaintiff’s	experts	claimed	to	have	followed	National	

Fire Protection Association in its publication NFPA 
921: Guide for Fire and Explosion Investigations 
(1998). 394 F.3d at 1057.

•	 The	court	then	stated	“in	summary,	neither	Ander-
son nor Wald proposed a specific defect on the com-
posite power supply board that might have caused 
the fire.” “Furthermore, neither expert carefully 
examined this hypothesis of fire origin against 
empirical data obtained from fire scene analysis and 

appropriate testing, as required by NFPA 921.” The 
evidence in support of this theory simply was inade-
quate. Id. at 1059.

Marvin Lumber & Cedar Co. v. PPG Indus., Inc.
401 F.3d 901 (8th Cir. 2005)

Factual Summary
Defendant sold to Plaintiff a wood treatment product 
called PILT to be used on Plaintiff’s doors and windows. 
PILT replaced the industry’s standard in wood preser-
vative products containing Pentachlorophenol (Penta), 
which Plaintiff used successfully until environmental 
concerns required its use cease. A jury found that De-
fendant gave an express warranty of future performance 
that PILT would last as long as Penta. It did not. In the 
second phase of the trial, the jury found the warranty 
was breached and awarded significant damages. Plaintiff 
was required to prove future damages with a reasonable 
degree of certainty by a fair preponderance of the evi-
dence. The court found the testimony of Plaintiffs to be 
sufficient on that issue. Defendant challenged the testi-
mony of an expert on evidence of breach and causation. 
It claimed error was committed when the court allowed 
testimony regarding the results of statistical studies that 
were conducted by one of Plaintiff’s experts, which De-
fendant claimed was the only evidence of breach and 
causation. Defendant claimed the court deviated from 
the Federal Judicial Center’s Reference Manual on Scien-
tific Evidence, 2d 2000. The reference manual had been 
used by other courts to demonstrate acceptance in the 
relevant field of discipline, but that was rejected by the 
Eighth Circuit stating that the Federal Judicial Center’s 
Reference Manual on Scientific Evidence does not have 
the force and effect of law.

Key Language
•	 The	court	observed	that	the	reference	guide	itself	

states it is “not intended to instruct judges concern-
ing what evidence should be admissible to establish 
minimum standards for acceptable scientific testi-
mony.” “We do not review Martin’s adherence vell 
non to the standards recommended in the guide. 
Our only question is whether district court abused 
its discretion in allowing Martin to testify about the 
results of his studies.” 401 F.3d at 915.

•	 Plaintiff’s	expert	conducted	a	series	of	statistical	
studies, and he was permitted to testify to two con-
clusions based on those studies: first, PILT-treated 
windows did not outlast Penta treated windows and 
second, the excessive wood-rot problems that Plain-
tiff was experiencing in its products were the result 
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of the failure of PILT as a wood preservative. Id. at 
916. Defendant then contended that the expert did 
not perform any elementary tests of reliability and 
his studies did not account for factors other than the 
wood preservative that could have caused the wood 
deterioration. The court held that this attack on the 
factual basis affected credibility and not admissibil-
ity of the evidence. Id. at 916.

United States v. White Horse
316 F.3d 769 (8th Cir. 2003)

Factual Summary
Defendant, a Native American, was convicted in the 
district court of aggravated sexual abuse for sexually 
abusing his six-year-old child. Defendant appealed. 
The defense offered the testimony of a psychologist 
who opined that Defendant did not have a sexual inter-
est in underage boys. The psychologist interviewed 
Defendant, administered a mental status examina-
tion to him, attempted to ascertain his sexual inter-
est by means of what is called an Abel Assessment. 
The trial court excluded the testimony on the ground 
that the Abel Assessment was neither scientifically 
valid nor a good fit for the specific facts of the case and 
determined Defendant’s statements during the clinical 
interview and mental status examination would con-
stitute hearsay. On appeal, the conviction was affirmed.

Key Language
•	 No	evidence	that	any	part	of	the	assessment	had	

been tested with a statistically significant sample of 
Native Americans. None of the slides contain any 
pictures of Native American adults or children, and 
the published study stated that incest only cases 
(such as the alleged offense here) were excluded from 
the testing of two of the three predictive equations 
“because incest offenders often act for reasons other 
than sexual interest.” 316 F.3d at 775.

•	 The	psychologist	did	not	form	any	conclusions	based	
on the clinical interview and mental status exami-
nation. Based upon the foregoing, the opinion was 
deemed unreliable. Id.

Lauzon v. Senco Prods., Inc.
270 F.3d 681 (8th Cir. 2001)

Factual Summary
Carpenter was injured while using Defendant’s bottom- 
fire pneumatic nailer, model SN2. Plaintiff’s expert 
would testify that the design of the nailer is defec-
tive because of the propensity to double- fire and that 

Plaintiff’s injuries were the result of a double- fire. The 
expert also would testify that the sequential- fire pneu-
matic nailer is commensurate in its use to the bottom- 
fire nailer but is much safer because its design ensures 
a double- fire cannot occur. The district court excluded 
the opinion testimony. The Eighth Circuit reversed.

Key Language
•	 It	is	generally	accepted	that	bottom-	fire	pneumatic	

nailers have the tendency to double- fire. Numerous 
articles indicate that bottom- fire pneumatic nailers 
are known for problems associated with double- fires 
throughout the industry. In addition, Plaintiff’s em-
ployer testified that the particular SN2 used by Plain-
tiff had a tendency to double- fire. 270 F.3d at 691.

•	 The	expert’s	testimony	regarding	alternative	design	
satisfies the general acceptance requirement. A 
report prepared by the State of Washington “recog-
nizes the hazardous propensities of the bottom- fire 
pneumatic nailer and recommends use of sequential- 
fire pneumatic nailers in their stead.” Id. at 692. In 
addition, “the use of a sequential- fire pneumatic 
nailer does not diminish the efficiency of the tool in 
comparison to the bottom- fire pneumatic nailer,” as 
reported in a Fine Homebuilding survey. Id. at 691.

Turner v. Iowa Fire Equip. Co.
229 F.3d 1202 (8th Cir. 2000)

Factual Summary
Plaintiff sued manufacturer of fire extinguisher follow-
ing exposure to discharge from extinguisher. Dr. Hof, 
who treated Plaintiff, was prepared to testify that Plain-
tiff suffered from reactive airways disorder (RADS) as 
a result of her exposure to baking soda—the primary 
ingredient of the extinguisher—from the discharge of 
the extinguisher. Defendants moved to strike Dr. Hof’s 
opinion that baking soda caused Plaintiff’s RADS.

Key Language
•	 Although	a	medical	opinion	regarding	causation	that	

is based upon a differential diagnosis is sufficiently 
reliable to satisfy Daubert, the differential diagno-
sis conducted by Dr. Hof was not based upon a meth-
odology that was generally accepted in the medical 
community. 229 F.3d at 1208.

•	 Dr.	Hof	failed	to	systematically	rule	out	all	other	pos-
sible causes of Plaintiff’s condition. Id.

•	 Dr.	Hof’s	conclusion	that	baking	soda	caused	Plain-
tiff’s condition was an afterthought, occurring only 
after he learned that he was mistaken in his belief 
that the fire extinguisher contained NH4H2PO4, 
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which he identified as the substance most likely to 
injure Plaintiff’s airways. Id.

Pestel v. Vermeer Mfg. Co.
64 F.3d 382 (8th Cir. 1995)

Factual Summary
Plaintiff sued the manufacturer of a stump cutter af-
ter suffering injuries when his foot went into the cut-
ter wheel. Plaintiff retained Mr. Vidal to determine 
whether a safety-bar could be made for the stump cut-
ter that would have protected Plaintiff’s foot from the 
cutter wheel. After viewing a video prepared by Defen-
dant demonstrating Mr. Vidal’s safety guard, Mr. Vidal 
admitted that his guard needed further refinement. The 
district court barred Plaintiff’s use of Mr. Vidal’s guard, 
finding it was not relevant as he admitted he would not 
use the guard in its present state. The Eighth Circuit 
affirmed.

Key Language
•	 The	district	court	did	not	abuse	its	discretion	in	find-

ing that Plaintiff failed to demonstrate that there was 
general acceptance of safety guards for stump cut-
ters. 64 F.3d at 384–85.

•	 The	expert	did	not	perform	a	patent	search	to	deter-
mine whether other guards existed or whether 
guards for stump cutters were feasible, nor did he 
talk to any operators who worked with stump cut-
ters. Id. at 384.

In re Baycol Prods. Litig.
532 F. Supp. 2d 1029 (D. Minn. 2007)

Factual Summary
This case involved Cerivastatin, a prescription drug 
marketed in the United States under the brand name 
Baycol. The drug had been routinely prescribed to 
lower the lipid levels of individuals with high choles-
terol, with the goal of decreasing the risk of cardiac 
diseases. The FDA approved Baycol in 1997, but with-
drew it from the market in 2001 after 31 deaths were 
linked to Baycol use. The Judicial Panel of Multidis-
trict Litigation consolidated the thousands of lawsuits 
in this court. The lawsuits asserted, inter alia, claims 
of strict liability, negligence, breach of warranty, and 
medical monitoring. The court considered several 
Daubert motions to exclude expert testimony.

Key Language
•	 The	court	noted	that	one	expert	discussed	in	his	

report generally accepted epidemiologic methods 
that he concluded demonstrated that Baycol caused 

muscle injuries and that it was more toxic than other 
statins. Additionally, this expert opined that there is 
a consensus in the medical community that Baycol is 
more toxic than other drugs in the same class. After 
reviewing the cited articles in the expert’s report, the 
court concluded that none of the articles stood for 
the proposition that Baycol was the most toxic statin. 
The court excluded the expert’s opinion that Bay-
col is more toxic or dangerous than other statins. 532 
F. Supp. 2d at 1042–43.

•	 The	court	agreed	with	Plaintiffs	that	another	expert’s	
testimony was “logically and reliable based on his 
years of experience directly related to muscle injury… 
the relevant medical literature discussing the associa-
tion between Baycol and rhabdomyolysis, and the fact 
that Baycol was withdrawn from the market due to 
the increased reporting of rhabdomyolysis after Bay-
col use.” The court rejected Defendants’ position that 
there is no consensus in the medical community as to 
the exact mechanism by which statins affect muscle 
cells, and denied their motion to exclude this aspect 
of the expert’s testimony. Id. at 1061.

•	 Another	expert	relied	on	a	study	that	examined	
the myotoxicity in rats muscle cells in vitro, but 
admitted that studies done in a test tube must be 
cautiously interpreted, and that the scientific com-
munity would consider such tests potentially unre-
liable. The court noted that the Eighth Circuit has 
recognized that because of the dose- response differ-
ential between animals and humans, extrapolating 
to humans from animal studies can be problematic. 
The court excluded this expert’s testimony concern-
ing the animal studies because it did not provide a 
scientifically reliable basis for his opinion that Baycol 
was the most toxic statin. Id. at 1065.

•	 The	court	agreed	with	Plaintiff	that	there	was	a	con-
sensus in the medical community that statins cause 
rhabdomyolysis and other muscle injuries and the 
fact that the exact mechanism of statin- induced 
myopathy remains unknown did not affect the 
admissibility of the expert’s opinion. The court noted 
that other courts have recognized that science is con-
tinuously evolving and “the fact that a theory is new 
or in the process of becoming generally accepted 
does not prevent its admission in court.” Id. at 1066.

Olson v. Ford Motor Co.
411 F. Supp. 2d 1149 (D. N.D. 2006)

Factual Summary
This is a wrongful death case. On September 17, 2002 
the decedent, Olson consumed alcoholic beverages and 
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was killed in a one-car automobile accident approxi-
mately a quarter mile from where he had been drink-
ing. After decedent’s death, the coroner drew urine 
and vitreous humor samples used to test the dece-
dent’s alcohol levels. Plaintiff, widow of the deceased, 
sought to exclude any and all evidence regarding alco-
hol consumption and alternatively sought to exclude 
all such evidence except testimony from eye witnesses 
who actually saw the deceased in an intoxicated state 
during the evening of the accident. Defendant retained 
experts to testify concerning the vitreous humor in 
urine samples. All three converted the vitreous humor 
sample to a blood alcohol concentration level from 
which a predictable estimate could be made on the 
driver’s ability to function with an automobile. Plain-
tiff challenged a conversion of a vitreous humor sample 
to a blood alcohol concentration level as a scientifically 
unreliable method. Plaintiff’s challenges to the opin-
ions of Ford’s experts were denied. Ford’s challenge to 
the opinion of Plaintiff’s expert was also denied.

Key Language
•	 With	respect	to	the	three	Ford	experts,	the	court	

simply recited the four Daubert criteria of reliabil-
ity and found the experts met all of them including 
the fact that their opinions appear to be generally 
accepted within the scientific community. The court 
cited a number of appellate decisions of other juris-
dictions that have admitted that type of evidence. 
411 F. Supp. 2d at 1156.

Maras v. Avis Rent A Car Sys., Inc.
393 F. Supp. 2d 801 (D. Minn. 2005)

Factual Summary
Plaintiff, while returning her Avis rental car, was 
rear-ended by one of Defendant’s employees. Plain-
tiff alleges the accident caused fibromyalgia and aggra-
vated her herniated disc in her back. Plaintiff had a 
long history of accidents causing extensive back trou-
ble. Plaintiff’s family physician diagnosed her with an 
“acute exacerbation of a chronic back and neck prob-
lem with spasm and strain.” He saw her again and 
diagnosed her with fibromyalgia. In his deposition, 
he stated that medical literature is inconclusive about 
what causes fibromyalgia. Plaintiff’s psychiatrist also 
opined that the accident was the cause of her fibro-
myalgia. He arrived at this opinion prior to the time 
he conducted any research or read published arti-
cles on fibromyalgia. He may have read some, but he 
could not otherwise identify them. He also testified 
that: “Nobody knows actually what causes fibromyal-

gia. There are some—I mean the cause of fibromyalgia 
is unknown. But, fibromyalgia may be associated with 
a lot of other things, like psychological trauma, physi-
cal trauma and illness.” Further, Plaintiff saw an anes-
thesiologist who opined that the accident “accented” or 
aggravated her herniated disc in her lower back. How-
ever, he arrived at that opinion without reviewing her 
pre- accident medical records including any prior MRI 
scans and admitted that without reviewing the pre- 
accident MRI scans, he was unable to state with any 
reasonable certainty that Plaintiff’s herniated disc was 
worse after the accident. Defendant filed a motion to 
exclude all of Plaintiff’s expert witnesses.

Key Language
•	 Plaintiff	claimed	that	the	opinions	of	two	doctors	

who opined that the accident caused fibromyal-
gia used differential diagnosis, which demonstrated 
the medical community’s acceptance of the doctor’s 
theory of causation. That position was rejected. The 
court relied heavily upon a Fifth Circuit decision, 
Black v. Food Lion, Inc., 171 F.3d 308 (5th Cir. 1999), 
in which the plaintiff contended fibromyalgia was 
caused by a fall in the defendant’s store. The court 
observed that “While a medical profession has made 
great has made significant advances in the diagnosis 
and treatment of fibromyalgia, experts have recog-
nized that the evidence that trauma causes fibromy-
algia is insufficient to establish causal relationships.” 
The two studies referenced by Plaintiff also came 
to the same conclusion—the cause of fibromyal-
gia remains unclear. The opinion was therefore not 
based upon a methodology or opinion but what was 
accepted by the medical community. The court fur-
ther observed, following Daubert, that the the-
ory that trauma caused fibromyalgia has not been 
verified by testing, had not been peer reviewed, 
and studies provided in the case before them (as 
well as the Black and Vargas cases) concluded that 
the causal link between trauma and fibromyalgia 
remained unproven and that the theory of the two 
doctors had not gained acceptance in the relevant 
medical community. 393 F. Supp. 2d at 807–08.

Melberg v. Plains Mktg., L.P.
332 F. Supp. 2d 1253 (D. N.D. 2004)

Factual Summary
Plaintiff, while driving his van unbelted, struck the rear 
of Defendant’s truck. He laid down skid marks before 
impact, which were measured. The issue was whether 
he was driving in excess of the speed limit when brak-
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ing commenced. The experts were accident reconstruc-
tionists and biomechanical engineers. Those subjects 
are governed by physical medicine and Newtonian 
physics, which probably fall within the definition of 
Footnote 11 of the Daubert decision for little known 
principles used or an inductive analysis and do not in-
volve the Daubert criteria of reliability. Each side had 
two experts and their opinions were challenged by mo-
tions in limine, which were overruled. Admissibility 
was determined by the requirements of amended Rule 
702 which were (1) the testimony is based upon suffi-
cient facts or data, (2) the testimony is the product of re-
liable principles and methods, and (3) the witness has 
applied the principles and methods reliably to the facts 
of the case. The court did discuss whether or not the 
“reliable principles and methods used” were accepted 
and they were. The issue was the manner of application.

Key Language
•	 Defendant’s	accident	reconstructionist,	Dr.	Smith,	

whose qualifications were admitted, calculated the 
speed of Melberg prior to braking and his ability to 
react to the danger based upon his speed calcula-
tion. He first calculated speed at the time of colli-
sion to be approximately 60 miles per hour, based 
upon a vehicle crush determined by a barrier crash 
test of the vehicle of the same structural design and 
construction as Plaintiff’s vehicle. Working from an 
estimated 76 mph starting point and factoring in 
an accepted margin of error, Smith determined the 
speed at breaking to be 68 mph. The challenge was 
not to the method used, but the application of the 
method. The court denied the motion. Plaintiff then 
challenged Defendant’s biomechanical engineer, Dr. 
Alan Tencer. Dr. Tencer opined that if Plaintiff had 
been wearing a safety belt at the time of the acci-
dent, there probably was not sufficient space remain-
ing after the vehicle crushed during the collision to 
prevent impact of his knee’s against the dash and 
the resulting bilateral hip dislocations. That opinion 
was not challenged. He also opined that had he been 
wearing a lap belt and shoulder belt he would not 
have sustained significant head trauma. The court 
found that Dr. Spencer’s opinion was the product 
of sufficient facts and data, reliable principles and 
methods, and he applied the principles and methods 
reliably to the facts of the case. The motion in limine 
was denied. 332 F. Supp. 2d at 1256–57.

•	 The	court	did	rule	that	the	NHTSA	Frontal	Crash	
Test would not be shown to the jury, but the witness 
would be permitted to use the results of it. The court 
would permit the use of the ATB computer simula-

tion program because that was apparently a widely 
accepted tool for predicting the severity of automo-
bile collisions on human occupants and the method-
ology was used reliably. Id. at 1260.

Metro. St. Louis Equal Hous. Opportunity Council 
v. Gordon A. Gundaker Real Estate Co.
130 F. Supp. 2d 1074 (E.D. Mo. 2001)

Factual Summary
EHOC and City of Florissant filed suit against realtor for 
violations of the FHA, namely committing the practice 
of “steering.” Plaintiffs’ expert, Shanna Smith, would 
testify that race can be identified conclusively over the 
telephone. The district court granted Defendant’s mo-
tion to exclude Ms. Smith’s opinion testimony.

Key Language
•	 The	expert’s	bare	claim	that	her	own	experience	has	

shown that people can guess race or nationality by 
voice alone does not satisfy general acceptance com-
ponent of Daubert analysis. 130 F. Supp. 2d at 1085.

•	 The	expert	has	no	specific	training	in	voice	identifi-
cation especially with regards to race and is unfamil-
iar with the various dialects of the St. Louis region. 
Further, Ms. Smith has never talked to any testers in 
this case to ascertain whether any tester’s voice was 
strongly indicative of race, and she has never heard 
any of the conversation of the testers and other peo-
ple involved in this case. Id.

•	 The	authors	of	an	article	Ms.	Smith	cites	as	support-
ive of her opinion acknowledge that while the Fed-
eral Rules of Evidence allow for voice identification 
as to a particular person, there is no support that “a 
person’s race can be identified by voice, especially 
over a telephone.” Id. at 1086.

Mattis v. Carlon Elec. Prods.
114 F. Supp. 2d 888 (D. S.D. 2000)

Factual Summary
After applying Carlon All Weather Quick-Set Clear 
Cement to bind together sections of PVC pipe, Plaintiff 
began to experience nausea, headaches, and shortness 
of breath. Ultimately, Dr. Hansen diagnosed Plaintiff 
with reactive airways disfunction (RADS). Dr. Han-
sen was prepared to testify that Plaintiff’s RADS was 
caused by exposure to Carlon Cement fumes. Plaintiff’s 
second expert, Roger Wabeke, was prepared to testify 
that fumes from Carlon Cement caused Plaintiff to suf-
fer from RADS. The district court denied Defendant’s 
motions to exclude this testimony.
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Key Language
•	 The	article	on	which	Mr.	Wabeke	based	his	opinion	

has been generally accepted in the relevant scientific 
and medical communities. 114 F. Supp. 2d at 895.

•	 Defendants’	own	expert	agreed	both	with	the	meth-
odology in the article relied upon by Wakebe and 
with the conclusion that Carlon Cements can cause 
RADS if they are present in high enough concentra-
tions. Id.

Dickie v. Shockman
2000 WL 33339623 (D. N.D. 2000)

Factual Summary
Plaintiff was severely burned, while working on a farm, 
from a fire caused by a leak in an underground pipe 
that connected two underground propane tanks with a 
grain dryer. Plaintiff brought suit against the seller and 
installer of the pipe for supplying a defective pipe and 
the suppliers of the propane gas for failing to detect the 
leak. Plaintiff’s expert would testify how long it would 
take for a pinhole to develop in the pipe using a normal 
rate of corrosion. The district court denied Defendants’ 
motion to exclude Dr. Loper’s testimony.

Key Language
•	 “General	rates	of	corrosion	and	the	properties	and	

characteristics of steel pipe are undoubtedly known 
to metallurgical engineers.” 2000 WL 33339823, at *3.

•	 According	to	Dr.	Loper	such	a	technique	is	generally	
accepted in the metallurgical engineering commu-
nity and would be used by other metallurgical engi-
neers faced with the same circumstances. Id.

Ninth Circuit

Primiano v. Cook
598 F.3d 558 (9th Cir. 2010)

Factual Summary
Plaintiff alleged that her miserable ordeal suffered 
since her elbow surgery resulted from a defective prod-
uct, an artificial elbow manufactured by Howmedica 
Osteonics Corporation. Two thirds of the way through 
her surgery, Plaintiff’s surgeon discovered that How-
medica made a mistake in the packing and ship-
ping—the component was labeled for the left arm. He 
consulted with a Howmedica representative who told 
him that the components are symmetrical, except a 
locking pin, and could be used on either arm. Plaintiff 
required a second surgery, which ultimately resulted 
in Plaintiff having trouble controlling her arm and 

a cracking sound from the joint. A second surgeon 
replaced her Howmedica device with a device from 
Zimmer, a competitor. Plaintiff required a fourth sur-
gery to correct loosening and a fifth surgery to correct 
a pin backing out of position. Plaintiff sued Defendants 
for negligence, strict liability, breach of warranty, and 
loss of consortium. Plaintiff’s proffered expert opined 
that the extraordinarily rapid wear was caused by 
abrasive wear and generation of debris from movement 
of the titanium against the polyethylene and concluded 
that the prosthesis failed to perform in a manner rea-
sonably to be expected by the surgeon using it, because 
it failed too early. The district court granted Defen-
dant’s motion to exclude the expert’s testimony for fail-
ing to meet the Daubert standard.

Key Language
•	 Court	stated	that	for	scientific	opinion,	the	dis-

trict court “must assess the reasoning or methodol-
ogy, using as appropriate such criteria as testability, 
publication in peer reviewed literature, and general 
acceptance, but the inquiry is a flexible one.” 598 
F.3d at 564.

•	 The	court	emphasized	the	need	for	flexibility	when	
considering testimony by physicians because peer 
reviewed scientific literature may be unavailable 
because the issue may be too particular, new, or of 
insufficiently broad interest, to be in the literature. 
“‘A trial court should admit medical expert testi-
mony if physicians would accept it as useful and reli-
able,’ but it need not be conclusive because ‘medical 
knowledge is often uncertain.’” Id. at 565.

•	 The	Court	focused	on	the	expert’s	background,	expe-
rience, and explanation of his opinion, in determin-
ing that his testimony should have been admitted. 
Id. at 567. According to the court, the expert’s “meth-
odology, essentially comparison of what happened 
with [Plaintiff’s] artificial elbow with what surgeons 
who use artificial elbows ordinarily see, against a 
background of peer- reviewed literature, is the ordi-
nary methodology of evidence based medicine: ‘not 
a science but a learned profession deeply rooted in 
a number of sciences,’ ‘the conscientious, explicit 
and judicious use of current best evidence in mak-
ing decisions about the care of individual patients’ 
and ‘rel[ying] on judgment—a process that is diffi-
cult to quantify or even to assess qualitatively. Espe-
cially when a relevant experience base is unavailable, 
physicians must use their knowledge and experience 
as a basis for weighing known factors along with the 
inevitable uncertainties’ to ‘mak[e] a sound judg-
ment.’” Id. (citations omitted).
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Boyd v. City & County of San Francisco
576 F.3d 938 (9th Cir. 2009)

Factual Summary
Plaintiffs’ son and brother was shot and killed by 
Officer Timothy Paine of the San Francisco Police 
Department after a high speed chase, during which 
the decedent fired twice at police officers in pursuit. 
After the chase, police surrounded the car, and told 
him to put his hands up and get down on the ground. 
The decedent put his hands up but did not get on the 
ground; instead he reached back into the vehicle. Offi-
cer Paine fired three times, striking him twice and 
fatally wounding him. Plaintiffs sued San Francisco, 
alleging excessive use of force. San Francisco presented 
expert testimony of Dr. Emily Keram, a forensic psy-
chiatrist, who testified that her analysis of the circum-
stances surrounding his death led her to conclude that 
he had been attempting to commit “suicide by cop” 
and had purposefully drawn policy fire to accom-
plish this result. Plaintiffs appealed the admission of 
Dr. Keram’s expert testimony, alleging that the district 
court failed in its role as a gatekeeper.

Key Language
•	 The	district	court	examined	Dr.	Keram’s	testi-

mony using each of the Daubert factors. It noted 
that although the suicide by cop theory could not 
be tested “in the sense of running a scientific exper-
iment… there have been a number of studies con-
ducted” supporting the theory’s validity. 576 F.3d at 
945. The district court determined that the suicide 
by cop theory “appeared to be generally accepted in 
the relevant professional community, with a high 
number of publications written in support of the the-
ory and no contrary articles or studies.” Id. at 946.

•	 The	court	noted	that	Daubert clearly states that the 
courts’ role in reviewing proposed expert testimony 
is to “analyze expert testimony in the context of its 
field to determine if it is acceptable science.” Id. Dis-
trict courts must make sure that “an expert, whether 
basing testimony upon professional studies or per-
sonal experience, employs in the courtroom the 
same level of intellectual rigor that characterizes the 
practice of an expert in the relevant field.” Id.

•	 The	court	affirmed	the	district	court’s	decision	that	
Dr. Keram’s testimony regarding suicide by cop 
“passed muster” and concluded that it did not abuse 
its discretion in admitting the testimony. Id.

United States v. McCaleb
552 F.3d 1053 (9th Cir. 2009)

Factual Summary
Defendant appealed his drug- related convictions and 
life imprisonment sentence, alleging that the district 
court improperly instructed the jury, abused its dis-
cretion by admitting certain expert witness testimony, 
and relied on unproven prior convictions. Defendant 
argued that the district court improperly admitted 
the Drug Enforcement Administration forensic chem-
ist’s testimony because the testimony was insufficiently 
reliable under Daubert. The court affirmed.

Key Language
•	 The	court	discussed	the	expert’s	testimony	regard-

ing the actual yield of PCP that could be produced in 
a clandestine laboratory for purposes of establishing 
that the conspiracy involved more than 100 grams 
of PCP. The expert testified that the estimation of 
a 25 percent yield in a clandestine laboratory was 
a “conservative estimate” of actual yield in a clan-
destine laboratory based on the DEA database that 
contains actual data on the actual yield of PCP pro-
duced in clandestine laboratories and an e-mail from 
DEA headquarters indicating that the average yield 
from such labs was between 30 percent and 40 per-
cent. 552 F.3d at 1053. The expert also stated that the 
25 percent figure is “commonly used” by “forensic 
chemists throughout DEA.” Each of the DEA’s eight 
laboratories average 30 chemists. The court noted the 
Daubert factor that general acceptance among scien-
tists bears on reliability. Id.

Nadell v. Las Vegas Metro. Police Dep’t
268 F.3d 924 (9th Cir. 2001)

Factual Summary
Individual who was arrested by city police department 
brought a §1983 action against police officers and the 
city police department for excessive force, false arrest, 
unreasonable search and seizure, and unlawful retal-
iation in response to her exercise of her First Amend-
ment rights. In support of claim that the police officer’s 
use of excessive force caused her physical injury, Plain-
tiff sought to call an expert witness who had performed 
a quantitative electroencephalogram (“QEEG”) on her. 
The district court granted Defendants’ motion to ex-
clude this testimony based on its finding that the QEEG 
test lacked the requisite reliability. Plaintiff appealed.

Key Language
•	 The	district	court	properly	excluded	the	expert’s	tes-

timony based on testimony by the leader of a joint 
task force of the American Academy of Neurology 
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and the American Clinical Neurophysiology Society, 
who testified that the subjectivity and tendency to 
produce false positives of the QEEG technique have 
prevented the QEEG technique from becoming gen-
erally accepted for the clinical diagnosis of closed 
head injuries. 268 F.3d at 928.

Morin v. United States
244 F. App’x 142 (9th Cir. 2007)

Factual Summary
Plaintiff appealed the district court’s grant of summary 
judgment in favor of the United States on her Federal 
Tort Claims Act negligence case. She sought compensa-
tion from the U.S. for cancer she alleged was caused by 
her exposure to jet fuel and jet engine exhaust fumes 
while employed at the Naval Air Station in Fallon, 
Nevada. The district court determined that Plaintiff’s 
proffered expert, her treating physician Dr. Gary Ride-
nour, failed to provide sufficient evidence of causation. 
Dr. Ridenour testified that Plaintiff’s plasmacytoma 
was caused by exposure to jet fuel and/or jet engine 
exhaust, but did not conduct any independent research 
to support his conclusion. Additionally, the studies he 
cited did not provide sufficient support for his conclu-
sion. 244 F. App’x at 143. The Ninth Circuit affirmed, 
finding that the district court did not abuse its discre-
tion in excluding Dr. Ridenour’s testimony.

Key Language
•	 The	court	determined	that	“although	differential	

diagnosis is generally accepted as a scientifically 
valid methodology supporting admissible testimony 
under Daubert, Dr. Ridenour’s expert report did not 
show whether or how he applied differential diagno-
sis in determining the cause of [Plaintiff’s] plasma-
cytoma.” Id.

•	 The	court	held	that	the	district	court	was	within	its	
discretion in holding that the expert was not qual-
ified to render an opinion regarding general causa-
tion and that his method used to reach an opinion 
was not sufficiently reliable under Rule 702 and 
Daubert. Id. at 144.

Sullivan v. U.S. Dep’t of the Navy
365 F.3d 827 (9th Cir. 2004)

Factual Summary
Plaintiff, a patient who underwent breast reconstruc-
tion surgery at a Navy hospital after a mastectomy, 
brought an action alleging medical malpractice under 
the Federal Tort Claims Act (FTCA). The trial court 

granted summary judgment in favor of the govern-
ment and the patient appealed. On April 2, 1999, the 
patient underwent a mastectomy by Dr. Nelson on her 
left breast to remove a cancer. Dr. Amy Wandel per-
formed an endoscopic reconstruction of the left breast 
and then performed a mastopexy or reduction of the 
right breast. According to the operative record, there 
were “no complications” and no unexpected delays are 
mentioned. Plaintiff suffered severe scarring, muscle 
weakness in the lower back, a harvest sight, additional 
surgery to correct disfigurement of the back, and addi-
tional plastic surgery on her breast. Plaintiff’s expert 
testified that “[t]he most likely and probable cause of 
her wound complication following the reconstruction 
was the prolonged time of surgery and resultant stress 
it put on the tissue.” Her opinion was the infection was 
caused by the abnormal length of time and the abnor-
mal length of time was a departure from the applica-
ble standard of care in the State of California. The trial 
court sustained a motion excluding her opinions stat-
ing “Thus, the scientific literature provided by Plain-
tiff in the instant case does not support Dr. Wallace’s 
opinion.” The trial court was reversed by the Ninth Cir-
cuit with the court stating that the reliability of Dr. 
Wallace’s opinion was supported by the four medi-
cal texts cited and that the trial court had misapplied 
the information provided by those texts. Consequently, 
the opinion was admissible because it was supported 
by the scientific community. The Ninth Circuit did 
observe, however, that the testimony was not “scien-
tific” but “technical” so the four Daubert factors did 
not apply, but the analysis of Kumho Tire Co. did apply.

Key Language
•	 The	court,	relying	upon	Kumho Tire Co. Ltd., stated: 

“The court must review all inferences drawn from 
the underlying facts in the light most favorable to 
the nonmoving party… the court must not weigh 
the evidence… or make credibility determinations 
in evaluating a motion for summary judgment.” The 
court articulated those principles and then failed to 
follow them. 365 F.3d at 832.

•	 On	the	basis	of	his	misinterpretations	of	Plaintiff’s	
expert and its resolution of the disputes over mate-
rial facts, the district court did not see the rele-
vance of the medical literature relating the length 
of the operation to the risk of infection of the sur-
gical wound that was part of the operation. Basing 
itself on the resolution of a disputed material fact 
and making its own errors of fact, the district court 
excluded Dr. Wallace’s testimony and committed 
reversible error. Id. at 833.
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•	 Dr.	Wallace’s	opinion	that	an	abnormally	long	back	
operation substantially increased the risk of compli-
cations, including wound infection and skin necro-
sis, appears to be relevant to this case. That satisfied 
the relevance requirement of Daubert. Id. at 833–34.

•	 The	medical	texts	referenced	by	Dr.	Wallace,	which	
were uncontroverted by Defendant, simply sup-
ported the reliability of Dr. Wallace’s opinion, 
thereby making it admissible. Id. at 834.

•	 In	remanding	the	case,	the	court	did	observe	that	
the determination of whether Dr. Wallace’s opinion 
is admissible is not “ours to make now.” It is to be 
made by the district court, citing Kumho, supra, 526 
U.S. at 152. However, on remand, the Daubert fac-
tors are not intended to be an exhaustive or unduly 
restrictive. “In a case involving specific surgeries, the 
district court is to proceed as a good surgeon would 
in determining what is reliable knowledge in the sur-
gical profession.” Id.

Clausen v. M/V New Carissa
339 F.3d 1049 (9th Cir. 2003)

Factual Summary
Owners of a commercial oyster farm sued the owners 
and operators of the defendant vessel to recover dam-
ages pursuant to the Federal Oil and Pollution Act and 
the Oregon Spill Act for deaths of millions of oysters 
allegedly caused by the vessel’s oil spill. Within weeks 
of the oil spill, 3.5 million oysters died. The only issue 
was the cause of 3.5 million oyster deaths. Plaintiff’s 
expert, Dr. Elston, a marine biologist and aquatic tox-
icologist opined that the oil caused the oyster deaths. 
Oil particles caused lesions in the gills of the shell-
fish leading to bacterial infection and ultimately their 
deaths. Defendant’s expert said their deaths were 
caused by low salinity levels in Coos Bay caused by 
heavy rainfall leading to increased fresh water stream 
flow into the estuary. The testimony on both sides was 
complex, detailed, and concerned six different pos-
sible causes of the lesions that eventually caused the 
shellfish to die. Both experts ruled out several of the 
causes and from that point forward, the methodol-
ogy employed by both experts was differential diag-
nosis. Defendant’s motions to reject Plaintiff’s experts’ 
testimony and for summary judgment were denied; 
the case went to trial with judgment for Plaintiff; and 
the testimony of Dr. Elston was allowed. Judgment for 
Plaintiff was affirmed on appeal. With the alternative 
causes narrowed to two, the court held that Dr. Elston 
sufficiently ruled out low salinity levels as the ultimate 
cause of the oyster deaths, thereby allowing him to 

conclude that low-level toxic effect of oil was the most 
probable explanation. 339 F.3d at 1061.

Key Language
•	 Where	peer	review	and	publication	are	absent,	“the	

experts must explain precisely how they went about 
reaching their conclusions and point to some objec-
tive source—a learned treatise, the policy statement 
of a professional association, a published article in a 
reputable scientific journal, or the like—to show that 
they have followed the scientific evidence method as 
it is practiced by (at least) a recognized minority of 
scientists in their field.” Id. at 1056.

White v. Ford Motor Co.
312 F.3d 998 (9th Cir. 2002)

Factual Summary
Parents brought an action against the manufacturer 
of a truck that rolled over their child and the child was 
killed. Plaintiff’s expert was a metallurgist who for-
merly worked for Ford, was a professor of material sci-
ence and engineering, and published articles on how 
materials break. He never looked at a brake assem-
bly before this case. He relied upon Orscheln tests and 
found Ford engineering memoranda and other tests 
that revealed that the model Orscheln brake was prone 
to failure. Customer complaints revealed that a “skip 
out” problem developed, which was the failure of the 
pivoted finger to lodge between the teeth of the ratchet 
wheel but instead, bounce over the top of them, thus 
failing to engage. In May 1993, Orscheln developed a fix 
by placing a plastic wedge over the ball to make certain 
it pressed the fingers between the teeth rather than over 
the top of them, thereby eliminating the “tip-on-tip” 
failure. By August 1993, they were placed on all trucks 
manufactured. The fix stopped the skip-overs and rol-
laways, but as trucks aged, parking brakes would get 
loose without this feature. There was no recall, but ser-
vice bulletins were issued to dealers in November 1993 
to install wedges if customers complained. By August 
1994, Ford recalled trucks for installation of wedges 
but the notice of recall was not mailed until November 
1994, after the accident in question. The expert exam-
ined the ball and ratchet wheel of the truck in question 
using a scanning electron microscope, wear patterns in-
dicating repeated “tip-on-tip” engagement and the fail-
ure of the ball stick to seat into the gap between the 
teeth. The expert then opined this could produce spon-
taneous disengagement of the parking brake if someone 
slammed the door or shook the truck. If disengagement 
occurred, the truck would roll in whatever direction it 
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was tilted. The trial court held the opinion admissible 
under Daubert standards. On appeal, the judgment for 
compensatory damages was affirmed, but the judgment 
on punitive damages was reversed on grounds unre-
lated to expert testimony.

Key Language
•	 The	witness	performed	no	experiments,	but	his	

training plus his reading of the Orscheln and Ford 
reports supported the opinion he gave. Peer review 
by published articles was not required because this 
was a very narrow problem—one out of every 10,000 
vehicles. 312 F.3d at 1007.

•	 Spontaneous	disengagement	was	what	occurred	in	
the expert’s opinion, but he identified where on the 
ratchet wheel of the brake that showed repeated tip-
on-tip engagement rather than proper engagement, 
which justified an inference that if it happened in 
one out of every 10,000 vehicles, that is what hap-
pened here. Id. at 1008.

•	 “This	opinion	took	advantage	of	Dr.	Laird’s	exper-
tise in metallurgy only for his knowledge that the 
particular brake had repeatedly engaged in the tip-
on-tip position from which spontaneous disengage-
ment could occur. Beyond that, Dr. Laird established 
no more foundation than anyone trained in any kind 
of engineering, or any lay person not trained in engi-
neering, would have to venture the opinion.” Id.

Domingo ex rel Domingo v. T.K. M.D.
276 F.3d 1083 (9th Cir. 2002)

Factual Summary
Plaintiff brought a medical malpractice action against 
physician, medical clinic, and hospital following his 
surgery. The surgery left the patient with severe brain 
damage. After surgery, Plaintiff suffered fat embo-
lism syndrome (FES), going into a coma and sustain-
ing severe brain damage. FES is a rare condition that is 
a known risk of hip surgery. Fat particles are released 
into the blood throughout the hip replacement proce-
dure during reaming, insertion of the prosthesis, pour-
ing of cement in the cemented- type procedure and 
malleting in the uncemented- type procedure. Blood 
carries fat particles throughout the body and into the 
brain and in a small number of cases cause FES, which 
can lead to brain damage. Plaintiff’s expert opined 
that the cause of Plaintiff’s FES was the length of time 
defendant spent malleting the prosthesis into place. 
Defendant’s experts testified the lengthy malleting was 
not in violation of the standard of care and that length 
of malleting could not be linked to the increased risk of 

FES. The court appointed a special master, a board cer-
tified orthopedic surgeon to give an opinion. He issued 
a report stating that Plaintiff’s expert opinion was “not 
scientifically derived nor is it based on objectively vari-
able and scientifically valid principles and methodol-
ogy.” Plaintiff’s expert opinion was excluded.

Key Language
•	 The	Harrington	theory	had	four	basic	propositions:	

(1) intramedullary events (such as reaming, insert-
ing a prosthesis, and malleting) are likely to produce 
fat emboli due to increases in intramedullary pres-
sure and other causes; (2) surgeons recognize the 
risk of FES from the increase in fat emboli and there-
fore seek out techniques to minimize the production 
of fat emboli; (3) an increase in any of the factors 
that contribute to the production of fat emboli nec-
essarily increases the risk of FES; and (4) the only 
atypical aspect of Plaintiff’s surgery was the length 
of time spent malleting. Based on that, he concluded 
the length of time spent malleting was the cause of 
Plaintiff’s FES. 276 F.3d at 1088.

•	 The	problem	was	there	was	no	widespread	accep-
tance of this theory; no such theory had ever been 
published; no objective source, peer review, clin-
ical tests, establishment of an error rate, or other 
evidence was produced by Harrington to show he 
followed a valid scientific method in developing his 
theory. Id. at 1089. Harrington used animal studies 
but no analytical support to show that extrapolation 
from animals to humans was valid. Id.

•	 The	studies	that	Harrington	referenced	did	not	pro-
vide support for his conclusion that any increase 
in the duration of any phase of the surgery that 
releases fat emboli into the blood stream necessarily 
increases the risk of FES, nor is this a probable con-
clusion in the studies he cited. Id.

•	 Finally,	the	court	concluded	that	the	trial	court	was	
not required to admit opinion evidence connected to 
the existing data only by the ipse dixit of the expert, 
and the court may exclude such opinion when it finds 
that “there is simply too great an analytical gap be-
tween the data and the opinion proffered.” Id. 1089.

S.M. v. J.K.
262 F.3d 914 (9th Cir. 2001)

Factual Summary
Plaintiff sued employer for attempted sexual assault. 
Plaintiff alleged that after the attempted assault, her 
family life and the emotional wellbeing of herself, her 
husband, and their son was shattered and that she has 
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been emotionally distressed as the assault brought 
back violence and sexual abuse she endured as a child. 
Plaintiff’s expert testified at trial that Plaintiff suf-
fered from post- traumatic stress disorder (PTSD) as a 
result of the attempted assault. At the time of his diag-
nosis of PTSD, psychiatrists were relying on DSM-III-
R, which required a “distressing event… outside the 
range of usual human experience” to trigger PTSD. 262 
F.3d at 921. Despite this requirement, the expert testi-
fied that the triggering event could be less severe. The 
jury returned a verdict in favor of Plaintiff, and Defen-
dant appealed. The Ninth Circuit affirmed.

Key Language
•	 Because	practicing	mental	health	professionals	fre-

quently disagree on major diagnostic characteristics, 
“a variance from the DSM’s diagnostic criteria will 
not automatically result in an unreliable diagnosis.” 
Id. at 921.

•	 DSM-IV’s	subsequent	omission	of	the	requirement	
that the triggering event be outside the range of nor-
mal human experience indicates that the expert’s 
diagnostic criteria now enjoy general acceptance. Id. 
at 922.

Heck v. City of Lake Havasu
2006 WL 2460917 (D. Ariz. Aug. 24, 2006)

Factual Summary
Plaintiffs sued the City of Lake Havasu, alleging neg-
ligence, gross negligence, and dangerous condition of 
public property in connection with the death of the 
decedent in the Bridgewater Channel at Lake Havasu. 
Plaintiffs claimed that the decedent passed out and 
drowned while swimming due to the high levels of car-
bon monoxide emitted from boats in the Channel. 
Because no one witnessed the drowning and because 
there was no blood toxicology report attesting to the 
level of carbon monoxide in the decedent’s blood at the 
time of his death, Plaintiffs relied on Dr. David Pen-
ney to establish that death was caused by carbon mon-
oxide. Defendants moved to exclude a portion of Dr. 
Penney’s testimony related to the cause of death, par-
ticularly that “[the decedent’s] death was likely primar-
ily and directly related due (sic) to the toxic effects of 
carbon monoxide on his central nervous system.”

Key Language
•	 The	court	determined	that	the	methodology	used	

by the expert, differential diagnosis, was valid. Rule 
702 requires, however, that experts show that they 
“arrived at their conclusions using scientific meth-

ods and procedures, and that those conclusions were 
not mere subjective beliefs or unsupported specu-
lation.” 2006 WL 2460917, at *9. The court held that 
Plaintiffs did not carry their burden of showing that 
Dr. Penney reliably performed differential diagnosis 
to reach his conclusion. The expert did not provide 
a scientific explanation for ruling out the possibil-
ity that the decedent was rendered unconscious from 
diving and hitting his head on the bottom of the 
Channel, or that he slipped and fell, hitting his head 
on his way into the water.

•	 When	experts	use	differential	diagnosis,	they	“must	
provide reasons for alternative hypotheses using sci-
entific methods and procedures and the elimina-
tion of those hypotheses must be founded on more 
than subjective beliefs and speculation.” Id. at *10. If 
an expert’s differential diagnosis fails to take serious 
account of other potential causes, it may not be able 
to provide a reliable basis for an opinion on causa-
tion. Id. at *11.

•	 The	court	determined	that	the	expert’s	methodology	
used in reaching his conclusion “has not been satis-
factorily explained such that it would be repeatable 
by other scientists.” Id.

In re Silicone Gel Breast Implants Prods. Liab. Litig.
318 F. Supp. 2d 879 (C.D. Cal. 2004)

Factual Summary
Toni Cagle was diagnosed with breast cancer approx-
imately 14 months after receiving breast implants. 
Her breast cancer later caused her death. Her husband 
alleged her implants manufactured by Defendants 
caused or accelerated her breast cancer. Defendants 
filed motions in limine to preclude Plaintiff’s experts 
from testifying, arguing that the experts were not 
qualified and the science upon which they relied was 
unsound. The implants were coated with polyurethane 
foam (PUF). Plaintiff alleges PUF breaks down in vivo 
into 2,4- toluene diamine (“TDA”), a probable carcin-
ogen. Plaintiff alleged TDA from the implants caused 
or accelerated the progression of his wife’s disease. The 
court, after analyzing Defendants’ challenges to the 
expert testimony, concluded that Plaintiff was unable 
to offer scientifically reliable evidence in support of 
the proposition that the breast implants caused Mrs. 
Cagle’s cancer.

Key Language
•	 Animal	studies	may	be	admissible	to	demonstrate	

general causation according to the Reference Manual 
on Scientific Evidence (Reference Manual). In extrap-
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olating from animal data, “one can usually rely on 
the fact that a compound causing an effect in one 
mammalian species will cause it in another species. 
This is a basic principle of toxicology and pharma-
cology.” The court quoted medical literature to this 
effect. 318 F. Supp. 2d at 890–91.

•	 Expert	opinions	based	on	animal	data	have	been	
excluded where the expert did not review similar-
ities and differences between humans and the ani-
mal species in which the compound was tested. Id. 
at 891.The court cited a number of cases holding 
that expert testimony inadmissible where the record 
failed to make clear why such an extrapolation is 
warranted. Id.

•	 “[P]roof	of	general	causation	is	a	prerequisite	to	
applying this statistical ‘doubling risk’ approach to 
specific causation.” The court liberally cites the Ref-
erence Manual as showing reliance upon specific 
kinds of evidence for a reliable inductive inference is 
generally accepted in the relevant scientific commu-
nity. Id. at 893–94.

•	 One	of	Plaintiff’s	experts	was	qualified	to	render	an	
opinion about general causation, but not qualified 
to opine on specific causation. His qualifications are 
not specific to PUF or TDA carcinogenicity, but he 
does possess a strong background in general toxi-
cology with a B.A. in biology and a Ph.D. in experi-
mental pathology. With respect to the animal studies 
he relied upon, the court held that he need not show 
that a majority of the scientific community agreed 
with the conclusions he drew from them, but he met 
the test of admissibility if the methods used by him 
were accepted by a minority. Id. at 907, 909.

Tenth Circuit

Cruz v. Bridgestone/Firestone N. Am. Tire, LLC
2010 WL 2881524 (10th Cir. July 22, 2010)

Factual Summary
Plaintiff brought a products liability action against 
Defendants, alleging that the left rear tire of their 1998 
GMC van suddenly and unexpectedly deflated, causing 
the van with its twelve occupants to overturn. Plain-
tiffs proffered David Osborne as an expert to testify on 
the alleged defects in the tire. The expert concluded 
that the tire was defective because of Defendant’s fail-
ure to design it with a nylon cap ply. Defendants moved 
to exclude the expert’s testimony as unreliable because 
he “(1) has conducted no testing to support his opin-
ions, (2) has no scientific studies to support his opin-
ions, (3) has not subjected his opinions or methodology 

to peer- review, and (4) cannot establish the rate of 
error for his opinions or methodology given his lack of 
testing.” 2010 WL 2881524, at *1. The district court pre-
cluded Plaintiff’s expert from testifying that the tire 
was defective in design for failing to include nylon cap 
plies, and granted summary judgment to defendant. 
The Tenth Circuit affirmed.

Key Language
•	 The	district	court	noted	that	the	expert	offered	no	

scientific literature, and therefore no peer reviewed 
studies in support of his opinion. Additionally, the 
expert conceded that no tire standard in the United 
States suggested, much less required, the use of 
nylon cap plies in tires at the time the subject tire 
was manufactured. Id. at *3.

•	 Further,	the	district	court	characterized	the	expert’s	
“unsubstantiated leaps in logic” regarding the defec-
tiveness of tires without nylon cap plies as “offensive 
to the core of the Daubert holding [with] no right-
ful place in the courtroom” and precluded the expert 
from testifying on his nylon cap ply theory. Id.

•	 On	appeal,	Plaintiffs	argued	that	the	district	court	
should have admitted their expert’s testimony 
because he used differential analysis, which the 
court previously upheld as sufficient to validate an 
expert’s opinion. The court acknowledged that tes-
timony based upon differential analysis may be 
admissible, but is not mandatory. According to the 
court, “given the failure of Mr. Osborne’s nylon cap 
ply theory to satisfy any of the Daubert prongs, the 
district court’s determination that the theory lacked 
a sufficiently reliable, objective independent scien-
tific basis… was reasonably within its discretionary 
authority.” Id. at *3–4.

United States v. Nacchio
555 F.3d 1234 (10th Cir. 2009)

Factual Summary
A jury convicted Joseph Nacchio, the former CEO of 
Qwest Communications International, Inc., of nineteen 
counts of insider trading. On appeal, Defendant chal-
lenged his conviction on the basis that the evidence was 
insufficient, the jury was improperly instructed, and 
the trial judge incorrectly excluded expert testimony 
and classified information. The district court had deter-
mined that Defendant had failed to make an adequate 
showing that the testimony was reliable under Daubert 
and Rule 702. The court held that the expert testimony 
had been improperly excluded. On rehearing en banc, 
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the court held that the expert testimony was properly 
excluded and affirmed the district court’s judgment.

Key Language
•	 The	court	determined	that	Defendant	was	suffi-

ciently on notice that he was required to present evi-
dence in support of his expert’s methodology or 
request an evidentiary hearing in advance of pre-
senting the expert’s testimony. “It is well estab-
lished that, as a proponent of [the] expert testimony, 
[Defendant] bore the burden of establishing its 
admissibility pursuant to FRE 702.” 555 F.3d at 1245.

•	 Defendant	had	an	adequate	opportunity	to	present	
evidence in support of the expert’s methodology or 
to request an evidentiary hearing in advance of pre-
senting the expert’s testimony. Id. at 1249. Defendant 
did not mention a Daubert hearing until he included 
it in a footnote in a motion filed after the court 
issued its ruling excluding the expert’s testimony. Id. 
at 1251.

•	 The	court	noted	that	if	Defendant	desired	an	eviden-
tiary hearing, he bore the burden of requesting one. 
The Tenth Circuit does not mandate that a hearing 
be held. Id.

•	 The	court	determined	that	the	district	court	fulfilled	
its gatekeeping duties and did not abuse its discre-
tion in finding that Defendant did not meet his bur-
den under Daubert. Id. at 1256.

•	 The	court	noted	that	an	expert	witness’s	testimony	
can rely solely on experience, but “must explain how 
that experience leads to the conclusion reached, and 
why that experience is a sufficient basis for the opin-
ion, and how that experience is reliably applied to 
the facts.” Defendant did not offer any additional 
information, therefore the district court could not 
merely “take the expert’s word for it.” Id. at 1258.

United States v. Baines
573 F.3d 979 (10th Cir. 2009)

Factual Summary
Defendant appealed his conviction of conspiracy to 
possess marijuana with intent to distribute, posses-
sion of marijuana with intent to distribute, possess-
ing a firearm in furtherance of a drug trafficking 
crime, possession of a firearm after former convic-
tion of a felony, and possession of ammunition after 
former conviction of a felony. Before trial, Defendant 
requested a hearing on the admissibility of the gov-
ernment’s expert testimony, which the district court 
granted. The government proffered two experts, Mr. 
Fullerton, a state- employed fingerprint examiner, 

and FBI Agent Meagher, a fingerprint specialist with 
the bureau. Agent Meagher explained basic concepts 
underlying fingerprint identification, the procedure 
followed by fingerprint examiners, and responded to 
inquiries aimed at some of the Daubert factors. He tes-
tified about a process used for determining whether a 
latent print matches a known print, called “ACE-V.” 573 
F.3d at 983. The district court allowed the experts’ tes-
timony. The sole issue in the appeal was whether the 
trial court should have excluded the fingerprint evi-
dence. On appeal, Defendant argued that the govern-
ment failed to show that fingerprint identification 
has been generally accepted in any unbiased scien-
tific or technical community. He argued that it was not 
enough that courts have accepted the technique. Id. at 
988. The government argued that the ACE-V procedure 
the expert used “is a widely accepted standard gov-
erning operation of the methodology.” The expert also 
testified that additional standards for conclusions are 
set by the Scientific Working Group on Friction Ridge 
Analysis, Study and Technology. Id. at 989. The govern-
ment also argued that the Third Circuit previously held 
that general acceptance in the fingerprint community 
weighed in favor of admissibility. Id.

Key Language
•	 The	court	agreed	with	the	Third	Circuit	that	finger-

print analysis is best described as an area of techni-
cal rather than scientific knowledge. Id. at 990.

•	 The	court	addressed	Defendant’s	argument	that	
although fingerprint analysis in generally accepted 
by law enforcement officials nationwide and inter-
nationally, it has not been accepted “in any unbi-
ased scientific or technical community.” The court 
noted that this distinction was significant in this 
case because the fingerprint analysis field is domi-
nated by law enforcement agents but not by disinter-
ested experts such as academics. Discussing Kumho 
Tire Co. v. Carmichael, 526 U.S.137, 156 (1999), the 
court noted that the Supreme Court approved the 
lower court’s inquiry into general acceptance in the 
“relevant expert community” and discussed its own 
search in the record for evidence of acceptance of 
the controverted test by “other experts in the indus-
try.” The court determined that while it acknowl-
edged that “acceptance by a community of unbiased 
experts would carry greater weight, [it] believe[d] 
that acceptance by other experts in the field should 
also be considered.” Id. at 991.

•	 When	the	court	considered	the	acceptance	of	finger-
print analysis by other experts in the field, it deter-
mined it was overwhelmingly accepted.
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Ronwin v. Bayer Corp.
332 F. App’x 508 (10th Cir. 2009)

Factual Summary
Plaintiff sued Bayer, alleging he was injured by ceriv-
astatin, a prescription drug manufactured and sold 
by Bayer under the name “Baycol.” The FDA approved 
Baycol in 1999 for treating high cholesterol. Plain-
tiff began taking Baycol to treat his high cholesterol 
in 2001, when he was almost 77 years old. He alleged 
that a short time later, he began experiencing several 
physical symptoms, including pain in his left shoulder, 
thighs, and back, blurred vision, and gait problems. 
Bayer voluntarily removed Baycol from the market. 
Plaintiff, a doctor, proffered his own expert testimony 
as well as the expert testimony of Dr. Raul G. Reyes. 
The district court excluded Plaintiff’s proffered expert 
testimony and granted summary judgment for Bayer. 
The Tenth Circuit affirmed.

Key Language
•	 The	district	court	addressed	Plaintiff’s	assertions	

that it should have admitted Dr. Reyes’s testimony, 
despite its failure to satisfy any of the Daubert fac-
tors because a reasonable differential diagnosis may 
be sufficient to validate a causation opinion. The dis-
trict court noted that Plaintiff admitted that Dr. 
Reyes did not rule out a third potential cause and 
that Plaintiff failed to show that Dr. Reyes ruled in 
Baycol as a scientifically plausible cause based upon 
reliable evidence. 332 F. App’x at 513–14.

•	 The	court	concluded	that	the	district	court	did	not	
abuse its discretion in excluding Dr. Reyes’s expert 
testimony based upon his “implicit” differential 
diagnosis. Id. at 514.

United States v. Lopez-Hodgson
333 F. App’x 347 (10th Cir. 2009)

Factual Summary
After he was declared competent to stand trial, Defen-
dant pled guilty to reentry of a deported alien after a 
conviction for an aggravated felony. On appeal, Defen-
dant argued that the district judge erroneously admit-
ted expert testimony at the competency hearing and 
clearly erred in finding him competent. The Tenth Cir-
cuit affirmed the district court’s holding.

Key Language
•	 In	discussing	Rule	702,	the	court	stated	that	“it	need	

not be proven that the expert is undisputedly correct 
or that the expert’s theory is generally accepted in 
the scientific community. Rather, it must be shown 

that the method employed by the expert in reach-
ing the conclusion is scientifically sound and that 
the opinion is based on facts which satisfy Rule 702’s 
reliability requirements.” 333 F. App’x at 353.

•	 The	court	also	considered	the	Daubert factors, not-
ing that although observation alone is not an 
accepted scientific method of evaluation, the expert 
did not rely merely on observation to evaluate Defen-
dant’s competence. Further, the court discussed 
that the expert testified that the manner in which he 
evaluated Defendant, the tests he chose to adminis-
ter and observation, was the standard way to evalu-
ate a patient in a psychiatric hospital. Id. at 354.

•	 The	court	determined	that	the	district	court’s	deter-
mination that the expert’s testimony was reliable 
was not an abuse of discretion. Id.

McCoy v. Whirlpool Corp.
287 F. App’x 669 (10th Cir. 2008)

Factual Summary
Plaintiffs brought claims against Whirlpool Corpora-
tion, alleging wrongful death and property loss result-
ing from a fire. They claimed that the fire was caused 
by a manufacturing defect in the dishwasher and 
sought damages for the wrongful death of their daugh-
ter and property loss based on strict liability. Plaintiffs 
proffered the testimony of James T. Martin, an elec-
trical engineer with experience in investigating fires 
involving dishwashers, to address whether the fire was 
caused by a manufacturing defect in Defendant’s dish-
washer. At trial, the district court admitted Martin’s 
testimony on the basis that the scientific methodol-
ogy Martin had employed was customary and gener-
ally accepted in the engineering field. The district court 
accepted Martin’s testimony that it was not standard 
practice in the field or even possible in many situations 
to do physical testing to confirm that a specific defect 
caused an electrical fire. After trial, however, the dis-
trict court reversed itself, finding that Martin’s testi-
mony was unreliable and therefore inadmissible under 
Rule 702. 287 F. App’x at 674–75.

Key Language
•	 The	court	noted	that	the	district	court	reiterated	in	

its post-trial decision that the method Martin used 
to reach his conclusions about the potential causes of 
excessive resistance heating in the door latch switch 
assembly was generally accepted and scientifically re-
liable. Id. at 675. The district court’s only stated reason 
for nonetheless finding Martin’s methodology insuffi-
ciently reliable for admission of his causation opinion 
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was that Martin had not explained how excessive re-
sistance heating could cause a fire in Defendant’s dish-
washer equipped with black microswitches. The court 
determined that excluding Martin’s testimony on this 
basis was an abuse of discretion.

Norris v. Baxter Healthcare Corp.
397 F.3d 878 (10th Cir. 2005)

Factual Summary
Plaintiff, a recipient of silicone gel breast implants, 
brought an action against the implant manufacturer or 
its predecessor, alleging both systemic autoimmune dis-
ease and local injury from the implants and asserted 
claims including negligence, strict liability, and breach 
of warranty. This was part of a class action under multi- 
district litigation rules in which common issues were 
determined by the Northern District of Alabama. After 
Baxter moved for summary judgment on the systemic 
injury claims on the grounds there was no epidemiolog-
ical evidence showing an association between silicone 
breast implants and autoimmune disorders, the mo-
tion was sustained by the district court. Plaintiff relied 
upon the testimony of two physicians, Dr. Vasey and 
Dr. Espinoza. The primary issue on appeal was Plain-
tiff’s claim of systemic autoimmune disease because 
she failed to meet her burden of establishing a triable 
issue of fact that silicone breast implants are capa-
ble of causing systemic injuries. In 1996, Judge Pointer 
of the Northern District of Alabama appointed a Rule 
706 National Science Panel to look at available litera-
ture and report to him. In 1998, the report found that 
“the most likely conclusion from these several analy-
ses is that there is no meaningful or consistent associ-
ation between breast implants or silicone or gel-filled 
implants and any of the conditions studied.” 397 F.3d at 
882. In 1997, Congress instructed the U.S. Department 
of Health and Environment to contract with the Insti-
tute of Medicine of the National Academy of Sciences 
to conduct a “comprehensive evaluation of the evidence 
for association of silicone breast implants… with hu-
man health conditions.” In 1999, they reported there is 
“no elevated risk or odds ratio for an association of im-
plants with disease.” Id. The report further stated that 
there was not “even suggestive evidence” that silicone 
breast implants caused systemic disease. Both the dis-
trict court and the appellate court held that the local in-
jury claims were time barred. Summary judgment for 
Defendant based on failure of proof of general causation 
was affirmed on appeal.

Key Language
•	 The	court	considered	the	four	standard	Daubert 

criteria for reliability, including “general accep-
tance.” They acknowledged that Plaintiff’s experts 
had impressive credentials in the field of rheuma-
tology. The court then said, “However, as a basis for 
their conclusion regarding the connection between 
silicone breast implants and autoimmune diseases, 
plaintiff’s experts completely ignored or discounted 
without explanation the many epidemiological stud-
ies which found no medically reliable link between 
silicone breast implants and systemic disease. There-
fore, the district court concluded that the method-
ology used by plaintiff’s expert was not medically or 
scientifically valid.” Id. at 884.

Bitler v. A.O. Smith Corp.; Bitler v. 
A.O. Smith Corp. (Bitler II)
391 F.3d 1114 (10th Cir. 2004); 400 F.3d 1227 (10th 
Cir. 2004) (Bitler II)

Factual Summary
The victim of a propane gas water heater explo-
sion brought a products liability action against the 
water heater manufacturer and the installer of the 
heater and propane piping. Plaintiff, a ranch hand, 
was severely burned when the propane gas explosion 
occurred in the basement of his home. White- Rodgers 
was the manufacturer of the gas control valve in the 
water heater in his basement. The hot water in Plain-
tiff’s house was supplied by liquid propane piped to 
the water heater in the basement. The gas was supplied 
to the water heater via an unsupported flexible cop-
per tubing that ran along the ceiling joists. A “T” fit-
ting was located above the hot water heater, which 
provided branches running to hot water heater and 
the space heater. A post- accident inspection revealed 
a minor leak in the inlet to the bedroom heater and 
a leak in the T connector. The gas control valve con-
trols the flow of gas to the pilot and main burner and is 
designed to fulfill the safety role if a pilot light is extin-
guished. The gas control valve was designed to shut 
off all gas flow to the pilot when the pilot was extin-
guished. The pilot light heats a thermocouple, which in 
turn creates an electric current energizing an electro- 
magnet that holds the safety valve open against the 
force of a spring. As long as the pilot is lit, the safety 
valve remains open. When the pilot goes out, the ther-
mocouple is no longer heated and it no longer pro-
duces current to energize the electro- magnet. The 
return spring then snaps shut and the flow of gas stops. 
The safety valve seat is made of rubber and is designed 
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to create a seal against a circular metal surface when 
closed to prevent the flow of gas to the pilot.

Numerous accidents have happened when copper 
sulfide, a frequent contaminate found in gas and pro-
pane lines, gets lodged in the safety valve seat when the 
pilot is extinguished and prevents the valve from seal-
ing resulting in a gas leak. White- Rodgers modified 
the design in 1978 and installed a wire mesh screen in 
the gas inlet upstream from the safety valve to prevent 
copper sulfide from migrating onto the rubber valve 
seat. It recalled all gas controls lacking this screen in 
1980. Thereafter, White- Rodgers added another safety 
feature by installing a deflection “baffle” to aid in pre-
venting debris from reaching the valve and to hold the 
edges of the mesh screen more effectively. Later test-
ing revealed, however, that the screen installed would 
not prevent cooper sulfide from forming downstream 
from the screen and still fouled the valve seat. Plain-
tiff’s expert, Elden Boh, concluded the water heater 
was the source of the accident and expert Donald Som-
mer concluded the leak was caused by copper sul-
fide contamination on the water heater valve seat. The 
valve was tested post- accident. During the tear-down 
it was found that it snapped shut as designed. Sommer 
opined at trial that a mix of copper sulfide and grease 
located on the safety valve seat caused the leak. He tes-
tified the valve seat was altered after the accident when 
the control was turned to the “off” position; that cop-
per sulfide contamination leads to intermittent leaks; 
and that a tear-down test could not be determinative. 
Whether the particles found in the safety valve were 
of sufficient quantity to cause a gas leak was hotly dis-
puted. They tried to rule out all other sources of gas 
leak and did so. The trial judge denied the motion to 
exclude the testimony of both experts, holding that 
it was both reliable and relevant under Daubert stan-
dards. The jury found White- Rodgers both negligent 
and strictly liable for a defective product. The trial 
court was affirmed on appeal.

Key Language
•	 “The	plaintiff	need	not	prove	that	the	expert	is	

undisputably correct or that the expert’s theory is 
‘generally accepted’ in the scientific community. 
Instead, the plaintiff must show that the method 
employed by the expert in reaching the conclusion is 
scientifically sound and that the opinion is based on 
facts which sufficiently satisfy Rule 702’s reliability 
requirements.” 391 F.3d at 1120.

•	 There	was	considerable	evidence	of	other	fires	from	
the same valve that were unscreened. The court 
ruled that accidents with unscreened devices were 

sufficiently similar to be relevant. Substantial simi-
larity is all that was required. Id. at 1126. Also con-
firmed on rehearing at 400 F.3d 1238–40.

Miller v. Pfizer, Inc.
356 F.3d 1326 (10th Cir. 2004)

Factual Summary
Parents sued manufacturer of Zoloft, an anti- 
depressant medication, alleging that the medication 
caused their 13-year-old son to commit suicide. They 
asserted claims under the Kansas Products Liabil-
ity Act (KPLA) for strict liability, marketing defects 
and misrepresentations, and negligence for failure to 
test and warn. The trial court granted the manufac-
turer’s motion to exclude Plaintiffs’ expert witness and 
without expert testimony to support the claim, sum-
mary judgment was granted. The parents appealed. 
The Tenth Circuit affirmed. Plaintiffs’ expert, Dr. 
Healy, was a neuropsychopharmocologist. Defendant 
filed a motion to exclude Dr. Healy’s testimony under 
Daubert. Several months later, the court, upon her own 
motion, appointed two independent experts, John Con-
cato, M.D., M.S., M.P.H. and John M. Davis, M.D. and 
identified the “fundamental question” on which she 
wanted advice: “whether Dr. Healy’s methodology, and 
his application of it in this case, constitute valid, sci-
entifically reliable reasoning in support of his opinion 
that Zoloft causes suicide (general causation) and that 
Zoloft caused Matthew Miller’s suicide (specific cau-
sation).” The independent experts submitted a report 
that generally discredited Dr. Healy’s theory and meth-
odology. A hearing on the admissibility of Dr. Healy’s 
testimony was then held pursuant to Rule 104(a). 356 
F.3d at 1329–30. Following the hearing, the district 
court adopted the views expressed by the independent 
experts and excluded Dr. Healy’s testimony.

Key Language
•	 The	court	concluded	that	with	the	exception	of	the	

first factor, which the court deemed satisfied, the 
other three Daubert factors favored exclusion. Id. at 
1330.

•	 Dr.	Healy’s	specific	calculation	of	risk	of	suicide	had	
not been subjected to peer review. With regard to 
the rate of error factor, the court noted several prob-
lems in that Dr. Healy’s study did not include: (1) a 
placebo control; (2) it involved extensive interac-
tion between the participants and researchers; and 
(3) it used only a small sample size. The study did 
not include controls sufficient to demonstrate Zoloft 
causes suicide in some patients. Id. at 1330–31.
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•	 In	addressing	the	fourth	factor,	the	court	found	that	
Dr. Healy had not used a generally accepted method-
ology in forming his opinion. Placing emphasis on 
challenge- dechallenge- rechallenge studies and case 
reports is not a generally accepted methodology. Id.

•	 Dr.	Healy’s	use	of	meta-	analysis	was	not	a	gener-
ally accepted methodology according to the court- 
appointed experts. Dr. Healy’s purported application 
of Koch’s postulates was not a generally accepted 
methodology, and Dr. Healy “misapplied, failed to 
satisfy, or failed to address six of the seven postu-
lates and to compound this problem, he has invented 
other factors and variously applied or misapplied 
them in ways which make it impossible to discern 
what his conclusions would be if they rested only on 
generally accepted methodology.” Id. at 1331.

Truck Ins. Exch. v. MagneTek, Inc.
360 F.3d 1206 (10th Cir. 2004)

Factual Summary
Property insurer brought subrogation action against 
fluorescent light ballast manufacturer alleging that 
defective ballast caused fire and destroyed the insured 
restaurant and sought to recover $1.5 million it had 
paid to the insured. The district court excluded the tes-
timony of the insured’s expert witness and granted 
summary judgment in favor of Defendant. The deci-
sion was affirmed on appeal. Plaintiff’s expert opined 
that a ballast manufactured by Defendant contained a 
thermal protector, which is designed to shut off power 
running through the fixture if the temperature exceeds 
232˚F, well below the approximately 400˚F generally 
believed to be the minimum temperature necessary 
to ignite wood. The expert conducted a series of sim-
ulations, at least one of which showed that a shorted 
“exemplar” ballast of a type similar to that found in the 
restaurant reached temperatures of 340˚F before the 
thermal protector cycled on or off. The ballast eventu-
ally reached a stable temperature over 300˚F. The the-
ory of the expert, Romig, was that even though the 
ballast did shut off power at 300˚F, he had a theory 
“pyrolysis” which posits that wood can catch fire at 
temperatures below 400˚F if it is exposed to such tem-
peratures over a long enough period of time and did so 
in this case. Defendant’s motion to exclude the opin-
ions of both Romig and Pfannenstiel were granted and 
without expert testimony, summary judgment was 
eventually entered from which Plaintiff appealed. The 
judgment was affirmed.

Key Language
•	 Plaintiff	introduced	three	publications	to	support	

the pyrolysis theory underpinning Romig’s opinion 
and all three did posit that pyrolysis could explain 
the origin of some fires but cast doubt on the gen-
eral scientific acceptance, the methodology, and the 
adequacy of experimentation underlying pyrolysis at 
this time. The court had discretion to reject the the-
ory as insufficiently reliable at this time. Each of the 
three articles was discussed at length by the court.

•	 After	surveying	the	evidence,	the	district	court	con-
cluded that “When considering the temperatures at 
issue here, the long term, low temperature ignition of 
wood is a hypothesis which has not been subjected to 
sufficient testing. Without such testing, there are few, 
if any, reliable principles about the phenomenon and 
methods to determine when the phenomenon might 
occur.” 360 F.3d at 1212.

•	 Another	witness,	Pfannenstiel,	had	essentially	the	
same opinion as Romig but Pfannenstiel did not 
have “any evidence that the ballast could generate 
enough heat to ignite combustibles in the ceiling.” 
His opinion “can not be said to be based on reli-
able principles and methods. Rather, this opinion is 
based on assumptions and speculation.” No abuse in 
the ruling. Id. at 1213.

•	 Pfannenstiel’s	opinion	did	not	meet	the	standards	of	
fire investigation to which Pfannenstiel himself pro-
fessed. Those standards require an investigator who 
suspects an appliance may have started the fire, to 
first determine the ignition temperature for the fuel, 
then determine whether the heat source is capa-
ble of generating that temperature. The testimony of 
Romig showed that Pfannenstiel’s opinion regard-
ing the first prong of the analysis could not be based 
on the pyrolysis theory of low temperature ignition. 
Discretion was not abused in sustaining the motion 
to strike the testimony of both experts. Id.

Dodge v. Cotter Corp.
328 F.3d 1212 (10th Cir. 2003)

Factual Summary
Several groups of residents in several different legal ac-
tions brought an action against Defendant uranium 
mill, in which they claimed nuisance and emotional 
distress based on environmental contamination by the 
mill. The mill crushed ore into “yellowcake,” a form of 
concentrated uranium dry tailings that were carried off 
the site by winds and raffinate leached into groundwa-
ter beneath the mill; flowed north toward Lincoln Park 
along Sand Creek channel, where at various times, the 
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Atomic Energy Commission and later, the Colorado De-
partment of Health, issued various citations for violat-
ing conditions of Defendant’s license. The regulatory 
agencies targeted the unlined storage ponds as a pri-
mary source of proliferation of hazardous substances, 
such as uranium, lead and others. In 1981, Defendant 
closed eight unlined ponds and constructed two tail-
ings facilities sealed with synthetic membrane liner and 
significant barriers of compacted clay. Each group of 
Plaintiffs brought their own action. In an action desig-
nated “Dodge II,” the jury found negligence on the part 
of Defendant but no causation of damages, so judgment 
was entered for Defendant. Plaintiffs were allowed sub-
stantial sums for medical monitoring, which was an-
other issue. In Dodge III, Plaintiffs received a total of 
$12.5 million; 13 plaintiffs received $1.5 million and 27 
plaintiffs who required medical monitoring received 
$2.2 million. Defendant appealed on several grounds, 
one of which was error in admitting expert testimony 
of Plaintiffs’ experts. The credentials of the experts were 
not challenged. Ruling of the trial court that permitted 
the testimony of Plaintiffs’ experts was reversed. A gate-
keeping duty was not adequately performed by the trial 
judge at the Rule 104(a) hearing. The case was reversed 
and remanded with a suggestion the gatekeeping duty 
be performed.

Key Language
•	 Defendant	contended	that	the	testimony	of	Drs.	

Smith and Miller was not reliable because of (1) re-
liance upon Miller testimony to conclude Plaintiffs 
were significantly exposed without any real under-
standing or estimate of dose or exposure amounts; 
(2) conclusion without proper scientific support that 
the substances at issue could cause health prob-
lems in humans like those alleged by Plaintiffs; and 
(3) reasoning that because nothing else seemed to ac-
count for Plaintiffs’ alleged maladies, contamination 
from Defendant must have been the cause. The court 
then opted to hear real witnesses and would allow 
voir dire of each contested witness. 328 F.3d at 1225.

Goebel v. Denver & Rio Grande W. R.R. Co.
346 F.3d 987 (10th Cir. 2003)

Factual Summary
Plaintiff claimed that because of working conditions 
inside the Moffat Tunnel, which were a combination 
of high altitude and diesel fumes, he suffered injuries 
in the form of high altitude cerebral edema (HACE). 
The basis of appeal was the admission of testimony of 
Dr. Teitelbaum who opined that all of Plaintiff’s inju-

ries were caused by exposure to high elevations and 
diesel fumes inside the Moffat Tunnel. The trial court 
granted summary judgment on liability and limited 
trial to issues of causation and damages. Dr. Teitel-
baum opined, “I believe that the cause of Mr. Goeb-
el’s injury was his exposure to a unique environment, 
deficient in oxygen at low barometric pressure, con-
taminated with pulmonary irritants, which com-
bined with the unique physiologic setting which takes 
place at high altitude produced an oxygen lack syn-
drome, which produced swelling in his brain, called 
cerebral edema, which resulted in small diffuse pres-
sure injuries which resulted in his cognitive defect. It 
is a complicated chain of events but one which is rela-
tively simple to explain on the basis of the fundamental 
physiology. All of these pieces have been looked at in 
separate events. In this gentleman, they occurred at the 
same time and produced this result.” For general cau-
sation, he relied upon scientific literature; drew general 
propositions from them; then combined the propo-
sitions to conclude that the conditions in the tunnel 
could have caused HACE. He then arrived at specific 
causation by differential diagnosis in which he consid-
ered all scientifically plausible causes and then ruled 
out the least plausible causes until only the most likely 
cause remained, i.e., that the tunnel conditions did in 
fact cause him to suffer HACE. The ruling on admissi-
bility was affirmed on appeal.

Key Language
•	 The	court	again	observed	that	differential	diagno-

sis is an acceptable method. 346 F.3d at 998. In addi-
tion, “the court buttressed its conclusion by pointing 
to the temporal relationship between the inci-
dent and Mr. Goebel’s symptoms and by noting the 
fact that even the railroad’s experts could not defi-
nitely opine that Mr. Goebel’s cognitive deficits were 
caused by depression.” Id. at 999.

•	 There	was	no	abuse	of	discretion	in	finding	specific	
cause of the symptoms described by Plaintiff. “The 
district court correctly relied on the temporal rela-
tionship between the tunnel incident and Mr. Goe-
bel’s symptoms just as one factor that supported Dr. 
Teitelbaum’s conclusion. The court is not permitted 
to, and did not, rely on the temporal relationship by 
itself as evidence of causation.” Id. at 999–1000.

Hollander v. Sandoz Pharms. Corp.
289 F.3d 1193 (10th Cir. 2002)

Factual Summary
Plaintiff claimed the drug Parlodel manufactured by 
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Defendant caused Plaintiff to suffer intracerebral hem-
orrhage shortly after she gave birth to the Hollanders’ 
second child. The trial court, applying Daubert criteria, 
ruled that Hollander’s expert’s testimony regarding the 
causal connection between Parlodel and intracerebral 
hemorrhage lacked the necessary reliability and was in-
admissible. The decision was affirmed on appeal. Sum-
mary judgment was entered by the trial court. Plaintiff 
claimed the product was unreasonably dangerous when 
used as a lactation suppressant, and Defendant failed to 
warn of dangers of use. Evidence was long and detailed 
but there was a continuing disagreement between San-
doz and FDA concerning use of Parlodel for prevention 
of physiologic lactation, but FDA expressly acknowl-
edged that a “cause and effect relationship had not been 
established.” Sandoz eventually modified the pack-
age insert to include information about anecdotal cases 
of hypertension and stroke but noted that hyperten-
sion, seizures, strokes, and myocardial infarctions reg-
ularly occur in postpartum women who are not treated 
with bromocriptine. One of Plaintiff’s experts, Ken Ku-
lig, board certified in toxicology and emergency med-
icine, offered an opinion of causation. He authored an 
article “Bromocriptine Associated Headache: Possible 
Life Threatening Sympathomimetric Intersections” in 
the publication Obstetrics and Gynecology. There were 
other publications and studies involving dogs, rats, and 
pithed animals. Dr. Kulig reviewed Plaintiff’s records, 
medical literature, FDA documents, and marketing pro-
motional material supplied by Sandoz and concluded 
Plaintiff’s intracerebral hemorrhage was secondary to 
her ingestion of the Parlodel and had she not taken the 
drug, she would not have suffered a stroke. Dr. Iffy, pro-
fessor in the Department of Obstetrics and Gynecology 
of University of Medicine and Dentistry of New Jersey, 
opined there was a “overwhelmingly probability” that 
her stroke was caused by bromocriptine and listed five 
factors for support. Plaintiff’s third expert, Dr. Jose, was 
of essentially the same opinion for the same reasons. 
The trial court sustained a motion to exclude all three 
experts because: (1) no expert could explain the phys-
iological mechanism by which Parlodel caused vaso-
constriction and ensuing hypertension and strokes. Dr. 
Kulig listed only possible mechanisms. Dr. Jose could 
cite no tests or studies that proved his hypothesis, and 
Dr. Iffy classed his opinion as a “hypothesis held by 
medical degree of certainty”; (2) the kinds of case re-
ports relied upon were repeatedly rejected as a scientific 
basis for causation since they were not controlled stud-
ies and did not eliminate other variables; (3) bromocrip-
tine belongs to a class of compounds that have been 
shown to cause hypertension but did not constitute reli-

able causation evidence; and (4) animal studies were too 
dissimilar to the facts of the case to be relevant.

Key Language
•	 In	a	long,	detailed	opinion	that	analyzed	the	grounds	

upon which the three experts based their opinions, 
the court eliminated most of them. The similarity to 
other ergot alkaloids was not a reliable basis because 
bromocriptine has a different chemical structure 
than ergot alkaloids known to cause vasoconstric-
tion. The similarity was unreliable. The consequence 
of ingestion of bromocriptine is speculative because 
the thesis of the three experts had not been tested. 
289 F.3d at 1208. The analytical gap of a causal con-
nection between bromocriptine and hypertension 
and stroke was too great to establish a causal relation-
ship. The studies referenced did not directly address 
the relationship between Parlodel and stroke. The an-
imal studies were not reliable because the effect of the 
drug might be different on animals as compared with 
humans. The case studies used in the form of differ-
ential diagnosis were likewise flawed by the fact that 
they were based upon case reports and case reports 
were not reliable because they were not controlled 
tests and involved other variables that can cause the 
same consequences. Id. at 1209.

•	 Sandoz’s	defense	that	there	was	an	increased	risk	of	
stroke in the postpartum period generally whether or 
not the drug is taken was fortified with literature re-
viewed. Id. at 1212–13. In general, the testimony of the 
three experts was insufficient to satisfy the reliability 
rigors of both Daubert and Kumho Tire. Id. at 1213.

Summers v. Mo. Pac. R.R. Sys.
132 F.3d 599 (10th Cir. 1997)

Factual Summary
Two railroad employees were exposed to diesel fumes 
while riding in a locomotive. Dr. Johnson diagnosed 
Plaintiffs with toxic exposure to diesel fumes result-
ing in injury to the central nervous and respiratory 
systems, causing chemical sensitivity, which rendered 
Plaintiffs totally and permanently disabled. The dis-
trict court excluded Dr. Johnson’s testimony. The Tenth 
Circuit affirmed the decision excluding Dr. Johnson’s 
testimony.

Key Language
•	 The	district	court	did	not	abuse	its	discretion	in	

excluding Dr. Johnson’s testimony where he per-
formed none of the tests used to confirm whether or 
not a patient is suffering from chemical sensitivity, 
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but instead relied on the patient’s history, a physical 
examination, and the results of “Spect” and “Booth” 
tests. 132 F.3d at 604.

•	 “Spect”	and	“Booth”	tests	have	been	subject	to	much	
criticism by the scientific community as not having 
met acceptable scientific levels of methodology and 
criteria, and are not designed to test for the recog-
nized medical condition of chemical sensitivity. Id.

•	 Accordingly,	“the	record	does	not	demonstrate	that	
Dr. Johnson has made a valid diagnosis of the gener-
ally accepted condition of chemical sensitivity based 
on objective testing.” Id.

Hildebrand v. Sunbeam Prods.
396 F. Supp. 2d 1251 (D. Kan. 2005)

Factual Summary
A products liability action was brought against the 
manufacturer of an electric blanket, alleged to be 
the cause of a fire. Plaintiff proffered her expert, Dr. 
Cronenwett, who asserted in general only two possible 
causes that are relevant to the incident. He claimed that 
there was a malfunction in the PTC wire. The witness 
had examined other Sunbeam blankets and this fact, in 
the eyes of the court, qualified him to assess the subject 
blanket. The issue was whether he may testify concern-
ing the cause and origin of the fire. The court observed 
he did not appear to be qualified to give this type of tes-
timony, but he may testify regarding the probability 
of electrical fires based on his experience as an electri-
cal engineer, the testing he personally conducted, and 
his observation of the subject blanket. Based upon the 
available evidence, there appeared to be no obvious al-
ternate source of the fire. Dr. Cronenwett’s testing at-
tempted to determine whether a partial short circuit 
could go undetected by the blanket safety circuit, but 
he could not be sure of the exact method of the alleged 
malfunction. He determined that a partial short circuit 
could cause a fire without blowing the safety circuit and 
shutting down the blanket. He did this by testing, but 
Defendants were not certain he used the same size wire 
as the actual fuse or whether he used the same safety 
circuit. The court said this went to the weight rather 
than admissibility of his opinion.

Key Language
•	 The	court	paid	little	attention,	if	any,	to	any	of	the	

Daubert criteria. There was no discussion about meth-
ods of analysis he used, nor was there any mention 
that any method he may have used but did not dis-
close, that was accepted by the engineering commu-
nity. The court simply opined, “The court denies the 

motion to strike the testimony and opinions of plain-
tiff’s expert, Dr. Cronenwett.” 396 F. Supp. 2d at 1253.

Morales v. E.D. Etnyre & Co.
382 F. Supp. 2d 1252 (D. N.M. 2005)

Factual Summary
Plaintiff was injured while operating a paving machine 
called a “Black Topper” manufactured by Defendant. It 
is a miniature processing plant on wheels. The opera-
tions and maintenance manual require the use of die-
sel fuel to clean the Black Topper, but does not inform 
the user how many times to clean the Black Topper 
with diesel fuel. The accident occurred when water and 
hot oil came together in the distributor, which vapor-
ized the water causing oil to be pushed out the top of 
the distributor through a manhole. Plaintiff was clean-
ing the machine when the accident occurred. Plain-
tiff’s expert, Pushinsky, said that his cleaning of the 
machine before using it was “absolutely ineffective,” 
resulting in the eruption when water came in con-
tact with hot oil. The eruption of hot oil through the 
machine manhole was caused by excessive pressure, 
which in turn was caused by vaporization of the water. 
The court held a Rule 104(a) hearing on the admissi-
bility of Plaintiff’s engineer expert. The judge invited 
Plaintiff to bring his expert for questioning, but Plain-
tiff refused. The court had available four reports of the 
expert as well as his deposition, but denied the defense 
motion to exclude it.

Key Language
•	 “Expert	testimony	may	not	be	required	in	cases	

where the jury can find a design or manufacturing 
defect based on the testimony of the injured…. How-
ever, where the nature of the defect and the breach or 
warranty and its causal relation to the accident are 
complex, those issues are appropriately the subject of 
expert testimony.” 382 F. Supp. 2d at 1265–66.

•	 The	court	observed	that	New	Mexico	is	silent	on	the	
issue of whether or not feasibility of an alternative 
design not used is required proof for defect predi-
cated upon failure to use it. Id. at 1266.

•	 “The	expert	admitted	he	did	not	propose	a	design	
concept or design change without engaging in each of 
the steps of the well- recognized methodology that en-
gineers in the field of product design must follow be-
fore recommending a design for a particular piece of 
equipment in contravention of the Engineering Code 
of Ethics.” In the Kinser case the Tenth Circuit stated: 
“Simply throwing out a concept and suggesting it 
may be feasible is an insufficient basis ‘for relaxing 
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the usual first-hand knowledge requirements of the 
Federal Rules of Evidence on the ground that the ex-
pert’s opinion has a reliable basis in knowledge and 
experience and is disciplined.’” Id. at 1269.

•	 Whether	or	not	the	expert	tested	his	opinions	is	a	
consideration, but not a requirement. The court re-
ferred to Bitler v. A.O. Smith Corp., 391 F.3d 1114 
(10th Cir. 2004), explaining that “testing is not nec-
essary in all instances to establish reliability un-
der Daubert.” There was no proof whatever that his 
designs were feasible. However, it was uncertain 
whether proof of feasibility was required under a New 
Mexico law, so the opinion was held admissible and 
the court refused to exclude his testimony. Id. at 1271.

Lovato v. Burlington N. & Santa Fe Ry. Co.
2002 WL 1424599 (D. Colo. June 24, 2002)

Factual Summary
Plaintiff brought suit against the railroad under the 
Federal Employers Liability Act for injuries he alleg-
edly sustained from cumulative trauma caused by his 
job duties. Plaintiff’s experts were prepared to testify 
that Plaintiff’s work tasks present ergonomic risk fac-
tors that were known to Defendant and which eas-
ily could have been alleviated. In addition, the experts 
would further testify that Plaintiff was injured as 
a result of these ergonomic risk factors. Defendant 
moved to strike Plaintiff’s experts, challenging the reli-
ability and relevance of their testimony. The district 
court allowed the expert to testify regarding Plaintiff’s 
exposure to risk factors and the effects of risk factors, 
but not as to causation.

Key Language
•	 Dr.	Morrissey’s	testimony	that	Plaintiff,	in	the	course	

of his normal daily activities as a carman, was rou-
tinely and regularly exposed to ergonomic risk fac-
tors and that these ergonomic risk factors generally 
are associated with the development of significant 
injuries to the forearms, elbows, neck, and shoul-
ders would be allowed as the opinion is based upon 
a reliable methodology and published studies gen-
erally accepted in the field of ergonomics. 2002 WL 
1424599, at *7. Based on other Daubert factors, the 
court precluded Dr. Morrissey’s testimony that the 
risk factors present in Plaintiff’s work site caused 
Plaintiff’s injuries.

Miller v. Pfizer, Inc.
196 F. Supp. 2d 1062 (D. Kan. 2002)

Factual Summary
Thirteen year old boy committed suicide after tak-
ing Zoloft, a prescription drug manufactured by Pfizer 
designed to treat depression. The parents of the boy 
filed suit against Pfizer, alleging that their son’s sui-
cide was caused by taking Zoloft. Plaintiffs’ expert, Dr. 
David Healy, proposed to testify that Zoloft can cause 
depressed persons to commit suicide and that Zoloft 
caused Plaintiffs’ child to commit suicide. In sup-
port of his opinion, Dr. Healy relied primarily on his 
own “Healthy Volunteer Study,” his statistical analy-
sis of pre- existing Pfizer data (Pfizer Meta- Analysis), 
his application of Koch’s Postulates, and his evaluation 
of three other studies, the Hindmarch study, and two 
challenge- dechallege- rechallenge studies. Defendant 
moved to exclude Dr. Healy’s testimony. Following a 
Daubert hearing, the district court granted the motion.

Key Language
•	 View	that	Zoloft	generally	causes	suicide	is	a	“dis-

tinctly minority view.” The American College of 
Neuropsychopharmacology, the FDA’s Psycho-
pharmacological Drug Advisory Committee, and 
the Medicines Control Agency in the United King-
dom all have reached contrary conclusions. 196 
F. Supp. 2d at 1067.

•	 “Healthy	Volunteer	Study”	does	not	represent	a	gen-
erally accepted methodology for testing the hypoth-
esis that Zoloft causes suicide because: (1) it failed to 
use a placebo control; (2) its sample size (26 individ-
uals) was too small from which to calculate any sta-
tistically significant relative risk; and (3) Dr. Healy’s 
personal recruitment of study subjects from his own 
department and the fact that volunteers generally 
knew of Healy’s expected outcome compromised 
integrity of study. Id. at 1076.

•	 Dr.	Healy’s	reliance	on	two	challenge-	dechallenge-	
rechallenge studies, which are basically case reports 
of 9 individuals who developed suicidal ideation or 
behavior during treatment with Prozac was not in 
accordance with generally accepted methodology, 
which disfavors heavy reliance on case reports for 
determining strength of association. Id. at 1076–77.

•	 Independent	experts’	inability	to	replicate	Dr.	Healy’s	
relative risk calculation of 2.19 (suicidal acts on Zoloft 
compared to placebo and corrected for exposure 
times) based on information supplied by Dr. Healy 
required the conclusion that calculations do not rep-
resent generally accepted methodology. Id. at 1077.

•	 Dr.	Healy’s	focus	on	the	association	between	SSRI	
drugs and akathisia rather than the direct associ-
ation between SSRI drugs and suicide in applying 
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Koch’s Postulates was not generally accepted by the 
scientific community. Id. at 1078. Koch’s Postulates 
are a series of factors designed to assist in determin-
ing general causation and whether a drug may cause 
a certain reaction. These factors include: (1) strength 
of association, (2) consistency with other research, 
(3) alternative explanations, (4) temporal relation-
ship, biological plausibility, (5) specificity of associa-
tion, and (6) dose response relationship.

Eleventh Circuit

Hendrix v. Evenflo Co.
609 F.3d 1183 (11th Cir. 2010)

Factual Summary
Plaintiff alleged that her son sustained traumatic brain 
injuries when a child restraint system manufactured by 
Defendant Evenflo malfunctioned during a minor traf-
fic accident. Plaintiff alleged that her son’s brain inju-
ries caused him to develop autism spectrum disorder 
and a spinal cord defect, syringomyelia. The district 
court excluded testimony from two of Plaintiff’s expert 
witnesses that the accident caused her son’s autism 
spectrum disorder because the methods used by the 
experts were not sufficiently reliable under Daubert. 
Plaintiff alleged that the child restraint system’s seat 
dislodged from its base during the accident because it 
had been “false-latched,” which occurs when the mech-
anism fails to property latch even though the latch 
makes an audible click leading the person installing 
the seat to believe the seat is properly installed. Eigh-
teen months after the accident, Plaintiff’s son began to 
exhibit developmental problems. Three years after the 
accident, the son’s doctor, Dr. Suhrbier, diagnosed him 
with an asymptomatic spinal cord cyst. Dr. Suhrbier 
diagnosed him with autism spectrum disorder when 
he was five years old. Plaintiff’s second medical expert, 
Dr. Hoffman, also concluded that the son had autism 
spectrum disorder.

Defendant Evenflo moved to exclude the experts’ 
testimony on the basis that there was no scientifically 
reliable basis for the experts’ opinions, as required by 
Daubert. The district court assessed the admissibil-
ity of Dr. Suhrbier’s testimony based on his deposition 
and post- discovery affidavit. When asked for scientific 
or medical literature relating autism spectrum disor-
ders and trauma at his deposition, Dr. Suhrbier stated 
he could not cite from memory any specific articles. In 
his post- discovery affidavit, Dr. Suhrbier stated that in 
performing differential diagnosis, he determined that 
Plaintiff’s son did not have the Fragile X genetic disor-

der, “the most common ‘known’ cause of autism” and 
therefore concluded that the cause of autism was likely 
not genetic in nature. 609 F.3d at 1189. Dr. Suhrbier 
provided no research or literature to support his state-
ment that he was “quite familiar with the concept that 
trauma is a recognized cause of autism and syringo-
myelia in very young patients.” Id. Dr. Hoffman first 
examined Plaintiff’s son approximately four years after 
the accident. When asked if he could cite any scientific 
research to support his opinion that traumatic brain 
injury or close-head injury causes autism, Dr. Hoff-
man stated, “If you ask what scientific basis, and what 
I was looking for was am I just coming up with this 
myself, or are there other people seeing this, too, and 
I reassured myself that other people are and it’s start-
ing to show up in the literature. There is not, that I am 
aware of, like a major chapter or major article in the 
New England Journal saying this is a primary cause.” 
Id. at 1190.

The district court granted Defendant’s motion to 
exclude testimony by Plaintiff’s experts regarding the 
purported cause of her son’s autism spectrum disorder 
because the methods the expert used to arrive at the 
conclusion that the accident caused the autism were 
not sufficiently reliable under Daubert. The district 
court allowed the expert testimony with regard to the 
cause of Plaintiff’s son’s syringomyelia.

Key Language
•	 The	court	discussed	that	differential	etiology,	“a	

medical process of elimination whereby the possi-
ble causes of a condition are considered and ruled out 
one-by-one, leaving only one cause remaining,” can 
provide a valid basis for medical causation opinions 
when applied under circumstances that ensure reli-
ability. Courts must judge the method’s reliability by 
considering the reasonableness of applying the differ-
ential etiology approach to the facts of the case and 
the validity of the experts’ particular method of ana-
lyzing the data and drawing conclusions. Id. at 1195.

•	 An	expert	performs	a	reliable	differential	etiology	
analysis in two steps: (1) compiling a “comprehensive 
list of hypotheses that might explain the set of salient 
clinical findings under consideration…. The issue at 
this point in the process is which of the competing 
causes are generally capable of causing the patient’s 
symptoms”; and (2) eliminating all causes but one. Id.

•	 Plaintiff	did	not	contend	that	the	medical	commu-
nity generally recognizes traumatic brain injury as 
a cause of autism, therefore the district court “cor-
rectly applied the Daubert analysis to the question 
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of whether traumatic brain injury can, in general, 
cause autism.” Id.

•	 The	court	agreed	with	the	district	court	that	Dr.	
Hoffman “failed to show how, by scientifically valid 
methodology, traumatic brain injury could ever be a 
possible cause of autism in anyone.” Id. at 1198.

•	 The	court	also	noted	that	“other	than	Dr.	Hoffman’s	
own unsupported and qualified assertion of gen-
eral acceptance in the scientific community, there is 
no evidence that Dr. Hoffman’s theory is generally 
accepted in the relevant scientific community.” Id. at 
1202 n.13.

Guinn v. AstraZeneca Pharms. LP
602 F.3d 1245 (11th Cir. 2010)

Factual Summary
Plaintiff brought suit against defendant AstraZen-
eca, claiming her use of the prescription drug Seroquel 
caused her to develop diabetes. Seroquel, an antipsy-
chotic medication manufactured and distributed by 
AstraZeneca, was approved by the FDA for use in the 
treatment of bipolar disorder and schizophrenia. Plain-
tiff claimed that while her prescribers were unaware of 
any increased risk of hyperglycemia or diabetes asso-
ciated with Seroquel, Defendant knew Seroquel caused 
weight gain in approximately one- quarter to one-
third of patients. Plaintiff alleged that despite Defen-
dant’s knowledge of the relationship between Seroquel 
and weight gain, it marketed Seroquel as having no 
effect on patients’ weight and failed to include adequate 
warnings on Seroquel’s labels as required by FDA reg-
ulations. Defendant filed a Daubert motion to exclude 
Plaintiff’s expert’s testimony.

The expert witness on specific causation submitted a 
report to the district court stating that after reviewing 
Plaintiff’s history of weight fluctuation, the expert con-
cluded, “based on reasonable medical probability that 
Seroquel was a cause of plaintiff’s diabetes.” 602 F.3d at 
1249. During the expert’s deposition, Defendant pro-
vided her with additional information regarding Plain-
tiff’s medical history that showed Plaintiff had already 
had a number of risk factors for diabetes before she 
started taking Seroquel. At the deposition, the expert 
testified that she considered only the medical literature 
showing that Seroquel can caused weight gain and the 
temporal proximity of Plaintiff’s use of the medication. 
The expert testified that she did not attempt to quantify 
the amount of weight gain attributed to Seroquel and 
did nothing to rule out other factors as the sole cause of 
Plaintiff’s weight gain. The expert also testified that she 
could not rule out the possibility that Plaintiff had dia-

betes before taking Seroquel. After the hearing, the dis-
trict court granted summary judgment for Defendant 
on the basis of its exclusion of the expert’s testimony 
and that even if the expert’s testimony was admissible, 
her statements were insufficient to establish a genuine 
issue of material fact with respect to specific causation.

Key Language
•	 “Differential	diagnosis	‘is	accomplished	by	determin-

ing the possible causes for the patient’s symptoms 
and then eliminating each of these potential causes 
until reaching one that cannot be ruled out or deter-
mining which of those that cannot be excluded is the 
most likely.’” Id. at 1253. A reliable differential diag-
nosis need not rule out all possible alternative causes, 
it must at least consider other factors that could have 
been the sole cause of the plaintiff’s injury. The court 
noted that when differential diagnosis is properly 
conducted, it can be a reliable methodology under 
Daubert. Id. at 1253. However, “an expert does not es-
tablish the reliability of his techniques or the validity 
of his conclusions simply by claiming that he per-
formed a differential diagnosis on a patient.” Id.

•	 The	expert	contended	that	since	diabetes	can	have	
multiple concurrent causes, she need not analyze the 
role played by each cause. The court responded that 
an expert “cannot merely conclude that all risk fac-
tors for a disease are substantial contributing fac-
tors in its development.” Id. at 1255. “Although the 
differential diagnosis technique is well accepted… 
[a finding] that all possible causes are causes does 
not appear to have gained general acceptance in the 
medical and scientific communities.” Id. Multiple 
factors can work together to cause diabetes, but the 
expert was required to provide some analysis of why 
she concluded that, more likely than not, Seroquel 
substantially contributed to Plaintiff’s weight gain 
and that weight gain was among the factors that sub-
stantially contributed to her diabetes. Id.

United States v. Johnston
322 F. App’x 660 (11th Cir. 2009)

Factual Summary
Defendant, Dr. Sharon Johnston, appealed her convic-
tion for illegally dispensing oxycodone, alprazolam, 
and methadone. She was sentenced to 30 months’ 
imprisonment for each count, to run concurrently. 
The government called two experts at trial, Dr. Rich-
ard Hood and Dr. Sherri Pinsley. Dr. Hood testified 
about the high strength of the drugs Defendant pre-
scribed and their potentially dangerous and deadly 
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side effects. Dr. Pinsley opined that Defendant pre-
scribed stronger medications than appropriate and 
acted outside the scope of professional practice. Dr. 
Pinsley also testified that she was troubled by the “red 
flags” raised by the undercover agents, including trav-
eling a long distance to see Defendant, lack of previous 
medical records or tests, buying medications illegally, 
and requesting more medications too quickly. 322 F. 
App’x at 664. Defendant presented the testimony of her 
own expert, who testified that Defendant’s conduct was 
professional and consistent with standards of profes-
sional care in the United States, and acted in good faith 
in prescribing the medications to the three patients. Id. 
at 664–65.

Key Language
•	 The	court	concluded	that	the	experts’	testimony	

about the “red flags” was properly admitted under 
Rule 702. Id. at 667. Defendant argued that “red 
flags” were not generally accepted scientific evi-
dence of drug- dealing and addiction. The court dis-
cussed that “neither the government nor witnesses 
treated ‘red flags’ as a term of art. The witnesses’ 
testimony treated ‘red flags’ as synonymous with 
‘warning signs.’ The doctors testified that in light of 
the strange statements made by Johnston’s patients, 
had they confronted similar statements in their own 
practices, they would have sought further informa-
tion from the patients before prescribing narcotics. 
They did not treat ‘red flags’ as a medical standard 
and therefore Johnston’s argument that this evidence 
is inadmissible under Daubert fails.” Id.

•	 The	court	also	discussed	that	Dr.	Pinsley’s	testimony	
was appropriate, noting that she testified as to the 
appropriate standard of care in the medical field and 
gave her opinion that the prescriptions “were written 
without any legitimate medical purpose.” Id.

McClain v. Metabolife Int’l, Inc.
401 F.3d 1233 (11th Cir. 2005)

Factual Summary
Users of an herbal weight-loss supplement contain-
ing ephedrine and caffeine sued supplement manufac-
turer, alleging that manufacturer marketed and sold 
an unreasonably dangerous diet drug resulting in isch-
emic strokes in three of the users, and heart attack in 
the other. Following a jury verdict in the Northern Dis-
trict of Alabama, judgment was entered for Plaintiffs 
and Defendant appealed. The trial court admitted the 
testimony of Plaintiffs’ experts after concluding that he 
“lacked sufficient knowledge on the scientific subject 

matter to exclude the testimony presented and that de-
fendant had not produced competing testimony for it 
to determine that, as a matter of law, testimony from 
plaintiffs’ experts was inadmissible.” Before trial, De-
fendant moved to exclude Plaintiffs’ expert testimony 
on medical causation, asserting that Plaintiffs’ experts’ 
opinions lacked reliable foundation for admission un-
der Daubert. Plaintiff’s expert O’Donnell offered opin-
ions on causation, and expert Hakim offered testimony 
on general and individual specific causation. After over-
ruling the challenge because the court was uninformed 
on the scientific subject matter, the Eleventh Circuit ob-
served that the gatekeeper abdicated his role and this 
alone was an abuse of discretion justifying new trial. 
The judgment was reversed and remanded.

Key Language
•	 This	case	falls	within	the	second	category	of	toxic	

tort cases. “The medical community does not gener-
ally recognize the toxicity of this drug combination 
or ephedrine alone as causing the injuries plaintiffs 
allege.” Daubert’s analysis of the first part focuses 
with questions of individual causation to Plaintiff. 
The Daubert analysis covers not only the expert’s 
methodology for the specific plaintiff, but the gen-
eral question of whether the drug or chemical can 
cause the harm Plaintiff alleged. “General causa-
tion is concerned with whether an agent increases 
the incidence of disease in a group and not whether 
the agent caused any given individual’s disease.” 401 
F.3d at 1239.

•	 The	opinion	of	James	O’Donnell,	expert	in	pharmacol-
ogy and nutrition, was rejected. The court said, “Al-
though he agreed that a drug’s effect is dose-driven, he 
offered no testimony about the dose of Metabolife re-
quired to injure plaintiffs or anyone else. He could not 
say how much is too much. In explaining his opin-
ion about the extreme danger of Metabolife, while 
at the same time offering no opinions about dose, he 
said ‘that’s why I always answer with potential, may, 
or could.’ On the other hand he admitted that the 
amount of ephedrine in Metabolife 356 does not ex-
ceed the amount of ephedrine in hundreds of over- 
the- counter products available to the public.” “His 
lack of testimony about the dose- response relationship 
combined with his vague testimony about significant 
individual variations leaves a muddle of ambiguity 
that undermines his opinions.” Id. at 1241.

•	 In	toxic	tort	cases,	“scientific	knowledge	of	the	
harmful level of exposure to a chemical plus knowl-
edge that plaintiff was exposed to such quantities 
are minimal facts necessary to sustain the plaintiff’s 
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burden.” As the Tenth Circuit explained in Mitch-
ell v. Gencorp Inc., 165 F.3d 778, 781 (10th Cir. 1999), 
to carry the burden in a toxic tort case, “a plain-
tiff must demonstrate ‘the levels of exposure that 
are hazardous to human beings generally as well as 
the plaintiff’s actual level of exposure to the defen-
dant’s toxic substance before he or she may recover.’” 
Id. The court referred to several articles in the Ref-
erence Manual on Scientific Evidence and in par-
ticular, an article entitled “Scientific Judgment and 
Toxic Torts—A primer in Toxicology for Judges and 
Lawyers” by Dr. David Eaton. He said “any attempt 
to establish whether a chemical exposure was caus-
ally related to a specific adverse effect or disease 
in an individual should be considered as a princi-
ple of toxicology.” Foremost among these princi-
ples is the dose- response relationship. Often “low 
dose- exposures—even for many years—will have 
no consequence at all, since the body is often able 
to completely detoxify low doses before they do any 
damage.” Id. at 1242.

•	 The	principles	of	toxicology	described	in	the	opinion	
contradict several of what Pharmacologist O’Donnell 
calls “the broad principles of pharmacology” upon 
which he based his opinion. He did not follow the 
methodology that scientists use to determine causa-
tion—the dose- response relationship. Id.

•	 O’Donnell’s	logic	was	challenged	by	the	court.	The	
Daubert requirement that the expert testify to sci-
entific knowledge—conclusions supported by good 
grounds for each step in the analysis—means that 
any step that renders the analysis unreliable under 
the Daubert factors, renders the expert’s opinion in-
admissible. His theory about the possible effect of the 
product on blood vessels is based on the analogy with 
PPA. It has never been proven with ephedrine. He 
cannot show that Metabolife causes vasospasm and 
vasculitis, which in turn causes ischemic strokes and 
heart attacks, except by a leap of faith. Id. at 1245.

•	 The	court	analyzed	the	literature	upon	which	the	
witness depended and found that it was less conclu-
sive than “more likely than not.” Id. at 1247–48. That 
led the court to the conclusion that no general cau-
sation was proven and specific causation was made 
more difficult by the background risks of the various 
individuals.

•	 Finally,	the	court	considered	whether	or	not	
O’Donnell’s methodology met the four reliability cri-
teria of the Daubert opinion. His theory could be 
tested, but it was never tested. There was no evidence 
of peer review of his opinion. There was no testimony 
about the known or expected rate of error and he of-

fered no testimony about acceptance of his specific 
opinions by the scientific community. Id. at 1251.

•	 The	expert’s	reliance	upon	anecdotal	case	reports	
was also misplaced because they were “based on 
descriptions of unmatched individual cases rather 
than on controlled studies.” They do not offer the 
underlying toxicological data in a scientifically reli-
able form to satisfy Daubert. Id. at 1253–54.

Rink v. Cheminova, Inc.
400 F.3d 1286 (11th Cir. 2005)

Factual Summary
Plaintiff, representing a class, brought a product liabil-
ity and toxic trespass claim against a pesticide man-
ufacturer alleging the class became seriously ill as a 
result of their exposure to the pesticide. The district 
court granted the manufacturer’s motion for summary 
judgment and an appeal was taken. The decision was 
affirmed on appeal. Nine plaintiffs claimed they were 
exposed to Defendant’s pesticide. The defect claimed 
was that the Fyfanon contained elevated levels of iso-
malathion due to improper storage. Isomalathion is a 
malathion derivative which renders malathion particu-
larly toxic to humans. Plaintiffs allege that Defendant, 
prior to delivery to storage, exposed it to temperatures 
exceeding those recommended for safe storage, which 
precipitated chemical decomposition that produced 
increased levels of isomalathion. Plaintiffs’ expert, 
Matson, was employed to reconstruct temperatures at 
which the product was exposed and to render an opin-
ion on isomalathion content in the product ultimately 
used by USDA and FDACS over Tampa. Defendants 
filed a motion to exclude his testimony and a Daubert 
hearing was held. The opinions were excluded because 
the court found “the methodology by which he arrived 
at his ultimate conclusion is fundamentally flawed; not 
based on sufficiently reliable data or facts; there was 
too great an analytical gap between the data relied on 
by him and his proffered opinions.” There was no evi-
dence his method was ever tested, subjected to peer 
review and publication, or it was generally accepted 
in the scientific community. Testimony of all toxicol-
ogy experts was excluded because, without evidence 
of causation, their testimony was irrelevant and Mat-
son was the only witness testifying on causation. With-
out the opinions of Matson, the other witnesses could 
not identify (1) the isomalathion levels in the Fyfanon 
when it was ultimately delivered to FDACS and USDA 
and (2) the level of isomalathion at which the Fyfanon 
becomes defective, i.e., toxic to humans. This was 
required for causation. On appeal, Plaintiffs claimed 
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error in excluding the testimony of Matson and other 
experts and further claimed that without experts, there 
was sufficient evidence of causation probably because 
of temporal relationship. The trial court was affirmed 
on appeal.

Key Language
•	 The	trial	court	decision	was	made	on	the	reliability	

of the expert’s method. He used facile transposition 
of temperature data from one site to another—
applied Texas site data to storage facilities in Geor-
gia and Florida because they were supposedly in the 
same latitudinal range. This lacks the “intellectual 
rigor” required by Daubert and Kumho Tire Co., 526 
U.S. at 152. The addition of the 18 degrees caused by 
radiation of the sun was a scientifically unsupported 
“leap of faith” condemned by Daubert. His methods 
of data transposition and temperature extrapolation 
failed under reliability factors of Daubert and Quiet 
Technology. The methods were not tested, subjected 
to peer review, nor were they generally accepted by 
the scientific community. 400 F.3d at 1292.

•	 The	opinions	of	the	toxicologists	and	physicians	who	
treated Plaintiffs were excluded. Those opinions were 
irrelevant without evidence of causation and Mat-
son’s opinions were the only evidence of causation. 
Consequently, they did not meet the “fit” require-
ment of Daubert. Id. at 1294.

Cook ex rel. Estate of Tessier v. 
Sheriff of Monroe County, Fla.
402 F.3d 1092 (11th Cir. 2005)

Factual Summary
The personal representative of the estate of a pretrial 
detainee, who committed suicide while incarcerated, 
brought action against the sheriff in his official capac-
ity, asserting claims for deliberate indifference to a de-
tainee’s medical needs in violation of the Fourteenth 
Amendment made actionable by 42 U.S.C. §1983. He 
also sued for negligent training, supervision of deten-
tion. The fault standard for the sheriff was “deliberate 
indifference.” Any deficiency in the county’s policy or 
the sheriff’s training or supervision did not rise to the 
level of deliberate indifference, unless the detainee’s sui-
cide was foreseeable. That was the issue. The decedent 
committed suicide after several requests for medical 
and psychiatric help. Though the detention center re-
sponded to the decedent’s medical complaints, the de-
cedent stated that his requests to see the psychiatrist 
were not urgent and the detention center did not act im-
mediately on those requests. Dr. Mishara, a psychiatrist, 

testified she would have been concerned at the time of 
his second request for a psychiatrist, but clarified that 
it was not an emergency. She did say, “If a person came 
to me having written this [second request] I would cer-
tainly screen them for suicide.” There was testimony 
concerning training and suicide prevention. At the close 
of Plaintiff’s case, the court ruled from the bench and 
granted a motion to dismiss pursuant to Rule 50(a). The 
court made an in limine ruling excluding the testimony 
of Plaintiff’s expert. The appeal is from that ruling as 
well as the judgment as a matter of law.

Key Language
•	 With	respect	to	whether	or	not	error	was	commit-

ted by not holding a hearing, the court simply stated 
that the district court is required to do the gatekeep-
ing, but how it is done is at the court’s discretion and 
may or may not require a hearing. “We grant the dis-
trict court the same broad latitude when deciding 
how to determine the reliability of expert testimony 
as it enjoys in determining whether the testimony is 
reliable.” 402 F.3d at 1114.

•	 The	court	further	held	that,	“deliberate	indifference”	
is not proven unless suicide was a reasonably foresee-
able consequence and it simply was not, even under 
the testimony of the plaintiff’s expert. Id. at 1116.

United States v. Frazier
322 F.3d 1262 (11th Cir. 2003)

Factual Summary
Defendant was convicted in the district court of kid-
napping and he appealed. Before trial, Defendant gave 
notice to the government he intended to offer the tes-
timony of Robert Tressel, a forensic investigator and 
former police officer. Tressel would testify that in the 
absence of head hair, facial hair, pubic hair, blood, 
saliva or seminal fluid matching Frazier, “there is no 
forensic evidence to substantiate the claim of rape.” 
The prosecution moved in limine to exclude Tressel’s 
testimony under Daubert. During the Daubert hear-
ing, it was clear that Tressel’s expertise was based on 
experience of ten years; he worked as an investiga-
tor in Cobb County’s Unit on Crimes Against Persons, 
a unit which investigates homicides, rapes, other sex-
ual assaults, and armed robberies. He spent 13 years as 
Chief Investigator of the Cobb County Medical Exam-
iner’s office, and currently owns and operates a private 
forensic investigation service. The trial court deemed 
him “a very qualified criminal investigator.” The court 
allowed him to testify regarding the standard pro-
cedures in investigating the site of an alleged sexual 
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assault and that no hair or fluid matching Frazier was 
found in the vehicle he inspected. Tressel, however, 
was not permitted to draw any inferences based on 
the absence of evidence supporting the victim’s allega-
tions of sexual assault. He was permitted to testify that 
“the forensic evidence most commonly found during 
the analysis of a rape investigation is transfer of hairs” 
but he could not testify that “it is my professional opin-
ion that there is no forensic evidence to substanti-
ate the claim of rape in this case.” At trial, Tressel did 
not testify as the result of the ruling. The prosecution, 
over the objection of defense counsel, was permitted 
to place technician Lanning on the stand who testified 
that the absence of Frazier’s hair did not necessarily 
lead to the conclusion that no sexual contact occurred. 
This was based on a study published in the Journal 
of Forensic Sciences. Frazier appealed based upon the 
court’s decision to exclude Tressel’s expert testimony 
on the significance of the absence of forensic evidence 
linking Frazier to the alleged assault and allowing the 
prosecution’s expert testimony on the same subject. 
The trial court was reversed.

Key Language
•	 Tressel	should	have	been	allowed	to	testify	and	his	

opinion was admissible for the following reasons: 
(1) the expert is qualified to testify competently 
regarding matters he intends to address; (2) the 
methodology by which the expert reaches his con-
clusions is sufficiently reliable as determined by the 
sort of inquiry mandated in Daubert; and (3) the tes-
timony assists the trier of fact, through the applica-
tion of scientific, technical or specialized expertise, 
to understand the evidence or to determine the fact 
in issue.

Quiet Tech. DC-8, Inc. v. Hurel-Dubois UK Ltd.
326 F.3d 1333 (11th Cir. 2003)

Factual Summary
The trial court admitted expert’s testimony in a suit 
seeking damages for performance loss allegedly caused 
by a hush kit designed to reduce the noise generated by 
a jet engine. The ruling of the trial court was affirmed 
on appeal. The field of expertise was computational 
fluid dynamics (CFD). Quiet developed and manufac-
tured “hush kits” for Pratt & Whitney JT3D fanjet air-
craft, which powers the Douglas DC8. The purpose is to 
reduce noise so as to render the engine compliant with 
federal “Stage 3” noise reduction regulations. The de-
fense claimed that Quiet knew in advance that its hush 
kit would degrade in-flight performance. Quiet retained 

Analytical Methods, Inc. to conduct a CFD study of the 
hush kit. It used new scientific discipline that used com-
puter models to measure fluid dynamics, e.g., flow of air 
around and through jet engines. It reported the lead-
ing edge of Quiet’s ejector was defective; it designed the 
new ejector edge called a “droop snoop” to correct what 
it termed an “oversized thrust reverser inlet and the as-
sociated losses due to inlet and the associated losses due 
to inlet spillage and compressibility effects.” The ev-
idence contained many other complications. Hurel’s 
thrust reverser ultimately proved to be worthless and 
Quiet sued Hurel seeking to recover advanced payments 
it had made to Hurel for the allegedly defective thrust 
reversers. Hurel produced a copy of a CFD report pre-
pared by Joel Frank, its expert it intended to call at trial, 
and Quiet deposed him. Frank, the expert for Defen-
dant, was allowed to testify that 78 percent of the 25 per-
cent total loss of thrust was attributable to the ejector’s 
leading edge, while only 12 percent of the 25 percent to-
tal loss was attributable to reverser linkages and the re-
maining 10 percent of the losses caused by other aspects 
of Plaintiff’s hush kit. The testimony was ruled admis-
sible. The decision was affirmed on appeal. Verdict was 
for Defendant. Plaintiff moved for a new trial on the 
ground that the Frank testimony was inadmissible on 
the grounds that he was not qualified, the methodology 
was unreliable, and the opinion was irrelevant because 
it was based on Stage 3 of the ejector that did not include 
the droop snoop. The trial court was affirmed.

Key Language
•	 The	court	reviewed	the	technical	aspects	of	the	

expert’s methodology and determined that the 
results generated from these tests had been critically 
evaluated in peer reviewed articles and studies. This, 
by itself, proved a “high degree of reliability with a 
relatively low rate of error.” The court cited a num-
ber of cases in which this same method had been 
approved judicially. 326 F.3d at 1343–44.

•	 Plaintiff	contended	that	even	if	he	used	the	correct	
computer program, he put the wrong information 
into it so that it was a case of “garbage in, garbage 
out.” The court gave a complicated explanation of 
how the expert explained and justified his appli-
cation. Id. at 1344–45. The court then stated that 
“the identification of such flaws in generally reli-
able scientific evidence is precisely the rule of cross- 
examination.” Id. at 1345.

Rider v. Sandoz Pharms. Corp.
295 F.3d 1194 (11th Cir. 2002)
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Factual Summary
Patients in two cases, who suffered hemorrhagic strokes 
after taking bromocriptine drug postpartum, brought 
products liability action against the drug manufac-
turer. The drug manufacturer moved to exclude the ex-
pert testimony of the patients on the issue of causation. 
The district court granted the motion and Plaintiffs ap-
pealed. The drug involved was Parlodel, the same as in 
the Hollander v. Sandoz Pharmaceuticals case in the 
Tenth Circuit discussed above. The district court held 
that the causation opinion of Plaintiffs’ experts did not 
meet the reliability requirements of Daubert. The court 
was affirmed on appeal. As in Hollander, the factual ba-
sis of Plaintiffs’ expert opinions were epidemiology, 
case reports, dechallenge and rechallenge data, clini-
cal analogies, animal studies, and FDA findings. Three 
of the four epidemiology studies furnished found no re-
lationship or a negative relationship between Parlodel 
and stroke. The other one suggested a positive relation-
ship, but all agreed that none presented statistically sig-
nificant results and is otherwise inconclusive. The case 
reports included only anecdotal events and reflect only 
reported data, not scientific methodology. The reports 
were not controlled tests and did not exclude other pos-
sible causes of adverse results. There was no patient his-
tory, description of the course or treatment, or other 
attempt to exclude other possible causes.

Key Language
•	 Deficiency	in	the	evidence	of	Plaintiffs’	experts	

revealed three gaps in the causal argument: 
(1) argued that because bromocriptine is an ergot 
alkaloid, it causes vasoconstriction. Some do and 
some do not. Not all bromocriptines cause even 
vasoconstriction let alone stroke. A conclusion that 
it does is based upon speculation and conjecture. 295 
F.3d at 1201. (2) Extrapolation of animal studies to 
humans does not justify that the effect on animals 
will be the same on humans. There is no evidence 
that the vascular structures of humans and ani-
mals are sufficiently similar to conclude that bro-
mocriptine’s effect on animals may be extrapolated 
to humans. It does not meet the “fit” test of Daubert 
and Joiner. (3) Plaintiffs assume that because there 
is some evidence that bromocriptine causes isch-
emic stroke, it also causes hemorrhagic stroke. This 
is the most untenable link in the causal chain. Isch-
emic strokes occur as a result of lack of blood flow to 
the brain. Hemorrhagic strokes occur as the result 
of bleeding in the brain. They involve a different bio-
logical mechanism. The assumption that what causes 
one will cause the other is a “leap of faith” supported 

by little more than the fact they are both called 
strokes. Id. at 1202.

•	 The	other	evidence	did	not	provide	evidence	suffi-
ciently reliable to justify the opinion of the experts 
on the issue of causation. “Law lags science; its does 
not lead it.” Id.

Allison v. McGhan Med. Corp.
184 F.3d 1300 (11th Cir. 1999)

Factual Summary
Woman with silicone breast implants brought prod-
ucts liability action against manufacturer of implants. 
Plaintiff claimed that her breast implants caused or 
exacerbated numerous conditions, including Hashi-
moto’s thyroiditis, Type I diabetes mellitus, Sjogren’s 
syndrome, and fibromyalgia. Plaintiff’s expert, Dr. 
Gershwin, was prepared to testify that silicone breast 
implants cause or exacerbate systemic conditions in 
some women. Plaintiff’s second expert, Dr. Shanklin, a 
pathologist, was prepared to testify regarding his con-
clusions after microscopic examination of Plaintiff’s 
tissue slides. The district court rejected Dr. Shank-
lin’s entire testimony based on his belief that a posi-
tive result to a silicone sensitivity test (SST), which he 
and another scientist developed, is evidence that sili-
cone causes disease, even though Dr. Shanklin did not 
intend to testify about an SST because Plaintiff never 
had the test. Finding that the testimony of Plaintiff’s 
experts lacked reliability and relevancy, the district 
court precluded the experts from testifying. The Elev-
enth Circuit affirmed.

Key Language
•	 “[T]he	district	court	did	not	abuse	its	discretion	by	

considering that the proffered conclusions in studies 
with questionable methodologies were out of synch 
with the conclusions in the overwhelming major-
ity of the epidemiological studies presented to the 
court.” 184 F.3d at 1316.

•	 With	respect	to	Dr.	Shanklin,	it	was	not	an	abuse	of	
discretion for the court to consider the general mer-
its of an expert’s work in the field in which he will be 
offering testimony, even if he will not be speaking 
specifically to each point the court scrutinizes. Id. at 
1318. The district court found that Dr. Shanklin’s SST 
was flawed because it used crystalline silica rather 
than silicone, and he failed to produce any studies 
supporting his theory that silicone in the body breaks 
down to silica and then acts as an antigen. Id. Fur-
ther, other scientists had called the reliability of the 
SST into serious question. Id. at 1317 n.18.
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•	 With	respect	to	Dr.	Shanklin’s	theory	that	chronic	in-
flammation around a breast implant and granulomas 
found in breast capsule tissue trigger autoimmune 
process, “his testimony is based more on personal 
opinion than on scientific knowledge and was not 
generally accepted by the scientific community and 
was unsupported by other studies.” Id. at 1319.

Leathers v. Pfizer, Inc.
233 F.R.D. 687 (N.D. Ga. 2006)

Factual Summary
Defendants manufactured and sold a prescription 
medication called Lipitor. Defendants began selling it 
in 1997 after securing approval from the FDA. It is in 
a class of drugs called statins, which inhibits a certain 
enzyme in the liver from producing the kind of choles-
terol responsible for clogging blood vessels. It is com-
monly prescribed to reduce cholesterol levels thereby 
reducing the risk of heart attack, stroke, and other 
related blood vessel injuries. Since it is a statin, Lipi-
tor has widely recognized side effects that Defendants 
admit and of which physicians have long been aware. 
Defendants further acknowledge that “in some class 
or some subset of people they can basically have [rhab-
domyolysis], renal failure and death… with respect 
to statins.” The parties dispute whether Lipitor can 
cause a permanent, milder form of diffuse muscle ail-
ment that Plaintiff claims to have and which Plaintiff’s 
doctors named “statin- induced myopathy.” Plaintiff 
claims that as the result of taking Lipitor, he has suf-
fered from “grievous injuries, including, but… not 
limited to, muscular weakness, severe muscle pain, 
multiple myalgias, Myosotis, a myopathic syndrome, 
and permanent disability.” He claimed that the doc-
tors were inadequately warned and Defendants inad-
equately warned the FDA. Plaintiff’s claims include 
defective design, failure to warn, and the usual collec-
tion of legal theories related to product liability. The 
issue came before the court on Defendant’s motion to 
strike the opinions of Dr. Firth, Plaintiff’s physician, 
and a motion for summary judgment should the latter 
be granted. Defendant’s motion to exclude the opinions 
of Dr. Firth was granted.

Key Language
•	 The	court	then	classified	this	as	a	type	case	appear-

ing in the Eleventh Circuit, noting that “toxic tort 
cases usually come in two broad categories: first, 
those cases in which the medical community gener-
ally recognizes the toxicity of the drug or chemical at 
issue, and second, those cases in which the medical 

community does not generally recognize the agent 
as both toxic and causing the injury plaintiff alleges.” 
233 F.R.D. at 690–91. The first type does not involve a 
Daubert analysis. The second type does, since Plain-
tiff bears the burden of establishing both general 
and specific causation. Id. at 691. For this reason, Dr. 
Firth’s statements regarding both general and specific 
causation must undergo a Daubert analysis. Id.

•	 In	toxic	tort	cases,	a	“lack	of	epidemiological	studies	
supporting [Plaintiff’s] claims creates a high bar for 
[a plaintiff] to surmount with respect to the reliabil-
ity requirement.” Id. at 692.

•	 The	court	reviewed	the	articles	of	the	medical	litera-
ture relied upon by Dr. Firth to support his opinion, 
but stated “these articles fail to support Dr. Firth’s 
opinion and do not create a scientifically valid causal 
link between Lipitor and statin- induced myopathy.” 
Id. at 695.

•	 The	court	found	that	research	addressing	the	rela-
tionship between Lipitor (and more generally 
statins), and Plaintiff’s alleged injury are still in an 
immature stage and do not possess the level of reli-
ability required by Daubert. This was actually admit-
ted by Dr. Firth in his deposition. Id. Because of this, 
Dr. Firth failed to establish general causation.

•	 Dr.	Firth	relied	upon	temporal	proximity	of	Plain-
tiff’s ailments to the ingestion of Lipitor, but the 
court referred to McClain v. Metabolife Int’l, Inc., 401 
F.3d at 1243, in which the Eleventh Circuit cautioned 
that to assume causality from temporal sequence is 
to subscribe to the post hoc, ergo propter hoc fallacy. 
Such heavy reliance on such a relationship does not 
withstand the scrutiny required by Daubert. Id. at 
696. The motion to strike the opinions of Dr. Firth 
was granted.

Brasher v. Sandoz Pharms. Corp.
160 F. Supp. 2d 1291 (N.D. Ala. 2001)

Factual Summary
Two women sued pharmaceutical manufacturer, alleg-
ing that they suffered ischemic strokes as a result of 
post- partum ingestion of Parlodel. Plaintiffs’ experts 
would testify that Parlodel can cause vasoconstric-
tion and vasospasm, which in some people is severe 
enough to obstruct blood flow and actually cause isch-
emic strokes, as in the cases of Plaintiffs. Defendant 
filed a motion for summary judgment on medical cau-
sation, which the trial court denied on the basis that 
the expert opinions are reliable.
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Key Language
•	 Although	there	is	no	reliable	epidemiological	study	

showing an increased risk of stroke associated with 
bromocriptine (Parlodel), reliable evidence has been 
presented to support such an association, “and that 
evidence here consists of animal studies, the med-
ical literature reviews, the ADRs reported to the 
FDA, and the ‘general acceptance’ of the associa-
tion between stroke and Parlodel, reflected in several 
neurology and toxicology textbooks and treatises. 
These all are recognized and accepted scientific 
methodologies, used for assessing the possible side- 
effects and hazards associated with particular drugs 
and the causes of disease.” 160 F. Supp. 2d at 1298.

•	 “Plaintiffs’	experts	cite	as	a	foundation	for	their	opin-
ions animal studies that have shown ergot alkaloids 
similar to Parlodel to have vasoconstrictive effect; the 
same studies were relied upon and acknowledged in 
internal Sandoz documents.” Id. at 1297–98.

Allstate Ins. Co. v. Hugh Cole Builder, Inc.
137 F. Supp. 2d 1283 (M.D. Ala. 2001)

Factual Summary
Insurance company, as subrogee of the homeowner, 
sued construction contractor to recover amounts the 
insurer had paid to homeowner for damage result-
ing from a fire allegedly caused by a gas fire starter 
installed by a heating contractor. According to the 
insurer’s expert, the fire was caused by the conduction 
of heat through the fire starter pipe to the wood fram-
ing. The expert’s theory is that the pipe slid through 
the hole in the firebox, touched the wood framing, and 
conducted heat from the fireplace, thereby igniting 
the wood framing. Defendant filed a motion in limine 
seeking to exclude the expert’s testimony regarding the 
cause of the fire. The district court denied the motion.

Key Language
•	 Because	expert’s	theory	of	causation	is	based	on	

NFPA 921, which is the accepted authority on fire 
investigation, “[his] theory has been subject to peer 
review and is generally accepted in the scientific 
community.” 137 F. Supp. 2d at 1287–88.

Siharath v. Sandoz Pharms. Corp.
131 F. Supp. 2d 1347 (N.D. Ga. 2001)

Factual Summary
Two women brought products liability actions against 
manufacturer of Parlodel, a drug designed to suppress 
postpartum lactation. Plaintiffs’ experts proposed tes-

timony is that Parlodel caused Plaintiffs’ seizures and 
hemorrhagic strokes. The district court excluded the 
testimony of Plaintiffs’ experts and granted summary 
judgment to Defendant.

Key Language
•	 Plaintiff’s	reliance	on	an	FDA	report	that	calls	into	

question the safety of bromocriptine for the preven-
tion of physiological lactation is unacceptable and 
“ignores the lower standard of proof for agency de-
terminations based upon a risk- utility analysis than 
the standard of proof required for the imposition of 
tort liability.” 131 F. Supp. 2d at 1366. “The report 
fails to state affirmatively that a connection exists be-
tween bromocriptine and the type of injuries suffered 
in these cases… [and] was motivated not simply by 
concerns with bromocriptine, but also by the relative 
risks and benefits of available alternative.” Id.

•	 Excerpts	from	learned	treatises	that	were	based	on	
case reports “provide no more support than the case 
reports themselves… [and] do not add any addi-
tional scientific knowledge.” Id. at 1370.

Edwards v. Safety-Kleen Corp.
61 F. Supp. 2d 1354 (S.D. Fla. 1999)

Factual Summary
In a wrongful death action, Plaintiff alleges that the 
decedent’s death from myelodysplastic syndrome 
(MDS) was due to his workplace exposure to the chem-
ical benzene while using Defendant’s product, SK-105, 
a machine parts cleaner. Plaintiff’s expert was prepared 
to testify that decedent was exposed to benzene in the 
workplace, that the benzene was in Defendant’s prod-
uct, that benzene can cause MDS, and that the dece-
dent’s exposure to benzene from the product caused 
his MDS. Defendant’s expert witness, an oncologist, 
was prepared to testify that because the decedent’s 
cytogenetic studies indicated a normal karyotype and 
did not indicate any breakage of chromosomes 5 and 7, 
his MDS could not have resulted from benzene expo-
sure. The district court granted the parties’ respective 
motions to exclude these expert witnesses.

Key Language
•	 Although	Plaintiff’s	expert	employed	standard	text-

book formulae in reaching his conclusions, there 
is “no indication in the record that [the expert’s] 
approach of applying a standard formula or com-
bination of formulae in the manner outlined in his 
affidavit is in fact followed by other experts in the 
industry.” 61 F. Supp. 2d at 1357.
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•	 While	the	literature	and	hypotheses	advanced	by	
Defendant’s expert “show a possibility of future gen-
eral acceptance,” at present, the theory is not scien-
tifically reliable. Id. at 1360.

Allapattah Servs., Inc. v. Exxon Corp.
61 F. Supp. 2d 1335 (S.D. Fla. 1999)

Factual Summary
This case involves a class action lawsuit brought by oil 
refiner’s dealers against refiner for breach of contract. 
The dealers alleged that the refiner had failed to reduce 
wholesale prices charged to dealers in order to offset 
credit-card fees imposed on dealers, as contractually 
promised. Dealer’s expert witness was prepared to tes-
tify that refiner’s contention that it complied with the 
obligation to provide the offset through the discount 
for cash adjustment in its price monitor system was 
not supported. The district court overruled Refiner’s 
motion to exclude the Dealer’s expert’s testimony.

Key Language
•	 Dealer’s	expert’s	“before	and	after”	test	and	“initial	

conditions” analysis “are accepted economic anal-
yses used to evaluate causes and effects associated 
with the introduction of new or extraneous market 
events or conditions.” 61 F. Supp. 2d at 1348. These 
tests “have standard acceptance in the relevant sci-
entific community.” Id.

Wheat v. Sofamor, S.N.C.
46 F. Supp. 2d 1351 (N.D. Ga. 1999)

Factual Summary
Surgery patients brought products liability action 
against manufacturer of bone screw devices used in 
spinal implant surgeries. The court excluded the testi-
mony of Plaintiff’s causation expert, a board certified 
anesthesiologist.

Key Language
•	 Following	the	Ninth	Circuit’s	opinion	in	Lust, 

“[w]hen a scientist claims to rely on a method prac-
ticed by most scientists, yet presents conclusions that 
are shared by no other scientist, the district court 
should be wary that the method has not been faith-
fully applied.” 46 F. Supp. 2d at 1359.

•	 “Although	the	differential	diagnosis	method	may	be	
generally accepted and practiced, Plaintiffs failed to 
show that any other expert has reached the conclu-
sion that the mere implantation of pedicle screws 
causes back injuries and pain.” Id.

White v. Chi. Pneumatic Tool Co.
994 F. Supp. 1478 (S.D. Ga. 1998)

Factual Summary
Plaintiffs brought a products liability action against 
a tool company for repetitive stress injury. Plaintiffs’ 
expert was prepared to testify that vibration causes 
carpal tunnel syndrome and that there is an inde-
pendent neurological component of hand-arm vibra-
tion syndrome. The district court denied Defendant’s 
motion to exclude the expert’s testimony.

Key Language
•	 “There	is	significant	evidence	that	it	is	generally	

accepted in the scientific community that vibration 
can cause carpal tunnel syndrome.” 994 F. Supp. at 
1480. This theory has been subjected to numerous 
scientifically valid tests.

•	 Although	Defendant’s	expert	may	point	out	flaws	
in individual studies, the evidence as a whole and 
recent government studies support the admissibility 
of evidence that vibration causes carpal tunnel syn-
drome. Id. at 1481.

Cartwright v. Home Depot U.S.A., Inc.
936 F. Supp. 900 (M.D. Fla. 1996)

Factual Summary
After painting around her home using various col-
ors and brands of latex paint, Cartwright began suffer-
ing from nasal and respiratory distress. Subsequently, 
Cartwright and her adopted daughter were diagnosed 
with asthma. Cartwright and her daughter filed suit 
against the paint manufacturers alleging that the latex 
paints caused their asthma. Defendants filed a motion 
in limine to bar the opinion testimony of Plaintiffs’ 
expert, Dr. Roy T. McKay, who was prepared to testify 
that Defendants’ paints caused Plaintiffs’ asthma based 
on the fact that Plaintiffs were genetically unrelated 
and were diagnosed with asthma after prolonged expo-
sure to latex paints, the inhalation of which can cause 
respiratory irritation as documented in scientific litera-
ture. The district court granted Defendants’ motion.

Key Language
•	 “The	notions	that	long	term,	low	level	irritant	expo-

sure is a cause of asthma and that latex paint usage 
can provide such exposures are not outlandish or 
pseudo science. At present, however, they are not 
generally accepted theories.” 936 F. Supp. at 905–
06. According to Plaintiffs’ expert, “there was little 
known about latex paint and… his theory had the 
‘potential’ for general acceptance.” Id. at 903.
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•	 Although	Daubert cautions against rejecting a the-
ory because it is too particular, too new, or of too 
limited interest to be published, “[t]hat ground for 
ignoring the non- acceptance of the experts’ theories 
does not apply here. Latex paints have been widely 
used commercially and by consumers for years. 
Atopic individuals comprise a significant percentage 
of the population. If [Plaintiffs’ expert’s] hypothesis 
were supportable, one would expect wide scale inves-
tigation and documented acceptance. Their absence 
with respect to such a commonly used product is 
telling.” Id. at 906.

District of Columbia Circuit

Young v. Burton
354 F. App’x 432 (D.C. Cir. 2009)

Factual Summary
Clients sued attorney and his law firm for legal mal-
practice, alleging they failed to timely file a personal 
injury lawsuit. The D.C. Circuit held that the district 
court did not abuse its discretion in excluding the testi-
mony of the clients’ expert. The court determined that 
the district court thoroughly considered the reliabil-
ity of the expert’s testimony under the Daubert frame-
work. The expert admitted that he could not identify 
the specific toxins that Plaintiffs were exposed to and 
could not say which of their symptoms were caused by 
exposure to the damp environment of the apartment.

Key Language
•	 Court	noted	that	the	district	court	observed,	even	

taking a “broad view of substance to include water- 
damaged building and [accepting] mold- illness as a 
real disease,” there is no generally accepted consen-
sus in the scientific community that “exposure to a 
water- damaged building causes mold- illness.” The 
court held that the district court did not abuse its 
discretion by excluding testimony that, based on the 
expert’s own admissions, “would be nothing other 
than speculation.” 354 F. App’x at 432–33.

United States v. Law
528 F.3d 888 (D.C. Cir. 2008)

Factual Summary
Defendants were convicted by a jury of conspiring to 
traffic narcotics and of numerous related crimes. The 
government introduced evidence that the appellants 
distributed powder cocaine, cocaine base, and her-
oin on numerous occasions, pursuant to an agree-

ment among themselves. Defendants claimed that the 
district court erred in denying a motion to strike the 
expert testimony of Eileen Waninger, an FBI foren-
sic chemist. Waninger testified that evidence recov-
ered from trash cans behind locations Defendants used 
contained residue of controlled substances, includ-
ing cocaine base, cocaine powder, and heroin. Defen-
dants argued that the district court should have barred 
Waninger’s testimony because the evidence did not 
establish the reliability of her conclusions. 528 F.3d at 
912. Waninger testified that “following FBI Labora-
tory protocol of identifying residue ‘by more than one 
technique,’ she used at least two of the three follow-
ing tests to identify the residue on each item: (1) ion 
mobility spectrometry, (2) infrared spectroscopy, and 
(3) gas chromatography/mass spectrometry.” Id. at 913. 
She opined that ion mobility spectrometry was “an 
accepted ‘screening technique’ in forensic chemistry; 
that it has been used for ‘many, many years’; that it is 
regularly used, including in Drug Enforcement Agency 
narcotics testing and airport explosives testing; and 
that a ‘lot of papers have been written’ about its use.” 
Id. Additionally, she testified that infrared spectros-
copy, a technique that passes infrared light through 
a sample to determine its unique chemical spectra, 
is used worldwide by forensic chemists to detect con-
trolled substances; that she has used it for ten years; 
and that it has ‘been around a lot longer than that.’” 
Lastly, Waninger testified that the third method, gas 
chromatography/mass spectrometry, allows chemists 
to “separate the components in a mixture and iden-
tify the chemicals in them based upon their mass spec-
trum.” Id. According to Waninger, the technique is 
scientifically accepted, she has used it for over 15 years, 
and it is widely used by forensic chemists for the detec-
tion of controlled substances. Id.

Key Language
•	 The	court	held	that	Waninger’s	testimony	that	all	

three techniques have been established for many 
years, are widely used, and are accepted in the rel-
evant scientific community was sufficient to satisfy 
the Daubert inquiry. Id.

MicroStrategy Inc. v. Business Objects, S.A.
429 F.3d 1344 (D.C. Cir. 2005)

Factual Summary
A patent owner brought an action against a competitor 
asserting four business tort claims and infringement 
of patent, which was directed at a system and method 
for automatic broadcasting of information to multi-
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ple types of subscriber output devices and formatting 
output for those devices using configurable parame-
ters. The only issue briefed is damages, which required 
expert testimony and was excluded. The court said 
that a “bedrock principle” of patent law was that “the 
claims of a patent define the invention to which the 
patentee is entitled to the right to exclude.” 429 F.3d at 
1351. Each independent claim required that each user 
output device subscribed to a service be associated 
with a device- specific style. The district court disposed 
of most of the claims by excluding Plaintiff’s evidence 
on damages and causation. Plaintiff relied upon Yurk-
erwich and his three reports. They were excluded on 
a flawed methodology that rendered them speculative 
and unreliable. The expert did not consider relevant 
factors in his damages analysis and did not link any 
single instance of misconduct on the part of Defendant 
to a specific amount of damages. A first, second, and 
third “revised report” were also rejected basically on 
the same ground. The ruling on the evidentiary issue 
was affirmed on appeal.

Key Language
•	 His	testimony	concerned	losses,	but	did	not	take	

into consideration many other economic factors 
that occurred in the late 1990s. Plaintiff had a major 
accounting error that exacerbated its problems and 
required a downward adjustment of its 1997, 1998, 
and 1999 earnings reports. Its stock fell 62 percent 
in one day, eventually falling from a high of $313 
per share to a low of $0.49 per share. It faced an FCC 
investigation and a series of class action lawsuits. In 
order to remain solvent, it laid off two-thirds of its 
workforce and cut it sales and marketing budget in 
half, but the expert attributed all of Plaintiff’s post-
2000 losses solely to the alleged tortuous conduct of 
Defendant. He did not link any single act of miscon-
duct to any single loss. He simply assumed that all of 
Plaintiff’s financial struggles and corporate restruc-
turing had no lingering affect beyond 1999, which 
was obviously false. “Instead, the record suggests 
that other market factors caused most, if not all of 
the damage to Microstrategy, which highlights the 
need for reliable proof of a specific amount attrib-
utable to the alleged tortuous acts.” The court then 
said, “This report does not pass the red face test. It 
does not pass the Daubert test. It does not pass the 
Rule 702 test…. I read the report before I read any 
of the briefs, and I, frankly, was appalled by it.” 429 
F.3d at 1355.

•	 The	court	did	cite	the	Daubert decision, but did not 
walk the reader through the four criteria suggested 

for determining the reliability of a little known prin-
ciple used to arrive at a decision or a pure inductive 
analysis. Instead, the court referred to amended Rule 
702 requiring that (1) the testimony is based upon 
sufficient facts or data, (2) the testimony is the prod-
uct of reliable principles and methods, and (3) the 
witness has applied the principles and methods reli-
ably to the facts of the case. The court simply said 
that the expert’s opinion was unreliable because the 
principles and methods disclosed in his three expert 
reports were speculative and unreliable. Id.

Raynor v. Merrell Pharms. Inc.
104 F.3d 1371 (D.C. Cir. 1997)

Factual Summary
Plaintiffs brought products liability action against man-
ufacturer of Bendectin, alleging that Bendectin caused 
child’s birth defects. Plaintiffs’ expert conducted a dif-
ferential diagnosis to eliminate causes of the birth de-
fects other than exposure to Bendectin. He relied upon 
family history, parental background, genetic history, 
physical examination, pregnancy history, and toxicol-
ogy. Following a jury verdict in favor of Plaintiffs, the 
trial court granted Defendant’s motion for JNOV, find-
ing Plaintiffs’ expert testimony failed to satisfy Daubert. 
The District of Columbia Circuit affirmed.

Key Language
•	 Dr.	Thoman’s	methodology	does	not	enjoy	general	

acceptance.
•	 Dr.	Thoman’s	elimination	of	alternative	explanations	

for birth defects was “exceedingly vague, amount-
ing to little more than a reference to ‘family history,’ 
examination of the child, ‘any laboratory tests,’ and 
‘genetic studies.’” 104 F.3d at 1376.

Young v. Burton
567 F. Supp. 2d 121 (D. D.C. 2008)

Factual Summary
Plaintiffs sued Defendant and his law firm for legal 
practice based on their failure to file a timely personal 
injury lawsuit. The original lawsuit would have sought 
recovery for damages Plaintiffs suffered as a result 
of exposure to toxic mold while residing in an apart-
ment. In order to succeed on their malpractice claim, 
Plaintiffs were required to prove that their attorney’s 
alleged negligence adversely affected their ability to 
benefit from an otherwise meritorious claim. Plain-
tiffs proffered the testimony of Dr. Ritchie Shoemaker 
regarding the cause, nature, and extent of their inju-
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ries. Defendants moved to exclude Dr. Shoemaker’s tes-
timony, claiming that his opinions were not based on 
a reliable methodology, and that regardless, he did not 
follow his own methodology with respect to Plaintiffs. 
The court concluded that his opinions were not suffi-
ciently grounded in scientifically valid principles and 
methods to satisfy the Daubert framework, and there-
fore granted Defendants’ motion.

Key Language
•	 In	toxic	tort	cases,	the	most	widely	used	method	of	

demonstrating causation is to present scientifically ac-
cepted information about the dose- response curve for 
the toxin that confirms the toxin can cause the health 
effects Plaintiffs experienced. 567 F. Supp. 2d at 128.

•	 The	court	discussed	other	jurisdictions	that	excluded	
Dr. Shoemaker’s expert testimony. A District of 
Columbia Superior Court excluded Dr. Shoemak-
er’s testimony because his theory on the effects of 
indoor mold exposure and his methodology in diag-
nosing Plaintiffs with chronic biotoxin- associated 
illness were not generally accepted in the scientific 
community. Id. at 130. Although the expert asserted 
that he conducted a differential diagnosis, the court 
stated that in order for this diagnostic process to be 
considered scientifically valid, the diagnosis must be 
one that is recognized by the scientific community. 
Based on the expert’s testimony, the court deter-
mined that it could not conclude that “mold illness” 
was a generally accepted illness in the medical com-
munity. The court noted that the expert admitted 
that no one outside his practice group had published 
any peer reviewed articles on “mold illness” and he 
agreed that it was not generally accepted by the med-
ical community. Id. at 131.

United States v. Morrow
374 F. Supp. 2d 51 (D. D.C. 2005)

Factual Summary
Defendants were charged with various offenses in-
volving alleged armed robberies. They objected to the 
government’s proposed use of DNA evidence to estab-
lish that Defendants used articles associated with the 
crimes. The motions appearing before the trial court 
were multiple, but the court ordered legal briefing ad-
dressing two major issues: (1) whether the government, 
in its direct case, may pro- actively present, through an 
expert, scientific evidence that does not conclusively 
identify a defendant, but also does not exclude a defen-
dant as a possible match; and (2) whether the govern-
ment, if it cannot present such evidence in its direct 

case, may bring out such information during cross- 
examination or re- direct, if the defense has opened the 
door by affirmatively arguing that the scientific evi-
dence exonerates or provides no link to the defendants. 
The government intended on introducing expert testi-
mony connecting the DNA of certain defendants with 
DNA material left on specific items of evidence. It sub-
mitted a large volume of DNA discovery materials to 
defense experts, including the results of testing done 
at the FBI laboratory for DNA evidence. The first is-
sue before the court was whether the government’s PCR 
amplification method and STR analysis to test DNA 
samples comported with the requirements concerning 
expert and scientific testimony laid down by Daubert. 
Second, the court examined whether DNA evidence in-
dicating a relatively low level of statistical significance 
should be excluded from either direct presentation or 
introduction on cross- examination under either the 
principles inherent in Daubert or Federal Rule 403. The 
court then observed that this was an issue of whether or 
not the DNA evidence of a low statistical analysis met 
the requirements of Daubert, which in turn required 
an overview of the DNA typing methodology at issue 
and whether there was general acceptance of the meth-
odology in various jurisdictions. The court denied De-
fendants’ joint objections to the government’s proposed 
DNA evidence to the extent the objections represent a 
generalized challenge to the PCR/STR methods. Upon 
receipt of their own DNA experts, Defendants were to 
notify the court as to precisely what challenges, if any, 
they made to the admissibility of the government’s 
DNA evidence so the court could determine what is-
sues, if any, will require a hearing before presentation of 
that evidence to the jury. As a general method, Defen-
dants’ challenge was denied.

Key Language
•	 The	court	acknowledged	that	the	Daubert deci-

sion respecting opinions on scientific subjects must 
employ a scientific method. Reliability of use of a lit-
tle known principle or an inductive inference is gov-
erned by the frequently mentioned four criteria, the 
fourth of which is “whether the technique is gener-
ally accepted.” The inquiry focuses on “the principles 
and methodology underlying the proffered evi-
dence rather than the conclusions they generate.” 374 
F. Supp. 2d at 61.

•	 The	court	reviewed	a	number	of	appellate	decisions	
and determined the admissibility of a FBI laborato-
ry’s use of PCR/STR analysis. Most of the courts cited 
have taken judicial notice of the general reliability of 
such tests. Id. In footnote 2, the court listed the “nu-
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merous courts in a multitude of jurisdictions have 
used Shea as a jumping- off point for their scientific 
analysis and have found its lucid examination nearly 
definitive on the subject.” Id. at 56 (citing United 
States v. Shea, 957 F. Supp. 331 (D. N.H. 1997)).

•	 The	court	then	stated:	“Given	the	weight	of	this	
authority, this court concludes that, as a general 
matter, PCR/STR DNA testing meets the strictures 
of Daubert and is admissible.” The court observed 
however, citing United States v. Martinez, 3 F.3d 1191 
(8th Cir. 1993), that the inquiry cannot stop there. 
The trial court must further inquire into whether the 
expert properly performed the techniques involved 
in creating the DNA profile.” Id. at 61–62.

•	 The	court	stated,	“DNA	evidence	of	a	low	statisti-
cal significance may remain proper under Rule 403 
analysis. The court does note that defendants shall 
certainly have another opportunity to address all 
issues relating to DNA evidence once their experts 
have reached their conclusions. Indeed, the court 
may itself make further inquiry into certain DNA 
related issues, e.g., the probative value of a 1:1 ran-
dom match probability in all populations, before 
issuing its final DNA- related decision.” Id. at 66.

Groobert v. President & Dirs. of Georgetown Coll.
219 F. Supp. 2d 1 (D. D.C. 2002)

Factual Summary
Surviving spouse brought an action for medical neg-
ligence, wrongful death, and survival following the 
death of his wife at Defendant’s hospital, seeking 
in part damages for lost future earnings. Plaintiff’s 
experts would testify regarding the anticipated future 
earnings and expenses of decedent, who had worked 
as a stock photographer. Defendant moved for partial 
summary judgment regarding Plaintiff’s claim for eco-
nomic damages. The district court denied the motion.

Key Language
•	 Defendant’s	expert’s	use	of	the	same	methodology	as	

Mr. Feingersh, despite the fact they reached different 
conclusions, is evidence that Mr. Feingersh’s compar-
ative analyses and experienced- based studies are gen-
erally accepted in the industry. 219 F. Supp. 2d at 9.

•	 Defendant’s	expert’s	testimony	that	he	gave	weight	
to Mr. Pickerell’s survey, that “he did not know any-
one who had performed a more detailed analysis of 
the earnings and revenue of stock photographers,” 
and that “he did not know anyone else who has per-
formed any of these surveys in the last five years bol-
sters Plaintiff’s experts, supports allowing plaintiff’s 

expert’s testimony as an expert because his method-
ology is ‘reasonably relied on by experts in the field.’” 
Id. at 12.

Dyson v. Winfield
113 F. Supp. 2d 44 (D. D.C. 2000)

Factual Summary
Plaintiff brought a medical malpractice action against 
her obstetrician/gynecologist for injuries caused to her 
child as a result of Defendant’s prescribing of Provera 
during the early stages of her pregnancy. Defendant 
filed a motion to exclude Plaintiff’s expert testimony 
that Provera causes birth defects. The court overruled 
the motion.

Key Language
•	 FDA’s	approval	of	deletion	of	warnings	from	proges-

tin packaging that progestins may cause non- genital 
birth defects does not mean that Dr. Strom’s opinion 
is not generally accepted in the scientific community. 
“The FDA… has itself agreed, then disagreed with 
the position of Dr. Strom.” 113 F. Supp. 2d at 49.

Lakie v. SmithKline Beecham
965 F. Supp. 49 (D. D.C. 1997)

Factual Summary
Denture wearer sued manufacturer of Orafix Special 
denture adhesive, which she applied to the roof of her 
mouth daily. Plaintiff claimed that she contracted the 
disease myelodysplastic syndrome (MDS) 5 q- minus, a 
bone marrow disordered accompanied by a deletion in 
the long or “q” arm of the fifth chromosome, as a result 
of exposure to benzene in Orafix Special. Plaintiff’s ex-
perts, who each utilized a differential diagnosis, con-
cluded that Plaintiff’s MDS 5 q- minus was caused by 
her exposure to benzene from Orafix Special. The court 
denied defendant’s motion for summary judgment.

Key Language
•	 All	the	experts,	including	Defendant’s	expert,	

acknowledged that it is accepted in the medical com-
munity that in sufficient doses benzene is a bone 
marrow toxin which can induce MDS as well as 
leukemia.

•	 The	weight	of	the	scientific	evidence	connecting	ben-
zene and MDS supports the experts’ opinions that 
benzene causes MDS 5 q- minus. Accordingly, Plain-
tiff’s causation theory is not opposed by an over-
whelming body of evidence as in Raynor.
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General acceptance within the scientific community 
is only one of the four nonexclusive tests suggested by 
Justice Blackmun in the Daubert opinion that should 
be used in determining the admissibility of an infer-
ence, usually of general causation. The only issue to 
which expert testimony was directed, and of which he 
spoke, was of general causation. The causation opinion 
usually involves the use of exposure to a product under 
defined conditions, which causes a defined adverse 
consequence. This by itself is a two step analysis. First, 
there must be sufficient information initially hypoth-
esized, tested, verified, and surviving attempts at fal-
sification to establish a cause and effect relationship to 
become “knowledge.” This is characterized as general 
causation. The second step is whether or not the char-
acterization of this “knowledge” is regarded as such by 
the “scientific community.” The knowledge of which 
Justice Blackmun spoke was the scientific method by 
which knowledge was developed by first hypothesiz-
ing it, then testing it, then attempting to falsify it, until 
it progressed to a point where it could be submitted to 
the scientific community for approval. The second step 
is the approval itself. Just what is the proof of it?

The knowledge of which he spoke is as follows:
“Scientific methodology today is based on generat-
ing hypotheses and testing them to see if they can 
be falsified; indeed, this methodology is what distin-
guishes science from other fields of human inquiry.” 
Green, at 645. See also C. Hempel, Philosophy of Nat-
ural Science 49 (1966). ([T]he statements constituting 
a scientific explanation must be capable of empir-
ical test”); K. Popper, Conjectures and Refutations: 
The Growth of Scientific Knowledge 37 (5th ed. 1989) 
(“[T]he criterion of the scientific status of a theory is 
its falsifiability, or refutability, or testability”).

509 U.S. at 593.
The process by which such “knowledge” becomes 

accepted by the scientific community, according to Jus-
tice Blackmun, is a rigorous epistemological inquiry of 
the type implied by Carl Hempel, “Philosophy of Natu-
ral Science” (1966), and “Conjectures and Refutations: 
The Growth of Scientific Knowledge” by Karl Popper 
(Routledge 5th ed. 1989). The process of the discov-
ery, articulation, verification and ultimate acceptance 
of the cause- and- effect principles is described in great 
detail in a book by Kenneth R. Foster and Peter Huber, 
Judging Science, Scientific Knowledge in the Federal 
Courts (MIT Press 1997), and Black and Lee, Expert 
Evidence: A Practitioner’s Guide to Law, Science and the 
FJC Manual.

The Federal Judicial Center’s Reference Manual 
on Scientific Evidence, 1st edition, covers subjects by 
which the reliability of an inductive method used in 
developing and verifying scientific principles, usually 
consisting of cause- and- effect relationships, may be 
determined. It discusses the methods accepted in epis-
temology, toxicology, survey research, DNA evidence, 
statistics, multiple regression, and estimation of eco-
nomic losses. All of these are subjects that deal with 
human reaction, physical and mental, and rely heavily 
on experience that includes head counts under various 
conditions and attempts at isolating human experience 
which limit causal factors to one or two in isolation 
from all others. The tests described are controlled to 
eliminate all other extraneous causes to the extent pos-
sible. Case studies and anecdotal experience filed with 
the FDA are not controlled tests.

Despite the necessity for this rigorous inquiry into 
what constitutes “acceptance in the scientific commu-
nity,” one very seldom sees Hempel or Popper cited, 
nor are there very many circuit court opinions that cite 
the Reference Manual on scientific evidence prepared 
by the Federal Judicial Council. A computer search of 
published decisions for the years 2002, 2003, and to 
March 4, 2004 reveal 16 U.S. District Court decisions, 
three Circuit Court decisions, and 6 state appellate 
court decisions that even mention the manual.

To what kinds of opinions do these standards of a 
justifiable inference apply? Kumho Tire Co., Ltd. v. Car-
michael, 526 U.S. 137 (1999), made it clear that the 
“knowledge” of which Rule 702 speaks is not limited to 
scientific knowledge but any knowledge of any expert 
in any field not possessed by the ordinary juror. This 
creates a new twist. The application of “knowledge” to 
a set of evidentiary facts is basically a deductive pro-
cess rather than an inductive process. Justice Black-
mun, in footnote 11, suggested that there are expert 
opinions that apply known, unquestioned knowledge 
such as “thermodynamics” of which courts should 
take judicial notice. This author has frankly never had 
the nerve to ask a court to take judicial notice of the 
kinetic theory of gases, Max Planck’s principles and 
equations of heat transfer, or the principles of heat 
transfer by conduction, convection, and radiation. 
They fill a book. Neither does one waste time in asking 
an expert the “rate of error” of Sir Isaac Newton’s rela-
tionship of gravity, motion, and time expressed in S = 
½ at², where “S” equals distance, “a” is the rate of accel-
eration of 32.2 feet per second per second, and “t” time 
is usually measured in seconds. It is covered in the 

Epilogue
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first six weeks of physics and used in accident recon-
struction and measurement of forces which bicycle and 
motorcycle helmets are expected to attenuate to protect 
wearers from injury in a fall.

One cannot divorce the four Daubert criteria from a 
deductive analysis however, because there is the prob-
lem of selecting the correct principle to be applied in 
reaching a correct solution to a set of facts. After the 
correct principle is selected, the next inquiry is what 
facts are required to apply the principle and did the 
expert have all of those facts from sources “reason-
ably relied upon.” This, indeed, is a “process” capable 
of being evaluated but usually by criteria different from 
Daubert. These might include failure analysis, stress 
analysis, all of which involve forces, concentration of 
forces, trigonometry, and mechanics of materials, all of 
which are capable of being applied mathematically and 
are part of an engineering curriculum.

These are fundamental components that determine 
the truth of scientific principles being applied by an ex-
pert and when those principles have been accepted by 
the scientific community. The most that can be said of 
most decisions is that courts might briefly review liter-

ature, but there is seldom any inquiry into the reliabil-
ity of the literature presented to them. Is the publisher 
reliable? Are the authors reliable? Do they survive that 
rigorous inquiry suggested by Carl Hempel and Karl 
Popper and the manner of their applications suggested 
by Huber and Foster? Were the principles applied, cor-
rectly selected and applied? Perhaps this expects too 
much of trial judges.

The striking feature about the case law summa-
rized in this and other sections in this compendium is 
the lack of explanation of any meaningful inquiry re-
garding whether or not the principles being applied 
have been verified by “acceptance by the scientific com-
munity.” Most decisions do not make the inquiry and 
do not consider it in making admissibility decisions. 
Meaningful inquiry is a heavy burden placed upon trial 
and appellate judges. However, it is a burden thrust 
upon them by the Daubert decision. Judges with whom 
I have spoken informally about this burden intensely 
dislike the decision. The trial bar should be willing 
to help with this burden to the extent they can. It is a 
truth- seeking quest we have all taken an oath to pursue.

Judicial Lessons and Helpful Hints to Be Learned Regarding General Acceptance
 1. Differential diagnosis, a recognized methodology, 

by itself cannot prove causation, and if using this 
methodology, other possible causes must be affir-
matively excluded.

 2. If the plaintiff and defense experts use the same 
methodology, it either all comes in or all stays out.

 3. If governmental entities or agencies, or well-known 
group associations, agree with the methodology, 
the evidence will likely come in.

 4. Standard or recognized textbooks, articles, or 
guidelines should support or underlie the expert’s 
methodology or opinions in order to be found to be 
generally accepted.

 5. If the vast majority of published or recognized 
works, authorities, etc., reject the method or opin-
ion, it will likely not come into evidence.

 6. The methods, models, and techniques of one’s 
expert should be subjected to peer review, and the 
results should be reproducible in order to be gener-
ally accepted.

 7. If the expert’s methodology cannot be defined or 
tested by others, it cannot be accepted.

 8. Universality of result is not necessary for an opin-
ion to be based on generally accepted methods, but 

the methods employed to reach the result should be 
accepted.

 9. If every other court to review the methodology or 
conclusion has rejected it, the opinion should not 
come in.

 10. Novel opinions or methodologies can come into ev-
idence if they emanate from some model or method 
that has been accepted in the relevant community.

 11. Experts who opine in a recognized field must follow 
the generally recognized standards and methods of 
that discipline and cannot avoid that requirement 
by calling themselves something else. Aa duck is a 
duck, and a leopard cannot change its spots.

 12. A so-called expert should not be able to use ani-
mal testing to extrapolate human causation without 
positive, human, epidemiological studies to support 
their findings; but it still happens.

 13. Anecdotal or case reports, without more, will not 
support an opinion that is generally recognized by 
medical science.

 14. Experts who conduct extensive reviews of the peer- 
reviewed literature, have many years of practical 
experience, and/or who are well-known writers in 
the relevant field, can likely testify to opinions that 
will receive deference.
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 15. If your expert “wrote the book” in the field, he’s the 
man and she’s the woman!

 16. An expert must follow all steps of the methodology, 
and not pick and choose the steps to get her where 
she wants to go, or the opinion will not be reliable 
or accepted and, hence, will not be admitted.

 17. There should be independent evidence of gen-
eral acceptance, not just from the proponent of the 
methodology or opinion.

 18. Any expert who reaches an opinion first and then 
tries to support it by research or testing is not fol-
lowing any generally accepted methodology and 
should be barred.

 19. If the case is in federal court and the expert is fol-
lowing methods recognized and set out in The Ref-
erence Manual on Scientific Evidence (Federal 
Judicial Center 1994), the opinions will likely be 
admitted.

 20. If the government agencies say the expert is right, 
then she probably is; if the two disagree, the opin-
ion of the government agency usually prevails in 
federal court. But if only one government agency 
says the expert is right, and the other agencies and 
private industry says the expert is wrong, then the 
expert is probably wrong.

 21. Doctors who render opinions without even meeting 
or examining the patient, or performing any tests, 
should be drawn, quartered, and then barred. Rely-
ing on “facts” from lawyers and no other source 
will not cut it in federal court.

 22. If you are going to try to bar an expert’s opinion, 
you had better have some peer- reviewed and recog-
nized authorities to support your position.

 23. If the expert is the only one in the world who has 
ever reached her conclusion, there is probably a 
good reason, and the opinion should be barred.

 24. If the author who penned the article upon which 
the expert bases her conclusions recants or discred-
its that article, then the opinion based on that arti-
cle will likely be excluded.

 25. Opinions based on an expert’s personal opinion or 
experience, without more, should be barred.

 26. Medicine, and many other disciplines, are not exact 
sciences, and a difference of opinion will not neces-
sarily support exclusion of an opinion.

 27. If your client or experts rely on the same mod-
els, methodology, or studies as does the opposing 
expert, you will likely not be successful in barring 
the adverse party’s expert.

 28. Just because the opinion or its bases are novel does 
not mean they are junk science, but it also does not 
mean they are generally accepted science. There 
should be some support by governmental, private, 
or industry groups, or some support somewhere. 
Otherwise, even though it may not be junk, it may 
also not be admissible.

 29. If the adverse expert says her opinion is based on 
recognized methods or models, but you cannot find 
them anywhere, there is probably a reason and the 
opinion should be excluded.
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