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As part of the analysis of specific causation in consid-
ering challenges to experts under Daubert, various 
federal courts have examined the issue of whether an 
expert has adequately accounted for alternative obvi-
ous explanations. As the following cases demonstrate, 
however, this factor is rarely the sole basis upon which 
a court relies to exclude an expert’s testimony.

First Circuit

Baker v. Dalkon Shield Claimants Trust
156 F.3d 248 (1st Cir. 1998)

Factual Summary
Plaintiff initiated suit against Defendant relating to her 
development of pelvic inflammatory disease (PID) and 
infertility from implantation of a Dalkon Shield contra-
ceptive intrauterine device (IUD). Based upon two pos-
itive chlamydia titer tests, Defendant proffered expert 
testimony asserting that chlamydia was an alternate, 
exculpatory cause of Plaintiff’s medical conditions. The 
trial court granted Plaintiff’s motion to exclude Defen-
dant’s experts from making any reference to chlamydia. 
In addition, the trial court barred counsel for Defen-
dant from cross- examining Plaintiff’s expert on the is-
sue of whether chlamydia was an alternative cause of 
the PID. By the time of closing arguments, the trial 
court had also barred counsel for Defendant from even 
mentioning the word “chlamydia.” Defendant appealed 
a jury verdict in favor of Plaintiff. The First Circuit va-
cated the trial court’s judgment and remanded the case 
back to the trial court since Plaintiff’s expert’s testi-
mony offered a plausible theory of alternative cause re-
garding Plaintiff’s injuries.

Key Language
•	 “In	a	product	liability	action,	the	burden	of	prov-

ing causation rests on the plaintiff, but the defen-
dant may—in addition to disputing the plaintiffs’ 
affirmative showing—present evidence showing that 
some other cause accounts for the injury. Of course, 
a claim of alternative causation is not a free ticket to 
admission of evidence; an alternative causation the-
ory could be incoherent or irrational, or the evidence 
supporting it inadmissible. But a plausible theory of 
alternative causation, supported by admissible evi-
dence, may be highly probative, particularly where 
the plaintiff’s own theory of causation rests on infer-

ence or is otherwise open to debate.” 156 F.3d at 252 
(citations omitted).

•	 “[T]he	opportunity	to	offer	one	line	of	evidence	does	
not justify excluding a different, reinforcing line—and 
many would think that in this case the chlamydia the-
ory was more concrete and affirmative explanation as 
to why the defense should prevail.” Id. at 254.

Second Circuit

DeRienzo v. Metro. Transp. Auth.
694 F. Supp. 2d 229 (S.D. N.Y. 2010)

Factual Summary
Plaintiff filed suit against his employer, alleging back 
injuries as a result of slipping and falling on debris that 
posed a hazardous condition. Subsequent back surgery 
allegedly caused a previously undiagnosed tumor to 
hemorrhage, or become “apoplectic.” Plaintiff claimed 
that the apoplectic tumor caused permanent brain 
damage and cognitive dysfunction. Plaintiff mainly 
relied on the testimony of the neurosurgeon who 
removed his tumor in an effort to establish causation. 
The neurosurgeon acknowledged that there were three 
general reasons why Plaintiff’s tumor became apoplec-
tic. One of the three reasons was the manner in which 
the Plaintiff’s back surgery was performed, which 
included the expansion of Plaintiff’s abdomen with 
gas. Plaintiff’s neurosurgeon, however, conceded that 
he could not state which of the three potential reasons 
caused Plaintiff’s tumor to hemorrhage. The trial court 
held that the temporal proximity between Plaintiff’s 
tumor hemorrhage and his back surgery was an insuf-
ficient basis to admit the neurosurgeon’s testimony.

Key Language
•	 “When	an	expert	relies	on	a	differential	diagnosis	

to ‘rule out’ other potential causes for the injury at 
issue, he must also ‘rule in’ the suspected cause, and 
do so using scientifically valid methodology.’” 694 
F. Supp. 2d at 236 (citations omitted).

•	 “While	an	expert	need	not	rule	out	every	potential	
cause in order to satisfy Daubert, the expert’s tes-
timony must at least address obvious alternative 
causes and provide a reasonable explanation for dis-
missing specific alternate factors identified by the 
defendant.” Id. (citations omitted).
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•	 “Even	more	significant	is	that	[Plaintiff’s	neurosur-
geon]	identified,	but	failed	to	exclude,	alternative	
causes of plaintiff’s apoplexy that are unrelated to 
[Plaintiff’s	back	surgery].”	Id. at 239.

•	 Plaintiff’s	neurosurgeon’s	“failure	to	‘address	[the	
identified]	alternative	causes	and	provide	a	reason-
able explanation for dismissing’ them renders his 
testimony inadmissible.” Id.

In re Rezulin Prods. Liab. Litig.
369 F. Supp. 2d 398 (S.D. N.Y. 2005)

Factual Summary
This is a products liability action brought by a class of 
type-2 diabetes patients against the pharmaceutical 
manufacturers of a diabetes drug that the manufactur-
ers withdrew from the market shortly after introducing 
it based upon reports suggesting that the drug caused 
serious liver injuries. Defendants moved to exclude ex-
tensive testimony provided by numerous experts on be-
half of Plaintiffs in which the experts advanced that 
the theory that the drugs at issue caused or exacer-
bated Plaintiffs’ liver injuries “silently,” without signifi-
cant indications of harm to the liver. The court granted 
the motion to exclude the testimony for many reasons, 
including the experts’ failure to consider evidence un-
dermining the “silent injury” theory. The court found 
that the experts’ failure to address the body of evidence 
contradicting the relatively novel theory fatally under-
mined the credibility of the experts’ testimony.

Key Language
•	 A	factor	that	“courts	have	considered	in	Daubert 

analyses is whether an expert has accounted ade-
quately for obvious alternative explanations. This is 
appropriate because any theory that fails to explain 
information that otherwise would tend to cast doubt 
on that theory is inherently suspect. By the same 
token, if the relevant scientific literature contains 
evidence tending to refute the expert’s theory and 
the expert does not acknowledge or account for that 
evidence, the expert’s opinion is unreliable. Accord-
ingly, courts have excluded expert testimony ‘where 
the expert selectively chose his support from the sci-
entific landscape.’” 369 F. Supp. 2d at 425.

•	 “In	this	case,	the	plaintiffs’	experts	have	ignored	a	
large amount of information that calls many aspects 
of the silent injury theory into question.” Id. at 425.

•	 “In	other	words,	the	scientists	have	discussed	only	
the evidence that they believed would advance the 
plaintiffs’ position.” Id. at 426.

U.S. Info. Sys., Inc. v. Int’l Brotherhood 
of Elec. Workers Local Union No. 3
313 F. Supp. 2d 213 (S.D. N.Y. 2004)

Factual Summary
In an antitrust action, Defendants moved to exclude 
Plaintiffs’ economic expert, who they offered to tes-
tify regarding antitrust liability and damages. Defen-
dants gave several reasons for the expert’s exclusion, 
including evidence that the opinion was based upon a 
“skewed data set,” that he was inconsistent in his appli-
cation of methodology, and that he failed to account 
for obvious alternative explanations for his conclu-
sions. After a detailed review of the expert’s methodol-
ogy and review of each aspect of the Daubert analysis, 
the court concluded that the expert had relied upon 
some skewed data, and for this reason alone, the court 
excluded his testimony. The court allowed Plaintiff to 
submit a revised expert report. The court found that 
Defendant did offer an alternative explanation, but that 
the expert had adequately accounted for this alterna-
tive in his rebuttal reports.

Key Language
•	 “An	expert	must	demonstrate	that	he	has	adequately	

accounted for obvious alternative explanations in 
order for his testimony to be reliable. Before a con-
clusion on causation can be reliably drawn, the 
expert must make some reasonable attempt to elim-
inate some of the most obvious causes. An expert is 
not required, however, to categorically exclude each 
and every possible alternative cause.” 313 F. Supp. 2d 
at 238 (citations omitted).

•	 “In	this	case,	[Plaintiff’s	expert]	addressed	the	defen-
dants’ alternative theories of the case, and ultimately 
found them to be unpersuasive. The defendants cite 
to cases such as Matsushita Elec. Indus. Co. v. Zenith 
Radio Corp., 475 U.S. 574, 588, 106 S. Ct. 1348, 89 
L. Ed. 2d 538 (1986), to support the proposition that 
an antitrust plaintiff must demonstrate that alter-
native, non- conspiratorial explanations for behav-
ior are not equally likely. Although this is certainly 
true, it does not necessarily speak to the admissibil-
ity	of	[Plaintiffs’	experts’]	opinion.	In	order	for	Dr.	
Dunbar’s testimony to be admissible, he need only 
demonstrate that he has ‘adequately accounted’ for 
alternative explanations; he does not need to prove 
that his opinions are in fact more likely than the 
suggested alternatives. If at trial the defendants can 
persuade the finder of fact that other explanations 
are equally likely, then they should certainly pre-
vail. However, the possibility of some un- eliminated 
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causes does not render Dr. Dunbar’s testimony unre-
liable.” Id. at 239 (citations omitted).

Perkins v. Origin Medsystems, Inc.
299 F. Supp. 2d 45 (D. Conn. 2004)

Factual Summary
Plaintiff brought a products liability action against the 
manufacturer of a surgical device used during a her-
nia operation. Plaintiff alleged that she suffered injuries 
proximately caused by the use of this device. Plaintiff 
offered her treating physician, who specialized in the 
fields of female chronic pelvic pain and hernia repair 
surgery, as an expert to prove causation. Although the 
court excluded one of the expert’s research studies be-
cause it was incomplete, the court denied Defendant’s 
motion to preclude her expert testimony. Defendant ar-
gued that the doctor did not take into account physi-
cal or sexual abuse as the source of the pain. The court 
found that the doctor had sufficiently responded to this 
alternative explanation in her testimony and found the 
treating doctor’s opinions reliable under Daubert.

Key Language
•	 “When	determining	the	specific	source	of	an	indi-

vidual patient’s pain, differential diagnosis requires 
the expert to ‘take serious account of other poten-
tial causes’ of the condition. Although an expert is 
not required to eliminate every potential cause in 
order for his or her opinion to be admissible under 
Daubert, the expert is required to employ either 
standard diagnostic techniques to eliminate obvious 
alternative causes or, if the defendant suggests some 
likely alternative cause of the plaintiff’s condition, 
the expert is required to offer a reasonable explana-
tion why he or she still believes that the defendant’s 
action or product was a substantial factor is bring-
ing about the plaintiff’s condition.” 299 F. Supp. 2d at 
40–41 (citations omitted).

•	 “A	strong	temporal	relationship	between	the	patient’s	
symptoms and exposure to the defendant’s product 
can certainly assist a physician in offering a reason-
able explanation. Moreover, the court affords great 
weight to the testimony of treating physicians.” Id. at 
41 (citations omitted).

Baker v. Metro-N. R.R.
2003 U.S. Dist. LEXIS 19146, 2003 WL 22439730 
(D. Conn. 2003)

Factual Summary
Plaintiff brought suit against his employer, claiming that 

he developed carpal tunnel syndrome (CTS) on the job 
due to his employer’s negligence. The court heard mo-
tions from both sides, including Defendant’s motion to 
exclude Plaintiff’s two expert witnesses. The court de-
nied Defendant’s motion to exclude Plaintiff’s treating 
orthopedic surgeon as an expert, finding that the doc-
tor had properly used and applied differential diagnosis. 
The court found that Defendant had failed to challenge 
the expert with a plausible alternative explanation that 
would render the doctor’s testimony inadmissible.

Key Language
•	 “[Defendant]	contends	that	[Plaintiff’s	expert’s]	opin-

ion is inadmissible because he has failed to elim-
inate other possible causes of plaintiff’s injury. If 
there	is	a	possible	cause	that	[Plaintiff’s	expert]	has	
inexplicably failed to consider and cannot rule out, 
his analysis may be so incomplete that his opin-
ion is inadmissible. However, no such cause has 
thus	far	been	identified	by	[Defendant].	[Defendant]	
emphasizes	that	[Plaintiff’s	expert]	has	not	quanti-
fied	[Plaintiff’s]	on-the-job	exposure	to	occupational	
risks associated with CTS, such as the number of 
repetitive movements and amount of force required 
to	perform	his	duties.	[Plaintiff’s	expert]	has	testified	
that	it	is	unnecessary	to	quantify	[Plaintiff’s]	expo-
sure in order to reliably determine the cause of his 
CTS because there is no known dose/response rela-
tionship. A flaw in an expert’s analysis renders his 
or her opinion inadmissible if it is so large that he 
or she lacks ’good grounds’ for the opinion. On the 
present	record,	I	conclude	that	[Plaintiff’s	expert’s]	
failure	to	quantify	[Plaintiff’s]	exposure	before	form-
ing an opinion on causation affects the weight of his 
testimony, not its admissibility.” 2003 U.S. District 
LEXIS 19146, at *5–6.

•	 “Differential	diagnosis	must	‘take	serious	account	of	
other potential causes,’ and if a plausible cause has 
not been considered, the physician must be able to 
provide a reasonable basis for ruling it out.” Id. at *6.

Munafo v. Metro. Transp. Auth.
2003 U.S. Dist. LEXIS 13495 (E.D. N.Y. 2003)

Factual Summary
Plaintiff sued his former employer and other defen-
dants under 42 U.S.C. §1983 alleging that the employer 
had retaliated against him for exercising his right to 
free speech and freedom of association when he made 
complaints of what he believed to be safety problems. 
Plaintiff alleged that he suffered from clinical depres-
sion as a result of his former employer’s actions and 
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offered testimony from Plaintiff’s treating psychophar-
macologist. Defendants moved to preclude the doctor’s 
testimony as unreliable, which the court granted. The 
doctor admitted in his deposition that he did not even 
attempt to perform a differential diagnosis, and he had 
not considered any of the “significant events and emo-
tional traumas” in Plaintiff’s recent past. Not surpris-
ingly, he was also unable to address the alternative 
explanations raised by Defendants.

Key Language
•	 “While	an	expert	need	not	rule	out	every potential 

cause in order to satisfy Daubert, the expert’s tes-
timony must at least address obvious alternative 
causes and provide a reasonable explanation for dis-
missing specific alternate factors identified by the 
defendant.” 2003 U.S. Dist. LEXIS 13495, at *9 (cita-
tions omitted).

•	 “[Plaintiff’s	expert’s]	failure	to	perform	a	thorough	
and meaningful differential diagnosis is particularly 
troubling considering the serious alternative factors 
raised	by	the	defendants.	[Plaintiff’s	expert]	could	
give no satisfactory reason for discounting as con-
tributing causes: his mother’s murder; his father’s 
diagnosis of cancer; possible hereditary or genetic 
mental illness; his divorce and the fact that he faced 
the stresses of single parenthood; or the fact that 
his girlfriend recently left him. In lieu of any con-
scientious attempt to rule out these alternative fac-
tors,	[Plaintiff’s	expert’s]	causation	determination	
barely rises above mere speculation and cannot meet 
the reliability standards of expert testimony under 
Daubert.” Id. at *58–59.

Third Circuit

Heller v. Shaw Indus., Inc.
167 F.3d 146 (3d Cir. 1999)

Factual Summary
Plaintiff suffered from respiratory illnesses allegedly 
caused by inhaling volatile organic compounds emit-
ted by carpet manufactured by Defendant, which was 
installed in Plaintiff’s former home. Plaintiff com-
menced suit against Defendant manufacturer, alleg-
ing breach of warranty, failure to warn, negligent and 
intentional misrepresentation, defective design, and 
violation of state consumer protection laws. To support 
the claims for defective design and failure to warn, 
Plaintiff’s expert was prepared to testify that the carpet 
emitted volatile organic compounds into the air, that 
Plaintiff inhaled these compounds, that she had an 

injury, and that the compounds were the cause of this 
injury. Defendant moved to exclude Plaintiff’s expert 
testimony, and the district court excluded Plaintiff’s 
expert’s testimony. On appeal, the circuit court held 
that the district court erred in excluding some por-
tions of the expert’s testimony. The circuit court held 
that it was error to exclude the testimony based upon 
the alleged failure of the expert to rule out all possi-
ble causes. Nevertheless, the circuit court held that 
summary judgment was properly granted because the 
remaining expert testimony was insufficient to gener-
ate a genuine issue of fact on causation.

Key Language
•	 The	expert’s	testimony	“should	not	be	excluded	be-

cause he or she has failed to rule out every possible al-
ternative cause of a Plaintiff’s illness.” 167 F.3d at 156.

•	 Excluding	the	expert’s	testimony	based	upon	his	fail-
ure to rule out all possible causes was “a more strin-
gent standard for a medical expert’s differential 
diagnosis than is required under Rule 702.” Id. at 157.

•	 “Only	‘where	a	defendant	points	to	a	plausible	alter-
native	cause	and	the	[expert]	offers	no explanation 
for why he or she has concluded that was not the sole 
cause,	that	[expert]’s	methodology	is	unreliable.’”	Id. 
at 156 (citing In re Paoli R.R. Yard PCB Litig., 35 F.3d 
717, 759 n.27 (3d Cir. 1994)).

Kannankeril v. Terminix Int’l, Inc.
128 F.3d 802 (3d Cir. 1997)

Factual Summary
Plaintiffs filed suit against Defendant, a pest extermi-
nator, for injuries allegedly arising from exposure to 
Dursban, a pesticide applied by Defendant. The district 
court excluded the testimony of Plaintiffs’ sole expert, 
holding that his causation opinion did not pass mus-
ter under Daubert. The Third Circuit reversed, finding 
in part that Plaintiffs’ expert did adequately explain 
potential alternative causes.

Key Language
•	 “In	attacking	the	differential	diagnosis	performed	by	

the plaintiff’s expert, the defendant may point to a 
plausible cause of the plaintiff’s illness other than the 
defendant’s actions. It then becomes necessary for 
the plaintiff’s expert to offer a good explanation as to 
why his or her conclusion remains reliable. Dr. Ger-
son, however, was never challenged by the presenta-
tion of alternate diagnoses by other physicians.” 128 
F.3d at 808 (citations omitted).
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In re Paoli R.R. Yard PCB Litig.
35 F.3d 717 (3d Cir. 1994)

Factual Summary
This seminal post- Daubert case involves claims of PCB 
exposure by Plaintiffs who lived in the vicinity of the 
Paoli rail repair yard. In this opinion, the Third Cir-
cuit considered for the second time the district court’s 
grant of summary judgment for Defendants, after it 
conducted extensive hearings on the scope of Plain-
tiffs’ experts’ opinions. The Third Circuit addressed 
virtually every aspect of a Daubert analysis, includ-
ing whether or not Plaintiffs’ experts adequately 
accounted for alternative explanations for the injuries. 
As part of its analysis, the circuit court reviewed Plain-
tiffs’ experts’ explanations for alternate causes, and the 
Third Circuit ultimately affirmed in part and reversed 
in part the district court’s exclusion of opinions for 
failure to adequately explain alternative causes.

Key Language
•	 “We	also	base	our	conclusion	on	the	fact	that	all	of	

the experts agree that at the core of differential diag-
nosis is a requirement that experts at least consider 
alternative causes—this almost has to be true of any 
technique that tries to find a cause of something.” 35 
F.3d at 759.

•	 “However,	while	we	think	that	the	standard	tech-
niques of differential diagnosis are reliable and will 
allow a doctor who employs them to testify to a 
novel conclusion, we also think that part of differ-
ential diagnosis is using these standard techniques 
to rule out alternative causes—thus, where a defen-
dant points to a plausible alternative cause and the 
doctor offers no explanation for why he or she has 
concluded that was not the sole cause, that doctor’s 
methodology is unreliable.” Id.

•	 The	Third	Circuit	concluded	it	was	an	abuse	of	dis-
cretion	to	exclude	testimony	unless	“(1) [the	expert]	
engaged in very few standard diagnostic techniques 
by which doctors normally rule out alternative 
causes and the doctor offered no good explanation 
as to why his or her conclusion remained reliable, or 
(2) the defendants pointed to some likely cause of the 
plaintiff’s illness other than the defendants’ actions 
and	[the	expert]	offered	no	reasonable	explanation	
as to why he or she still believed that the defendants’ 
actions were a substantial factor in bringing about 
that illness.” Id. at 76.

Perry v. Novartis Pharms. Corp.
564 F. Supp. 2d 452 (E.D. Pa. 2008)

Factual Summary
Plaintiffs filed a failure- to- warn suit on behalf of their 
child. Plaintiffs claimed that their child’s diagnosis of 
lymphoblastic lymphoma was caused by the child’s 
ingestion of Elidel, a prescription drug manufactured 
by Defendant. At the conclusion of discovery, Defen-
dant filed a motion to exclude the testimony of Plain-
tiffs’ experts. Based on the conclusion that Plaintiffs’ 
experts’ failed to exclude, or even address, the like-
lihood that Plaintiffs’ child’s cancer had no known 
cause, the trial court held that the experts’ causation 
testimony was unreliable and therefore inadmissible.

Key Language
•	 “In	order	to	result	in	an	admissible	conclusion,	a	

differential diagnosis should ‘reliably rule out rea-
sonable	alternative	causes	of	[the	alleged	harm]	or	
idiopathic causes.’” 564 F. Supp. 2d at 469.

•	 “Admissible	expert	testimony	need	not	rule	out	all 
alternative causes, but ‘where a defendant points to 
a plausible alternative cause and the doctor offers no 
explanation for why he or she has concluded that it 
was not the sole cause, that doctor’s methodology is 
unreliable.’” Id. (citations omitted).

•	 “Standing	alone,	the	presence	of	a	known	risk	fac-
tor is not a sufficient basis for ruling out idiopathic 
origin in a particular case, particularly where most 
cases of the disease have no known cause.” Id. at 470.

•	 It	is	“not	to	say	that	where	most	diagnoses	of	a	dis-
ease are idiopathic it is impossible to prove specific 
causation. But in those cases, analysis beyond a dif-
ferential diagnosis will likely be required.” Id.

•	 “Because	the	differential	diagnosis	procedure	that	
plaintiffs’ experts employed fails to adequately 
account	for	the	possibility	that	[the	child’s	cancer]	
was idiopathic, we find on this record that their con-
clusions that exposure to Elidel was a substantial 
cause	of	[the	child’s]	cancer	are	unreliable	and	there-
fore inadmissible.” Id. at 471.

Johnson v. Vane Line Bunkering, Inc.
2003 U.S. Dist. LEXIS 23698 (E.D. Pa. Dec. 30, 2003)

Factual Summary
Plaintiff fell while working as a dockworker and suf-
fered a stroke almost a week later. Plaintiff claimed 
that the fall caused the stroke and offered Plaintiff’s 
treating physician as an expert to prove causation. The 
court found that Plaintiff’s expert employed differen-
tial diagnosis in a reliable manner because the doctor 
ordered laboratory tests, physically examined Plain-
tiff, took medical histories, and considered alterna-
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tive causes of Plaintiff’s illness. The court held that 
Plaintiff’s expert report and proffered testimony were 
admissible despite the expert’s failure to look at records 
that Defendant labeled “critical” because these omis-
sions did not make Plaintiff’s expert’s methodology 
unreliable, but was “contrary evidence” that went to 
the basis of the opinion. Defendant offered no other 
plausible alternative explanation.

Key Language
•	 “Physicians	are	not	required	to	review	every	record	

or perform every conceivable test in order to reach a 
reliable conclusion as to causation. Indeed, the Third 
Circuit has instructed that ‘there will be some cases 
in which a physician can offer a reliable differential 
diagnosis without examining the patient, looking at 
medical records, taking a medical history, and per-
forming laboratory tests.’ In other words, the issue 
is not whether the physician performed every avail-
able medical test or reviewed every available medical 
record, but whether the failure to perform a partic-
ular test or to review a particular record renders the 
opinion unreliable.” 2003 U.S. Dist. LEXIS 23698, at 
*9 (citations omitted).

•	 “Unreliability	may	be	shown	where	the	defendant	
points to a plausible alternative cause and the doc-
tor offers ‘no explanation for why he or she has con-
cluded that was not the sole cause.’ Here, defendant 
has not pointed to a single plausible alternative cause 
that	[Plaintiff’s	expert]	has	failed	to	explain	away.	
Thus, Defendant has failed to rebut the prima facie 
evidence	of	reliability	based	on	the	fact	that	[Plain-
tiff’s	expert]	performed	the	standard	tests,	physically	
examined the plaintiff and reviewed pertinent medi-
cal histories.” Id. at *21–22 (citations omitted).

•	 “In	short,	an	expert	opinion	must	be	based	on	reli-
able methodology and the facts at issue—but it need 
not be so persuasive as to meet a party’s burden of 
proof or even necessarily its burden of production.” 
Id. at 25.

Soldo v. Sandoz Pharms. Corp.
244 F. Supp. 2d 434 (W.D. Pa. 2003)

Factual Summary
Plaintiff claimed that she suffered a stroke caused by 
Defendant manufacturer’s drug. Defendant moved for 
summary judgment, claiming that Plaintiff’s experts’ 
testimony offered to prove general and specific causa-
tion failed to meet Daubert standards for reliability. The 
court held an extensive Daubert hearing that included 
hearing testimony from the parties’ medical expert wit-

nesses, court- appointed expert witnesses, a review of 
extensive exhibits, and a review of medical treatises. 
The parties also submitted proposed findings of fact 
and conclusions of law. The court adopted Defendant’s 
proposed findings of fact and conclusions of law in their 
entirety and precluded Plaintiff’s expert from testifying. 
The court deemed Plaintiff’s experts’ methodology un-
reliable and unsupported for several reasons, including 
their failure to “rule out” other possible causes.

Key Language
•	 “[I]n	determining	whether	a	particular	differential	

diagnosis was sufficiently reliable to be admitted, a 
district court should not demand that the expert rule 
out ‘all alternative possible causes.’ Accordingly, this 
Court does not require plaintiff’s experts to show that 
they have adequately ruled out all alternative possible 
causes. However, the Court of Appeals for the Third 
Circuit does require that ‘obvious alternative causes’ 
be ruled out. As that Court reminded us in Heller, 
‘when a defendant points to a plausible alternative 
cause and the doctor offers no explanation for why 
he or she has concluded that was not the sole cause, 
the doctor’s methodology is unreliable.’ Accord-
ingly, this Court must explore the alternative hypoth-
eses posited by defendant’s experts and plaintiff’s 
experts’ response thereto. If the alternative hypothe-
ses are ‘plausible,’ then plaintiff’s experts must show 
that they have been reliably ruled out. Heller provides 
specific guidance concerning what it means to reli-
ably rule out a plausible alternative hypothesis.” 244 
F. Supp. 2d at 551 (citations omitted).

•	 “Accordingly,	this	Court	will	consider	the	sufficiency	
of the diagnostic techniques, if any, that plaintiff’s 
experts employed or relied upon in the formation 
of their opinions via differential diagnosis. Before 
the Court focuses on such techniques, however, 
the Court reviews the primary alternative causes 
hypotheses	put	forward	by	[Defendant]	to	deter-
mine if such hypotheses are ‘plausible.’ Because the 
Court concludes that plaintiff’s experts did not ade-
quately rule out these primary alternative causes, the 
Court need not consider other alternative causes that 
[Defendant]	raised	at	the	Daubert hearing, includ-
ing, inter alia, plaintiff’s smoking history and the 
admitted stress under which plaintiff found herself 
in the weeks prior to her stroke.” Id. at 552.

Magistrini v. One Hour Martinizing Dry Cleaning
180 F. Supp. 2d 584 (D. N.J. 2002)
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Factual Summary
Plaintiff, a former employee of a dry cleaning establish-
ment, was exposed to dry cleaning fluid, which allegedly 
caused acute myelogenous leukemia. Plaintiff brought 
suit against Defendants, her employer and chemical 
manufacturers, sounding in negligence, strict liabil-
ity, gross negligence, and breach of warranty. Plaintiff’s 
medical expert was prepared to testify that Plain-
tiff’s acute myelogenous leukemia was caused by Plain-
tiff’s exposure to dry cleaning fluid at work. Defendants 
moved to preclude the proposed expert testimony, and 
the testimony was excluded because it was not reliable.

Key Language
•	 Although	“[t]he	technique	of	differential	diagnosis	

has been found to be a reliable technique when prop-
erly performed,” it is unreliable “where a defendant 
points to a plausible alternative cause and the doc-
tor offers no reasonable explanation for why he still 
concludes that the chemical was a substantial fac-
tor in bringing about the plaintiff’s disease.” 180 
F. Supp. 2d at 609.

•	 The	expert’s	testimony	was	unreliable	because	he	did	
not determine that it was “more likely” that the dry 
cleaning fluid caused Plaintiff’s leukemia and failed to 
rule out smoking as a cause of the illness. Id. at 610.

Fourth Circuit

Westberry v. Gislaved Gummi AB
178 F.3d 257 (4th Cir. 1999)

Factual Summary
Plaintiff’s pre- existing sinus condition was alleg-
edly aggravated by his contact with a high concentra-
tion of airborne talc while performing his job duties 
on the production line for rubber gaskets used in win-
dow frames, which were manufactured by Defendant. 
Plaintiff alleged that he received no warning that talc 
could be dangerous and wore no protective gear when 
performing his duties. Plaintiff and his wife brought 
suit against Defendant, alleging that Defendant failed 
to warn him of the dangers of breathing airborne talc. 
Plaintiff’s expert physician presented evidence that 
the failure to warn of the dangers proximately caused 
the aggravation of Plaintiff’s pre- existing sinus condi-
tion. After the jury returned a verdict in favor of Plain-
tiff, Defendant challenged the judgment on a number of 
grounds, including the admission of opinion testimony 
of Plaintiff’s expert considering the cause of Plaintiff’s 
sinus problem. Defendant argued that such testimony 
should have been excluded because, in part, the ex-

pert failed to rule out all possible alternative causes. The 
Fourth Circuit found that the testimony was sufficiently 
reliable, and judgment against Defendant was affirmed.

Key Language
•	 “A	differential	diagnosis	that	fails	to	take	serious	

account of other potential causes may be so lacking 
that it cannot provide a reliable basis for an opinion 
on causation.” 178 F.3d at 265.

•	 The	court	explained	that	“a	medical	expert’s	causa-
tion conclusion should not be excluded because he or 
she failed to rule out every possible alternative cause 
of a Plaintiff’s illness.” Id. (quoting Heller v. Shaw 
Indus., Inc., 167 F.3d 146 at 156 (3d Cir. 1999)).

•	 Because	Plaintiff’s	expert	“considered	and	excluded	
other	potential	causes	for	Westberry’s	sinus	dis-
ease,” the court held that the expert’s alleged failure 
to account for all possible alternatives for the sinus 
problems did not permit the exclusion of his opinion 
as to causation. Id. at 266.

Roche v. Lincoln Prop. Co.
278 F. Supp. 2d 744 (E.D. Va. 2003)

Factual Summary
Plaintiffs and their children lived in an apartment 
owned by Defendant. Plaintiffs alleged that Defen-
dant’s poor maintenance of their apartment created 
conditions that resulted in the development of toxic 
levels of mold, which ultimately caused Plaintiffs to 
suffer respiratory injury and other damages. Plaintiffs 
offered their allergist as an expert to prove causation. 
Defendants moved to exclude the doctor’s testimony 
arguing that Plaintiffs’ expert failed to properly uti-
lize a differential diagnosis. Specifically, Defendant 
argued that the doctor failed to rule in several types of 
mold and failed to rule out other common allergens as 
potential causes. The court also found that the expert’s 
opinion rested primarily, if not solely, on the tempo-
ral relationship between the time Plaintiffs moved into 
the apartment and their symptoms. The court excluded 
the allergist’s testimony, finding that his opinion was 
unsupported and unreliable.

Key Language
•	 “Although	[Plaintiff’s	expert]	makes	his	conclusion	

‘within a reasonable degree of medical certainty,’ his 
conclusion is vague and generalistic, as it fails to dis-
tinguish between harms attributable to the mold 
exposure	and	[Plaintiffs’]	allergic	reactions	to	other	
common allergens, such as cats, dust mites, weeds, 
grasses,	and	trees.	This	omission	is	fatal	to	[Plain-
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tiffs’	expert’s]	conclusion	and	to	his	methodology	of	
differential diagnosis; the omission is also signifi-
cant	because	[Plaintiffs]	may	only	recover	for	spe-
cific injuries directly attributable to their exposure to 
the mold found in the apartment. This omission also 
precludes	recovery	for	symptoms	related	to	[Plain-
tiffs’]	sensitization	to	molds,	i.e., how exposure to the 
molds	in	the	apartment	injured	[Plaintiffs]	in	such	
a way as to render them more susceptible to such 
symptoms.” 278 F. Supp. 2d at 750.

•	 “A	reliable	differential	diagnosis	typically,	though	
not invariably, is performed after ‘physical examina-
tion, the taking of medical histories, and the review 
of clinical tests, including laboratory tests,’ and gen-
erally is accomplished by determining the possible 
causes for the patient’s symptoms and then eliminat-
ing each of these potential causes until reaching one 
that cannot be ruled out or determining which of 
those that cannot be excluded is most likely. ‘A dif-
ferential diagnosis that fails to take serious account 
of other potential causes may be so lacking that it 
cannot provide a reliable basis for an opinion.’” Id. at 
751 (citations omitted).

•	 “Plaintiffs	in	this	case	are	allergic	to	multiple	aller-
gens beyond the molds found in the apartment—
they	are	even	allergic	to	their	own	cat.	[Plaintiffs’	
expert’s]	differential	diagnosis	fails	to	account	for	
these alternate explanations, and the Court finds 
that his testimony is suspect and unsupported by 
science.” Id. at 763–64.

Higgins v. Diversey Corp.
998 F. Supp. 598 (D. Md. 1997)

Factual Summary
Plaintiff, a commercial laundry worker, filed suit 
against the manufacturer of a laundry bleach product 
when he developed permanent lung injury, allegedly as 
a result of inhaling dust while transferring the bleach 
to another container. Defendant moved to exclude the 
opinions of Plaintiff’s experts, and the court granted 
the motion, in part on the basis that Plaintiffs’ experts 
did not rule out other potential causes. The court then 
granted summary judgment for Defendant.

Key Language
•	 The	court	found	that	the	expert’s	testimony	was	not	

“grounded in scientific method,” in part, because 
the expert could not “rule out several other possible 
causes	of	[Plaintiffs’]	injuries—sleep	apnea,	infection,	
or exposure to mineral spirits.” 998 F. Supp. at 603.

Cavallo v. Star Enter.
892 F. Supp. 756 (E.D. Va. 1995)

Factual Summary
Plaintiff was injured after she was exposed to vapors 
from a petroleum spill after dining at a restaurant near 
a petroleum distribution, mixing, and transfer termi-
nal owned and operated by Defendant. Plaintiff brought 
suit against Defendant, alleging that Defendant was 
negligent in permitting the petroleum spill and that 
her chronic illnesses were a direct result of her expo-
sure to vapors from that spill. To support her alleged 
claim, Plaintiff’s expert opined that Plaintiff was suffer-
ing from a variety of irritant effects from exposure to 
petroleum hydrocarbon vapors from the spill. Defen-
dant moved to exclude the testimony of Plaintiff’s ex-
pert, and the trial court granted Defendant’s motion in 
limine to preclude Plaintiff’s expert from testifying as 
to causation. The Fourth Circuit affirmed this ruling.

Key Language
•	 Although	the	process	of	differential	diagnosis	may	es-
tablish	specific	causation,	“[i]f	other	possible	causes	of	
injury cannot be ruled out, or at least the probability 
of their contribution to causation minimized, than 
the ‘more likely than not’ threshold for proving cau-
sation may not be met.” 892 F. Supp. at 771.

•	 The	testimony	of	Plaintiff’s	expert	was	unreliable	
because it did not “‘rule in’ the suspected cause… 
[or]	‘rule	out’	other	possible	causes.”	Id.

Fifth Circuit

Cano v. Everest Minerals Corp.
362 F. Supp. 2d 814 (W.D. Tex. 2005)

Factual Summary
Plaintiffs brought a mass torts action against mining 
companies alleging that their cancers resulted from 
exposure to uranium ore due to Defendants’ mining 
activities. The court granted Defendants’ motion to 
exclude Plaintiffs’ expert because the expert failed to 
establish that the uranium exposure was at least a sub-
stantial contributing cause of Plaintiffs’ cancer. The 
court was troubled by the expert’s application of the 
differential diagnosis method under which all of a per-
son’s risk factors are deemed to be causes of the can-
cer once the cancer develops. The court held that such 
a method is too speculative and that the expert was 
required to consider the relative risks posed by each 
potential cause and determine that “uranium ore dis-
persed as a result of Defendants’ activities was, more 
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likely than not, a but-for cause of a particular Plaintiff’s 
cancer.” 362 F. Supp. 2d at 843.

Key Language
•	 “[A]s	the	Court	sees	it,	Dr.	Dollinger’s	expert	opinion	

boils down to a conclusion that, once a person devel-
ops cancer, all possible causes of Plaintiffs’ cancers 
(in other words, all possible causes that may reason-
ably be ruled in as a cause of a particular Plaintiff’s 
cancer) are in fact causes, and are substantial con-
tributing factors, in the particular Plaintiff’s cancer 
development.” 362 F. Supp. 2d at 843–44.

•	 “Differential	‘diagnosis’	in	the	causation	context	
involves first ‘ruling in’ the potential causes for a 
patient’s condition to a list of possible causes and 
second involves a ‘ruling out’ process in which one 
attempts to narrow down the possible causes to the 
most likely cause or causes. Dr. Dollinger’s meth-
odology, on the other hand, involves taking a diag-
nosed condition—cancer—finding all the possible 
causes of that person’s cancer from the universe of 
potential causes, and declaring all possible causes to 
be actual causes and but-for causes. This is a prime 
example of false-cause reasoning. Simply because 
each of the possible causes preceded the cancer 
and therefore could have caused the cancer does 
not mean that they did cause the cancer. It is possi-
ble that all of the possible causes contributed or that 
only some did.” Id. at 846.

•	 “Dr.	Dollinger	must	present	evidence	tending	to	
show that the ionizing radiation from the uranium 
ore dispersed as a result of Defendants’ activities 
was, more likely than not, a but-for cause of a par-
ticular Plaintiff’s cancer. Dr. Dollinger’s backward- 
looking, false-cause reasoning cannot support such a 
specific causation opinion.” Id. at 847.

Mosley v. Waffle House, Inc.
2006 WL 1028961 (S.D. Miss. Apr. 14, 2006)

Factual Summary
In a tort action arising from salmonella poisoning, 
Defendant moved to exclude Plaintiff’s expert’s testi-
mony and for summary judgment based in part on the 
expert’s failure to fully consider other potential sources 
of the salmonella ingested by Plaintiff. The court 
denied Defendant’s motion for summary judgment 
and deferred ruling upon the motion to exclude until a 
Daubert hearing at trial. The court, however, criticized 
the expert for his failure to specify whether alternative 
sources of the salmonella were adequately considered 
in his report.

Key Language
•	 “The	Court	may	also	consider	other	factors,	if	rel-
evant,	such	as	‘[w]hether	the	expert	has	unjustifi-
ably extrapolated from an accepted premise to an 
unfounded	conclusion,’	and	‘[w]hether	the	expert	
has adequately accounted for obvious alternative 
explanations.’ The district court’s responsibility ‘is 
to make certain that an expert, whether basing tes-
timony upon professional studies or personal expe-
rience, employs in the courtroom the same level of 
intellectual rigor that characterizes the practice of an 
expert	in	the	relevant	field.’”	2006	WL	1028961,	at	*3	
(citations omitted).

•	 “Dr.	Nitzkin	does	not	discuss	whether	he	consid-
ered and rejected alternative sources of salmonella. 
In addition, he does not explain why there were no 
other reports of salmonella during this time. More-
over, Dr. Nitzkin’s letter does not provide any specific 
information concerning his professional experience 
in identifying sources of salmonella. For these rea-
sons, the Court will conduct a Daubert hearing dur-
ing trial to determine the reliability of Dr. Nitzkin’s 
testimony.” Id. at *4.

Seventh Circuit

Bickel v. Pfizer, Inc.
431 F. Supp. 2d 918 (N.D. Ind. 2006)

Factual Summary
Plaintiff brought a products liability action against 
drug manufacturers alleging that she suffered vision 
impairment as a result of taking a cholesterol lower-
ing statin drug. The court granted Defendants’ motion 
to exclude the expert and for summary judgment. The 
court found that Plaintiff’s expert failed to establish 
that the statin drug is capable of causing Plaintiff’s ill-
ness in the first instance. Such a finding is an absolute 
prerequisite before the expert could reliably apply dif-
ferential diagnosis to find that the statin was the most 
likely cause. Because Plaintiff could not establish the 
statin as a “general cause” of her type of condition, the 
court found that the opinion that the statin was the 
most likely specific cause of Plaintiff’s illness was unre-
liable and inadmissible under Daubert.

Key Language
•	 “[D]ifferential	diagnosis	does	not	by	itself	prove	the	

cause, even for the particular patient. Nor can the 
technique speak to the issue of general causation. 
Indeed, differential diagnosis assumes that gen-
eral causation has been proven for the list of possible 
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causes it eliminates. The Court in Lennon, provided 
the following explanation: ‘The process of differen-
tial diagnosis is undoubtedly important to the ques-
tion of “specific causation.” If other possible causes 
of an injury cannot be ruled out, or at least the pos-
sibility of their contribution to causation minimized, 
then the “more likely than not” threshold for proving 
causation may not be met. But, it is also important 
to recognize that a fundamental assumption under-
lying this method is that the final, suspected “cause” 
remaining after this process of elimination must 
actually be capable of causing the injury. That is, the 
expert must “rule in” the suspected cause as well 
as “rule out” other possible causes. And, of course, 
expert opinion on this issue of “general causation” 
must be derived from scientifically valid methodol-
ogy.’” 432 F. Supp. 2d at 923 (citations omitted).

•	 “Without	proof	of	general	causation,	Dr.	Purvin	
could not ‘rule in’ Lipitor as a cause of the Plaintiff’s 
AION in any differential diagnosis. As it stands, Dr. 
Purvin’s opinion regarding general causation is an 
untested hypothesis. As Judge Posner has stated, ‘the 
courtroom is not the place for scientific guesswork, 
even of the inspired sort. Law lags science; it does 
not lead it.’” Id. at 924 (citations omitted).

Eighth Circuit

Lauzon v. Senco Prods., Inc.
270 F.3d 681 (8th Cir. 2001)

Factual Summary
Plaintiff was injured while using a bottom- fire pneu-
matic nailer, which was manufactured by Defendant. 
Plaintiff brought suit for injuries alleging negligence, 
breach of warranty, manufacturing defect, and design 
defect theories against manufacturer Defendant. Plain-
tiff’s expert was prepared to testify that the design of 
the pneumatic nailer was defective because of its pro-
pensity to double- fire and that this defect caused Plain-
tiff’s injuries. Upon motion by Defendant, the district 
court excluded the testimony of the proposed expert as 
unreliable. The Eighth Circuit, however, reversed and 
held that the testimony was sufficiently reliable.

Key Language
•	 The	court	explained	that	although	“[a]n	other	factor	

commonly applied to the determination of admissi-
bility of an expert is the ability to rule out other pos-
sibilities,” this consideration “cannot be carried to a 
quixotic extreme.” 270 F.3d at 693.

•	 The	expert’s	testimony	should	not	be	excluded	based	
upon his or her failure “to rule out every possible 
alternative cause.” Id. (quoting Westberry v. Gislaved 
Gummi AB, 178 F.3d 257, 265 (4th Cir. 1999)).

•	 The	court	held	that	“[a]f	er	discounting	obvious	
alternatives through scientific testing, such as the 
manufacturing	defect,	[the	expert]	need	only	be	able	
to explain why other conceivable causes are exclud-
able.” Id. at 694.

Turner v. Iowa Fire Equip. Co.
229 F.3d 1202 (8th Cir. 2000)

Factual Summary
Plaintiff was injured while working in a store in which 
Defendant was performing a routine inspection of the 
store’s fire suppression equipment, which included an 
extinguisher system located in the area where Plaintiff 
worked. Before Defendant’s employees left, the system 
accidentally activated and a white powdery substance 
composed primarily of sodium bicarbonate (baking 
soda) discharged throughout the deli, covering Plain-
tiff. Plaintiff brought suit against Defendant fire equip-
ment company, alleging that she was injured as a result 
of her exposure to the chemicals from the fire extin-
guisher discharge. Plaintiff’s expert (her treating phy-
sician) opined that Plaintiff’s reactive airways disorder 
was caused by her exposure to the chemicals from the 
fire extinguisher discharge. Finding that Plaintiff’s 
expert’s causation opinion did not satisfy Daubert’s 
standards for scientific reliability, the testimony was 
excluded pursuant to Defendant’s motion.

Key Language
•	 The	expert’s	testimony	was	unreliable	because	the	

expert “made no attempt to consider all possible 
causes, or to exclude each potential cause until only 
one remained, or to consider which of two or more 
non- excludable causes was the more likely to have 
caused the condition.” 229 F.2d at 1208.

•	 Without	such	consideration,	Plaintiff’s	expert’s	“cau-
sation opinion was not based upon a methodology 
that had been tested, subject to peer review, and gen-
erally accepted in the medical community.” Id.

•	 A	recognized	medical	causation	opinion	based	upon	
a proper differential diagnosis is “one that system-
atically rules out other possible causes,” and thus 
“satisfies Daubert.” However, Plaintiff’s expert’s 
differential diagnosis in the case was not used to 
determine cause. The court held that the causation 
opinion was not reliable and was properly excluded 
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because the expert “did not systematically rule out 
all other possible causes of plaintiff’s illness.” Id.

•	 In	this	case,	the	expert	“made	no	attempt	to	consider	
all the possible causes, or to exclude each potential 
cause until only one remained, or to consider which 
of two or more non- excludable causes was the more 
likely to have caused the condition.” Id.

Nat’l Bank of Commerce v. Associated 
Milk Producers, Inc.
22 F. Supp. 2d 942 (E.D. Ark. 1998)

Factual Summary
Plaintiff allegedly developed laryngeal cancer after 
being exposed to contaminated milk at his work place. 
Thereafter, his estate brought suit against Defen-
dant, alleging that Defendant provided the Plaintiff’s 
employer with contaminated milk, which caused his 
injuries. Plaintiff’s causation expert was prepared to 
testify that the milk to which Plaintiff was exposed 
was contaminated, that the contamination can cause 
laryngeal cancer, and that it caused Plaintiff’s injuries. 
The trial court excluded the testimony of Plaintiff’s 
expert as unreliable because, in part, he failed to rule 
out other possible alternative causes of the cancer. The 
Eighth Circuit affirmed.

Key Language
•	 The	court	found	the	causation	testimony	unreli-

able because it “is convinced that plaintiff has not 
successfully ruled out other possible causes.” 22 
F. Supp. 2d at 962.

•	 Although	differential	diagnosis	may	be	used	as	a	
basis for an expert’s causation opinion in a toxic tort 
case,	“[i]f	other	possible	causes	of	an	injury	cannot	
be ruled out, or at least the probability of their con-
tribution to causation minimized, then the ‘more 
likely than not’ threshold for proving causation may 
not be met.” Id.

•	 The	expert’s	testimony	was	excluded	as	a	result	of	his	
failure to rule out other causes and “the absence of ad-
missible evidence or minimal causation.” Id. at 984.

Ninth Circuit

Diviero v. Uniroyal Goodrich Tire Co.
114 F.3d 851 (9th Cir. 1997)

Factual Summary
Plaintiffs were injured when the tread on the right rear 
tire of the car in which they rode came off, and the 
driver lost control of the car. They brought suit against 

the tire manufacturer, alleging that the tire was defec-
tive. The trial court granted Defendant’s motion to 
exclude the testimony of Plaintiffs’ expert because 
the testimony was not helpful to the trier of fact, as 
required by Rule 702. The Ninth Circuit affirmed.

Key Language
•	 Plaintiff’s	expert’s	opinions	were	speculative	and	

would not assist the trier of fact because the Plain-
tiff’s expert was unable “to dismiss various other 
possible causes of the tread-off.” 114 F.3d at 853.

•	 Specifically,	Plaintiff’s	expert	“failed	to	eliminate	
heat history of the tire and storage as a possible 
cause of the tread-off.” Id.

•	 The	expert	testimony	was	properly	excluded	because	
it “was unsubstantiated and subjective, and therefore 
unreliable and inadmissible.” Id.

Claar v. Burlington N. R.R. Co.
29 F.3d 499 (9th Cir. 1994)

Factual Summary
Plaintiffs, all employees of Defendant railroad, brought 
suit alleging that they suffered from a variety of ail-
ments stemming from their exposure to chemicals 
while working at the railroad shop. Defendant moved 
to exclude the testimony of the two experts for Plain-
tiffs who were prepared to testify that the chemicals 
caused Plaintiffs’ injuries. The trial court excluded the 
expert testimony because the causation testimony was 
unreliable. The Ninth Circuit affirmed.

Key Language
•	 The	testimony	of	Plaintiffs’	experts	was	unreliable	

because they did not make “any effort to rule out 
other possible causes for the injuries Plaintiffs com-
plained of, even though they admitted that this step 
would be standard procedure before arriving at a 
diagnosis.” 29 F.3d at 502.

•	 The	court	explained	that	it	approved	the	trial	court’s	
concern that both “experts evidently failed to follow 
generally accepted scientific procedures by neglect-
ing to investigate any other possible causes of Plain-
tiffs’ injuries.” Id.

Cloud v. Pfizer, Inc.
198 F. Supp. 2d 1118 (D. Ariz. 2001)

Factual Summary
Plaintiff’s husband committed suicide while on the 
prescription drug Zoloft, which he was prescribed for 
treatment of his depression. Plaintiff brought a prod-
uct liability and negligence action against Zoloft’s man-
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ufacturer for its alleged failure to warn and/or provide 
proper instructions regarding the potential side effects 
of suicide. Pfizer sought to preclude the testimony of 
Plaintiff’s expert, Edwin Johnstone, M.D., who was pre-
pared to testify that the combined effects of Zoloft and 
an over- the- counter stimulant, MiniThins (which is 
used as a diet medication), created hallucinations, which 
suggested that he commit suicide. Pfizer moved to ex-
clude the expert’s testimony that Zoloft caused the de-
cedent to commit suicide. The district court found that 
the expert did not fully explore other potential causes of 
the decedent’s suicide, including his alcohol use, family 
problems, and the role that other drugs may have played 
in his suicide. As such, the expert’s testimony regarding 
general and specific causation was excluded.

Key Language
•	 The	court	found	that	the	expert’s	testimony	was	

unreliable because he “did not fully explore other 
potential causes of the decedent’s suicide, includ-
ing his alcohol use and family problems, and the role 
that	ephedrine	may	have	played	in	[the]	suicide.”	198	
F. Supp. 2d at 1136.

•	 The	inability	to	rule	out	other	causes	troubled	the	
court	because	“[t]he	process	of	assessing	alternative	
and specific causes is one of the hallmark tasks of a 
physician.” Id. (citations omitted).

•	 Because	the	expert	did	not	consider	the	lack	of	ev-
idence to show “alternative explanations for the 
suicide,” the court found that “his testimony again ap-
pears to lack sufficient reliability to be admissible.” Id.

Casey v. Ohio Med. Prods.
877 F. Supp. 1380 (N.D. Cal. 1995)

Factual Summary
Plaintiff’s decedent, an anesthesiologist, contracted 
chronic active hepatitis and died of the disease alleg-
edly as a result of Plaintiff’s exposure to an anesthe-
sia containing halothane. Plaintiff brought suit against 
Defendants, who manufactured or sold the halo-
thane and the containers in which it was sold and dis-
pensed to patients alleging negligence, strict liability, 
and breach of warranty. Plaintiff’s expert was prepared 
to testify that Plaintiff’s exposure to halothane caused 
his illness and death. The trial court excluded such evi-
dence because the foundation and methodology upon 
which it was based were unreliable.

Key Language
•	 The	case	study	reports	upon	which	the	expert	relied	

are unreliable because they “do not isolate and 

exclude potentially alternative causes.” 877 F. Supp. 
at 1385.

Tenth Circuit

Smith v. Sears Roebuck & Co.
2006 WL 687151 (W.D. Okla. Mar. 17, 2006)

Factual Summary
Plaintiff’s four-year old son was killed when he was 
pinned under a garage door due to failure of garage 
door opener. Plaintiff brought suit against the man-
ufacturer, seller, installer, and repairer of the garage 
door opener. Defendants moved to exclude Plaintiff’s 
product liability expert arguing that he was not qual-
ified and did not use reliable methods in formulating 
his opinion as to the product defect. The court granted 
the motion and excluded the expert based largely on 
the expert’s failure to adequately consider other causes 
of the garage door failure, including improper mainte-
nance and the age of the product.

Key Language
•	 The	expert’s	opinion	“does	not	adequately	account	

for other alternative reasons for the system’s fail-
ure, such as incorrect lubrication of the components, 
either too much or too little, throughout the open-
er’s 24 years of use, inappropriate settings or adjust-
ments in the intervening years since its installation, 
and the possibility that the failure to reverse was 
caused by an old and worn motor with insufficient 
torque	to	trip	the	reverse	mechanism.”	2006	WL	
687151, at *4.

Eleventh Circuit

Davis v. City of Loganville, Ga.
2006 WL 826713 (M.D. Ga. Mar. 28, 2006)

Factual Summary
Current and former firefighters from the City of Logan-
ville, Georgia brought suit against the city for vio-
lations of the Fair Labor Standards Act (FLSA). 
Defendant moved to exclude the testimony of Plaintiffs’ 
wage expert, attacking the expert’s credentials and 
methodology. The court granted the motion in part 
and denied it in part. The court excluded the expert’s 
opinion regarding whether Defendant acted with reck-
less disregard in violating the FLSA, but allowed the 
expert to testify concerning other wage violations. The 
court excluded the reckless disregard testimony, in 
part, because of the expert’s failure to consider arith-
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metic error and other such obvious alternative expla-
nations for why Defendant failed to pay the firefighters 
all the compensation due to them.

Key Language
•	 “[T]he	Court	finds	that	Bremer	did	not	adequately	

account for an obvious alternative explanation about 
how Defendant could have failed to comply with the 
FLSA yet believed at the same time that it did com-
ply with FLSA. He has demonstrated no awareness of 
the legal distinction between human error in arith-
metic or in complying with complex regulations ver-
sus the formulation of the requisite state of mind 
that amounts to reckless disregard. Bremer’s answers 
on his deposition to defense counsel’s questions 
about what Michelle Deaton did with the pay plan, 
who she had talked to about it, and most important 
why she believed that Defendant had complied with 
FLSA further demonstrate Bremer’s failure to ana-
lyze	this	issue	properly.”	2006	WL	826713,	at	*11.

Flowers v. Wal-Mart Stores, Inc.
2005 WL 2787101 (M.D. Ga. Oct. 27, 2005)

Factual Summary
Plaintiff initiated suit and claimed that he was injured 
by	the	collapse	of	a	ladder	owned	by	Defendant	Wal-
Mart, while working as an independent contractor 
on	Wal-Mart’s	premises.	Wal-Mart	sought	to	exclude	
the opinion testimony of Plaintiff’s treating physi-
cian based on the contention that the expert failed 
to consider other obvious potential explanations 
for Plaintiff’s injuries in finding that the ladder col-
lapse significantly worsened Plaintiff’s preexisting 
back injury. The court rejected that argument, hold-
ing that the issue of whether the injuries were due to 
other causes should be left to the jury. The court noted 
that the expert’s failure to consider alternative causes 
should be addressed by “vigorous” cross- examination.

Key Language
•	 “Although	Wal-Mart	criticizes	the	reliability	of	Dr.	

Dicks’s opinions because he failed to exclude any 
other possible causes for Flowers’s new injuries, the 
court finds that this factor is neither decisive nor 
helpful in this case. The jury will have to decide 
what, if any, injury the fall from the ladder caused, 
and Dr. Dicks will be subject to vigorous cross- 
examination on this issue. As the Supreme Court has 
stated: ‘Vigorous cross- examination, presentation 
of contrary evidence, and careful instruction on the 
burden of proof are the traditional and appropriate 

means of attacking shaky but admissible evidence.’” 
2005	WL	2787101,	at*8.

Siharath v. Sandoz Pharms. Corp.
131 F. Supp. 2d 1347 (N.D. Ga. 2001)

Factual Summary
Two separate product liability actions, each of which 
was brought by a postpartum woman who suffered a 
stroke after taking a prescription drug manufactured 
by Defendant, were consolidated and considered by 
the court. Plaintiffs alleged that the prescription drug 
caused the injuries, and Defendant moved to exclude 
Plaintiffs’ expert testimony regarding causation. The 
trial court excluded the testimony of Plaintiffs’ medi-
cal causation expert because it was scientifically unre-
liable, and the Eleventh Circuit affirmed.

Key Language
•	 The	expert’s	causation	testimony	was	unreliable	

because it relied, in part, on case reports, which 
“simply describe reported phenomena without com-
parison to the rate at which the phenomena occur in 
the general population or in a defined control group; 
do not isolate and exclude potentially alternative 
causes; and do not investigate or explain the mecha-
nism of causation.” 131 F. Supp. 2d at 1361 (quoting 
Casey v. Ohio Med. Prods., 877 F. Supp. 1380, 1385) 
(other citations omitted)).

•	 The	reliability	of	the	expert	testimony	was	further	
undermined by the fact that a differential diagno-
sis cannot establish general causation “if other pos-
sible causes of an injury cannot be ruled out, or at 
least the possibility of their contribution to causation 
minimized.” Id. at 1362–62. (citations omitted).

District of Columbia Circuit

Ambrosini v. Labarraque
101 F.3d 129 (D.C. Cir. 1996)

Factual Summary
Plaintiff was prescribed the drugs Bendectin and Depo 
Provera during her pregnancy, and her child was born 
with birth defects. Plaintiff filed claims against the 
manufacturer of Depo Provera and the prescribing 
physician asserting that the prescription drug caused 
the birth defects. Defendant manufacturer sought to 
exclude the testimony of Plaintiff’s expert that Depo 
Provera causes the types of birth defects with which 
the minor was born, and that the birth defects were 
the result of the administration of Depo Provera to her 
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mother during her pregnancy. Although the trial court 
excluded the testimony of Plaintiff’s expert because 
several possible causes of the injuries remained une-
liminated, the Court of Appeals held that the failure 
to eliminate other causes went to the weight, not the 
admissibility, of the testimony. The court’s decision 
was based in part on an examination of the expert’s 
analysis of other potential causes of the injury and 
methods of ruling them out.

Key Language
•	 The	expert’s	testimony	should	not	be	excluded	based	
upon	“[t]he	fact	that	several	possible	causes	might	
remain ‘uneliminated’ because such a consideration 
goes to the weight, not the admissibility, of the testi-
mony.” 101 F.3d at 140.

•	 Because	Plaintiff’s	expert	eliminated	several	poten-
tial causes by reliable scientific methodology, there 
was a sufficient foundation for the admissibility of 
his testimony on specific causation. Id.

Practice Tips

•	 Be	aware	that	courts	generally	do	not	give	much	weight	
to the consideration of whether the expert has adequately 
accounted for alternative explanations.

•	 In	order	to	successfully	raise	this	factor	to	exclude	testi-
mony, it is most likely necessary to demonstrate that the 
expert made little or no effort to identify or rule out other 
potential causes.

•	 The	most	likely	scenario	in	which	this	factor	may	play	a	sig-
nificant role in the Daubert analysis is that in which the 
defendant has raised a reasonable alternative explanation, 
for which the expert cannot account. Accordingly, defen-
dants should create a record of viable alternative expla-
nations at the expert’s deposition to include in a Daubert 
motion.

•	 This	factor	is	most	frequently	cited	when	a	court	addresses	
an expert opinion on causation that has been reached 
through a differential diagnosis. As such, excluding testi-
mony based on this factor is more likely to be successful if 
the defendant can force the opposing expert to acknowl-
edge the necessity of ruling out other potential causes in 
order to conduct a proper differential diagnosis.

•	 Courts	are	reluctant	to	exclude	an	expert’s	testimony	
because the expert has not considered every possible 
explanation. Thus, the alternative explanation must be plau-
sible in light of the facts of the case.

•	 If	an	expert’s	opinion	relies	upon	case	reports,	the	meth-
odology can be challenged based upon the fact that case 
reports do not account for alternative causes of the phe-
nomenon that is being examined.

•	 Because	some	cases	hold	that	an	expert	must	be	chal-
lenged to explain potential alternate causes in order to cre-
ate the obligation to explain how the methodology analyzes 
them, be sure to raise alternative potential causes with the 
expert and probe how the expert disposes of those other 
potential causes.

•	 A	potential	idiopathic	cause	of	the	plaintiff’s	medical	condi-
tion should be explored at the plaintiff’s expert’s deposition. 
The expert should have to explain why he/she did not con-
sider an idiopathic cause. If the expert did in fact consider 
an idiopathic cause, the basis for the expert ruling out the 
idiopathic cause ought to be fully explored by the examining 
attorney.

Go to Daubert Table of Contents
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