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Chapter 22

Depositions of 
In-House Counsel

By Elizabeth M. Sorenson Brotten

D efense attorneys must be prepared for the potential that plaintiffs’ 
counsel will notice the deposition of a client’s in-house counsel. As the 

Eighth Circuit Court of Appeals noted nearly three decades ago, it is a tactic 
that “has become an increasingly popular vehicle of discovery.” Shelton v. 
Am. Motors Corp., 805 F.2d 1323, 1327 (8th Cir. 1986). Of course, the prac-
tice of taking the deposition of in-house counsel raises concerns regarding 
waiver of the attorney– client privilege and the disclosure of information 
protected by the work- product doctrine. This chapter examines those con-
cerns, as well as the approaches courts take when faced with the question 
of whether an in-house attorney is subject to deposition. It also provides 
guidance and precautions defendants for counsel defending the deposition 
of in-house counsel.

Background
The broad rules of discovery do not exempt in-house counsel from being 
subject to a deposition. Rather, the rules of civil procedure permit a party 
to “obtain discovery regarding any nonprivileged matter that is relevant to 
a party’s claim or defense and proportional to the needs of the case.” Fed. 
R. Civ. P. 26(b)(1). The rules further provide that a party may “depose any 
person, including a party.” Fed. R. Civ. P. 30(a)(1). Moreover, the rules gener-
ally do not place any initial burden on parties to justify their discovery and 
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deposition requests. See, e.g., id. (permitting depositions to occur “without 
leave of court”); Fed. R. Civ. P. 26(c) (permitting courts to issue protective 
orders upon “good cause shown” by parties opposing discovery). Courts have 
long “accorded a broad and liberal treatment” to the Federal Rules of Civil 
Procedure “to effectuate their purpose that civil trials in federal court [need 
not] be carried on in the dark.” Schlagenhauf v. Holder, 379 U.S. 104, 114–15, 
85 S. Ct. 234 (1964).

But most courts have approached permitting depositions of in-house 
counsel or opposing counsel cautiously: “While the Federal Rules do not 
prohibit the deposition of an attorney for a party, experience teaches that 
countenancing unbridled depositions of attorneys often invites delay, dis-
ruption of the case, harassment, and unnecessary distractions into collateral 
matters.” Hay & Forage Indus. v. Ford New Holland, Inc., 132 F.R.D. 687, 689 
(D. Kan. 1990) (citing In re Arthur Teacher’s Franchisee Litig., 92 F.R.D. 429 
(E.D. Pa. 1981)). The Eighth Circuit Court of Appeals has noted the following 
criticisms of the practice of deposing opposing counsel:

Taking the deposition of opposing counsel not only disrupts the 
adversarial system and lowers the standards of the profession, but 
it also adds to the already burdensome time and costs of litigation. 
It is not hard to imagine additional pretrial delays to resolve work- 
product and attorney– client objections, as well as delays to resolve 
collateral issues raised by the attorney’s testimony. Finally, the 
practice of deposing opposing counsel detracts from the quality of 
client representation. Counsel should be free to devote his or her 
time and efforts to preparing the client’s case without fear of being 
interrogated by his or her opponent. Moreover, the “chilling effect” 
that such practice will have on the truthful communications from 
the attorney is obvious.

Shelton, 805 F.2d at 1327. Yet another court has colorfully noted that “a party 
shouldn’t be able to use a deposition to sucker- punch the other side’s quar-
terback or listen in on the other side’s huddle.” Cascone v. Niles Home for 
Children, 897 F. Supp. 1263, 1267 (W.D. Mo. 1995).
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The Attorney–Client Privilege and Work-Product Doctrine
When an opposing party notices the deposition of a client’s in-house coun-
sel, protecting information subject to the attorney– client privilege and 
work- product doctrine is of the utmost concern. It is well- settled law that the 
attorney– client privilege applies in the corporate setting, protecting com-
munications between corporate officers and in-house counsel. Upjohn Co. 
v. United States, 449 U.S. 383, 389–90 (1981). But courts have acknowledged 
that “[d]e fin ing the scope of the privilege for in-house counsel is compli-
cated.” U.S. Postal Serv. v. Phelps Dodge Refining Corp., 852 F. Supp. 156–160 
(E.D. N.Y. 1994). The Upjohn court identified five circumstances that must 
be present in order for a communication to be protected by the attorney– 
client privilege: (1) the communication must be made for the purpose of 
legal advice, (2) the employee making the communication must have done 
so at the direction of a superior, (3) the superior must have made the request 
so that the corporation could secure legal advice, (4) the subject matter of 
the communication is within the scope of the employee’s duties, and (5) the 
communication is not disseminated beyond the people who need to know its 
contents. Upjohn, 449 U.S. at 394–95.

If an in-house counsel has nonlegal responsibilities in addition to legal 
responsibilities, the party seeking to invoke the attorney– client privilege has 
the burden to demonstrate that the in-house counsel was providing legal 
advice, and not acting in another capacity, at the time of the communication 
at issue. “The attorney– client privilege attaches only when the attorney act 
is in that capacity.” Texaco Puerto Rico, Inc. v. Dep’t of Consumer Affairs, 
60 F.3d 867, 884 (1st Cir. 1995). The privilege does not apply when in-house 
counsel is engaged in “nonlegal work.” Burlington Indus. v. Exxon Corp., 65 
F.R.D. 26, 33 (D. Md. 1974). Nonlegal work includes the rendering of busi-
ness, financial or technical advice unrelated to any legal issues. Simon v. 
G.D. Searle & Co., 816 F.2d 397, 403 (8th Cir. 1987), cert. denied, 484 U.S. 917 
(1987); Pacamor Bearings, Inc. v. Minebea Co., Ltd., 918 F. Supp. 491, 511 (D. 
N.H. 1996). Furthermore, “routine non- privileged communications between 
corporate officers or employees transacting the general business of the com-
pany do not attain privileged status solely because in-house or outside coun-
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sel is ‘copied in’ on correspondence or memoranda.” F.C. Cycles, Int’l Inc. 
v. Fila Sport, S.p.A., 184 F.R.D. 64, 71 (D. Md. 1998). On the other hand, “so 
long as the communication is primarily or predominantly of a legal char-
acter, the privilege is not merely lost by reason for the fact that it also dealt 
with nonlegal matters.” Rossi v. Blue Cross & Blue Shield of Greater N.Y., 
540 N.E.2d 703, 705 (N.Y. 1989). “Client communications intended to keep 
the attorney apprised of business matters may be privileged if they embody 
‘an implied request for legal advice based thereon.’” Simon, 816 F.2d at 404 
(quoting Jack Winter, Inc. v. Koratron Co., 54 F.R.D. 44, 46 (N.D. Cal. 1971)).

Furthermore, it is important to be mindful of who has the authority to 
waive the corporate attorney– client privilege. The authority to either assert 
or waive the attorney– client privilege in a corporate setting is the corpora-
tion’s management. Commodity Futures Trading Comm’n v. Weintraub, 471 
U.S. 343 (1985).

The work product doctrine, on the other hand, protects “written state-
ments, private memoranda and personal recollections prepared or formed 
by an adverse party’s counsel in the course of his legal duties.” Hickman v. 
Taylor, 329 U.S. 495, 510 (1947). Rule 26(b)(3)(A) of the Federal Rules of Civil 
Procedure codifies the work- product doctrine, providing that “[o]r di nar ily, 
a party may not discover documents and tangible things that are prepared 
in anticipation of litigation or for trial by another party or its represen-
tative.” To invoke the protection of the rule, the party resisting discovery 
must establish that the documents in question were “prepared principally 
or exclusively to assist in anticipated or ongoing litigation.” United States v. 
Constr. Prods. Research, Inc., 73 F.3d 464, 473 (2d Cir. 1996).

Judicial Approaches to Depositions of In-House Counsel

The Shelton Test

Courts take differing views on the circumstances when the deposition of 
in-house counsel should proceed. The approach adopted by the Eighth Cir-
cuit Court of Appeals’ decision in Shelton is the most common. In Shelton, 
a child died as the result of an accident after the vehicle she was riding in 
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overturned. 805 F.2d at 1324. Her parents commenced a product liability 
action against the vehicle’s manufacturer. Id. at 1325. As part of their exten-
sive discovery efforts in the case, the plaintiffs sought to depose several 
individuals employed by the manufacturer, including an attorney in the 
manufacturer’s litigation department. Id. The magistrate judge permitted 
the deposition to go forward, with certain protections in place. Id. During 
the deposition, the in-house attorney refused to answer several questions, 
asserting the work- product doctrine and attorney– client privilege as to the 
existence or nonexistence of documents regarding the vehicle at issue. Id. 
The plaintiffs moved for sanctions, including default judgment, due to the 
in-house attorney’s refusal to answer deposition questions. Id. The district 
court ultimately granted the plaintiffs’ motion for default judgment on lia-
bility based on the manufacturer’s in-house counsel’s failure to answer the 
deposition questions. Id. at 1326.

On appeal, the Eighth Circuit held that when an opposing counsel is 
deposed “and has engaged in a selective process of compiling documents… 
in preparation for litigation, the mere acknowledgment of the existence of 
those documents would reveal counsel’s mental impressions, which are pro-
tected as work product.” Id.

While not endorsing absolute immunity for counsel from being 
deposed, the Shelton court adopted a test that places the burden on the party 
seeking the deposition. Under the three-part test, the party seeking the 
deposition must demonstrate that: (1) there are no other means to obtain 
the information; (2) the information sought is both relevant and nonprivi-
leged: and (3) the information is crucial. Id. at 1327. The court determined 
that plaintiffs’ counsel had failed to demonstrate these circumstances, and 
concluded that the district court’s imposition of default judgment was erro-
neous. Id. at 1329–30. Several jurisdictions have adopted Shelton’s three-part 
test. See, e.g., Nationwide Mut. Ins. Co. v. Home Ins. Co., 278 F.3d 621, 628–29 
(6th Cir. 2002); Saldana- Sanchez v. Lopez- Gerena, 256 F.3d 1, 5 n.9 (1st Cir. 
2001) (citing Shelton and acknowledging “the limited circumstances” under 
which a deposition of opposing counsel is allowed); Nguyen v. Excel Corp., 
197 F.3d 200, 209 (5th Cir. 1999); Boughton v. Cotter Corp., 65 F.3d 823, 830 
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(10th Cir. 1995); American Cas. Co. v. Krieger, 160 F.R.D. 582, 585–89 (S.D. 
Cal. Mar. 22, 1995); Ford Motor Co. v. Nat’l Indem. Co., No. 3:12-cv-8392013, 
WL 3831438 at *2 (E.D. Va. July 23, 2013); American Cas. Co. of Reading, Pa. 
v. Krieger, 160 F.R.D. 582, 589, (S.D. Cal. 1995).

Some courts have criticized the Shelton approach, claiming that it 
establishes an unreasonable and “difficult burden” on the party seeking 
discovery and creates a “heightened burden- of- proof rule [with] no support 
in the plain text of the Federal Rules of Civil Procedure.” Pamida, Inc. v. E.S. 
Originals, Inc., 281 F.3d 726, 729 (8th Cir. 2002); Phillips v. Indianapolis Life 
Ins. Co., No. 1:06-cv-1544, 2009 WL 1564384 at *3 (S.D. Ind. June 3, 2009). 
Further, the Shelton approach has been characterized as contrary to the Fed-
eral Rules of Civil Procedure because it places the “initial burden on parties 
to justify their deposition and discovery requests.” In re Friedman, 350 F.3d 
65, 69 (2d Cir. 2003).

There are limitations on when Shelton’s three-part test applies. The 
Eighth Circuit has held that the Shelton test does not apply to litigation that 
has concluded. Pamida, 281 F.3d at 730–31. In Pamida, the plaintiff shoe 
retailer sued a shoe manufacturer for indemnification for costs it incurred 
in the defense and indemnification of a patent lawsuit. Id. at 728. The shoe 
manufacturer sought to depose the attorneys who represented the plaintiff 
both in the indemnification action and the original patent lawsuit regarding 
whether the plaintiff had given adequate notice of its indemnity claim and 
whether the fees the plaintiff sought were reasonably incurred in defending 
the patent infringement lawsuit. Id. at 728–29. In permitting the deposi-
tions, the court explained that Shelton “was intended to guard against the 
‘harassing practice of deposing opposing counsel… that does nothing for 
the administration of justice but rather prolongs and increases the costs of 
litigation, demeans the profession, and constitutes an abuse of the discov-
ery process.’” Id. at 729–30 (quoting Shelton, 805 F.2d at 1330). The Eighth 
Circuit concluded these concerns are not implicated when an attorney seeks 
only relevant information about concluded litigation:

The Shelton test was intend[ed] to protect against the ills of depos-
ing opposing counsel in a pending case which could potentially 
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lead to the disclosure of the attorney’s litigation strategy. Because 
this abuse of the discovery process had become an ever increasing 
practice, this Court erected the Shelton test as a barrier to protect 
trial attorneys from these depositions. But Shelton was not intended 
to provide heightened protection to attorneys who represented a 
client in a completed case and then also happened to represent that 
same client in a pending case where the information known only by 
the attorneys regarding the prior concluded case was crucial.

Id. at 730 (internal citations omitted). Thus, the court concluded that 
although the proposed depositions were still subject to the limitations of 
Rule 26, the defendant did not have to satisfy the Shelton test to depose the 
plaintiff’s attorneys regarding the concluded patent infringement case. Id. 
at 730–31. Other courts have held that Shelton’s application is limited when 
“the attorney’s conduct itself is the basis of a claim or defense, or where the 
attorney’s conduct occurred before the litigation started and not in anticipa-
tion of the litigation.” Cascone, 897 F. Supp. at 1267.

The Flexible Approach

In light of the criticisms of Shelton’s three-part test, some courts have 
adopted a more flexible approach, which considers “all of the relevant facts 
and circumstances to determine whether the proposed deposition would 
entail an inappropriate burden or hardship.” Friedman, 350 F.3d at 72. These 
considerations include “the need to depose the lawyer, the lawyer’s role in 
connection with the matter on which discovery is sought and in relation to 
the pending litigation, the risk of encountering privilege and work- product 
issues, and the extent of discovery already conducted.” Id. The Friedman 
court explained the rationale for this flexible approach as follows:

[T]he standards set forth in Rule 26 require a flexible approach to 
lawyer depositions whereby the judicial officer supervising discov-
ery takes into consideration all of the relevant facts and circum-
stances…. These factors may, in some circumstances, be especially 
appropriate to consider in determining whether interrogatories 
should be used at least initially and sometimes in lieu of a deposi-
tion. Under this approach, the fact that the proposed deponent is a 
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lawyer does not automatically insulate him or her from a deposi-
tion nor automatically require prior resort to alternative discovery 
devices, but it is a circumstances to be considered.

Id. at 71–72. In short, unlike the Shelton test, the flexible approach adopted 
by Friedman does not place the burden on the party seeking the deposition. 
Fewer courts have adopted this more flexible approach. See, e.g., Sterne 
Kessler Goldstein & Fox, PLLC v. Eastman Kodak Co., 276 F.R.D. 376, 382 
(D. D.C. 2011); Phillips v. Indianapolis Life Ins. Co., No. 1:06-cv-1544, 2009 
WL1564384 at *3 (S.D. Ind., June 3, 2009) (rejecting the Shelton rule’s 
heightened burden and considering a motion to depose opposing counsel 
“just as it would any other run-of-the-mill motion to compel a deposition).

Precautions for Defense Counsel
Be Proactive. There are certain precautions a defendant can take to reduce 
the possibility that it will be ordered to produce its in-house counsel for 
deposition. For example, the in-house counsel seeking to avoid deposition 
should not verify discovery responses or sign affidavits submitted in support 
of the defendant’s litigation arguments. Second, in-house counsel who are 
overseeing or participating in the litigation should make a record of that 
fact, if not in the court, through an internal designation or title. Corpora-
tions should also avoid designating an attorney as their corporate represen-
tative or “person most knowledgeable” under Rule 30(b)(6) of the Federal 
Rules of Civil Procedure or its state counterpart. Courts have held that an 
organization that produces an attorney as its representative for deposition 
“waives the attorney– client privilege and work product doctrine with regard 
to matters, set forth in the notice of deposition, about which the attorney 
was designated to testify.” State ex rel. United Hosp. Ctr., Inc. v. Bedell, 484 
S.E.2d 199, 216 (W. Va. 1997).

Clearly Define the In-House Attorney’s Role. The defense attorney must 
also assess the role the in-house counsel plays in the litigation. In-house 
attorneys often serve dual capacities, as both business and legal advisors. 
The line between business adviser and legal adviser can be blurred at times. 
The capacity in which the in-house attorney is serving at any given time has 
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a significant impact on the attorney– client privilege. Under either the Shel-
ton standard or the more flexible standard, courts are more likely to permit 
the deposition of in-house counsel when the proposed deponent has been 
assigned responsibilities that are not related to legal or litigation issues. See, 
e.g., U.S. v. Philip Morris, Inc., 209 F.R.D. 13, 17 (D. D.C. 2002) (noting that 
testimony on “corporate, business, managerial, public relations, advertising, 
scientific, and research and development responsibilities,” even if provided 
by an attorney, “is not subject to attorney– client or work- product privi-
lege protections.”)

Require the Party Seeking the Deposition to Exhaust Other Means of Dis-
covery. Demonstrate the existence of other sources from which the opposing 
party can obtain the sought- after information. Counsel representing the 
company should asses who else in the company knows the sought- after 
information and could testify to it. How exhaustive has the party seek-
ing the deposition been in discovery? Has the opposing party deposed all 
non- lawyer employees with relevant knowledge? Has the party seeking 
the deposition served written discovery? Both the Shelton approach and 
the more flexible approach consider whether the party seeking discovery 
has attempted to obtain the information through other means. Shelton, 
805 F.2d at 1327; Friedman, 350 F.3d at 72. If defense counsel can show 
that there are other available means that opposing counsel can obtain the 
sought- after information, and those sources have not been exhausted, the 
court will likely be inclined to either prohibit or limit the deposition of 
in-house counsel.

Protective Orders and Motions to Quash. Upon in-house counsel being 
served with a subpoena or a deposition notice, defense counsel should 
consider requesting that the court quash the subpoena or issue a protec-
tive order prohibiting the deposition. Counsel must be familiar with the 
standard the court will apply to the request, and, if the jurisdiction has not 
adopted the Shelton standard, counsel must be prepared to bear the burden 
of demonstrating why the deposition should not go forward.

Even if the Court does permit the deposition of in-house counsel, the 
defense attorney representing the company should seek a protective order to 
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ensure that the topics of the examination do not exceed the limits of permis-
sible discovery.

Preserve the Privilege and Work- Product Protection. The most serious 
risks when the in-house counsel is deposed is protecting the attorney– 
client privilege and work- product protection. The attorney defending the 
deposition of the in-house counsel must fully understand the particular 
jurisdiction’s rules regarding attorney– client privilege and work- product 
material, anticipate areas of inquiry calling for the disclosure of protected 
information, and assert objections to each question that seeks to invade 
the attorney– client privilege or work- product protection. The defending 
attorney should also anticipate that the in-house counsel witness will be 
asked questions by opposing counsel aimed at showing that the privilege or 
protection is inapplicable. This tactic includes asking questions intended to 
elicit answers indicating that the claimed privileged information was not 
kept confidential, was disclosed to a third party, or was made in the in-house 
counsel’s business capacity rather than legal capacity. Pre- deposition prepa-
ration of the witness is key to appropriately responding to inquiries aimed at 
destroying the privilege or protection.

Conclusions
Neither the Federal Rules of Civil Procedure nor case law completely insulate 
in-house counsel from being deposed. Given the increasingly common prac-
tice of plaintiffs’ counsel noticing the depositions of defendants’ in-house 
counsel, defense attorneys must be aware of the approach the particular 
jurisdiction takes to determining whether the deposition may proceed if 
challenged. While the Shelton test places the burden on the party seeking 
the discovery to satisfy its three-part test, the more flexible approach consid-
ers all relevant factors and circumstances to assess whether the deposition 
would impose a burden or hardship. Furthermore, counsel need to carefully 
plan what in-house counsel’s role will be in litigation in order to potentially 
insulate the in-house counsel from being deposed or, if the deposition does 
proceed, limit the potential for disclosure of information protected by the 
attorney– client privilege or work- product doctrine. Finally, if the deposition 
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does go forward, defense counsel needs to fully understand the attorney– 
client privilege and work- product doctrines and carefully guard against the 
disclosure of protected information during the deposition.
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