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Chapter 9

Depositions to 
Perpetuate Testimony
Federal Rule of Civil Procedure 27

By Robert Edward Ryan

Purpose of Rule 27
Normally, depositions are allowed only after the initiation of an action.1 
However, Federal Rule of Civil Procedure 27 allows for depositions to per-
petuate testimony in situations where a suit has not been brought, but there 
exists a risk that potential evidence may be irrevocably lost.2 Rule 27 applies 
in two basic situations:

1. Rule 27(a)—where the preservation of testimony is necessary before 
events have ripened to a point where a suit may be commenced; or

2. Rule 27(b)—when the appellate process is pending.3

History and Context

The Rule was originally enacted to allow litigants access to a variety of 
discovery mechanisms if required in order to “prevent a failure or delay of 

 1 Jay E. Grenig, Taking Depositions Before Action or Pending Appeal in Federal 
Court, 27 Am. J. Trial Advoc. 451 (2004).

 2 Id. 
 3 Id. at 452. See generally Fed. R. Civ. P. 27.
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justice.”4 Historically, this need arose out of potential disputes over title to 
land. Devisees would often perpetuate testimony needed to prove the will’s 
validity.5 By perpetuating testimony, the Devisee could effectively thwart 
any heir-at-law who planned to wait until the witnesses’ death or disappear-
ance before bringing a claim that the will was invalid.6 Initially, there was 
some concern the Rule might be utilized for prospective litigants to fish for 
grounds to bring suit, a form of pre- filing discovery.7 However, early com-
mentators and courts have generally agreed that pre- filing discovery was not 
the intended purpose of Rule 27 and allowing it to be used for this purpose 
would be an “abuse of the Rule.”8

In 1934, the passage of the Declaratory Judgment Act (“DJA”) made many 
actions to perpetuate testimony unnecessary. The DJA established standing for 
persons who expect to be sued to bring most disputes to court promptly.9 How-
ever, the DJA did not eliminate the need for perpetuating testimony as Rule 
27 provides. The Supreme Court defined “actual controversy” in the context of 
the DJA to be “a real and substantial controversy… admitting of an immediate 
and definitive determination of the legal rights of the parties in an adversary 
proceeding upon the facts alleged.”10 Although broad, the definition fails to 
include the even broader initiating language of Rule 27 which states an order 
to perpetuate testimony may be sought for “any matter that may be cognizable 
in any court of the United States.”11 Thus, in the situation where a matter may 
eventually be cognizable, but is not yet “a real and substantial controversy,” 

 4 Nicholas A. Kronfeld, The Preservation and Discovery of Evidence under Fed-
eral Rule of Civil Procedure 27, 79 Geo. L.J. 593, 596 (1990). See also Fed. R. 
Civ. P. 27(a)(3).

 5 Id. at 596.
 6 Id. 
 7 Wright & Miller, supra, §2071.
 8 Id. 
 9 Kronfeld, supra, at 596.
 10 Id. at 597.
 11 Id. 
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seeking a declaratory judgment would not be appropriate.12 Rule 27 captures 
those instances when there is an absence of a justiciable controversy, yet the 
preservation of evidence is still necessary to prevent a failure of justice.

The Advisory Committee on the Rule

The Advisory Committee intended a liberal approach to the preservation of 
evidence. The Committee theorized that loss of evidence may result in a “fail-
ure of justice” in instances where a person reasonably expects to be party to a 
suit but is unable to bring the suit or cause it to be brought.13 Since the Rule’s 
adoption, it has remained largely unchanged, with the only amendments 
made primarily for clarification purposes.14 However, in order to invoke the 
provisions of Rule 27, federal courts have generally required that petitioners 
demonstrate particular circumstances threatening a loss of evidence.15

The drafters of Rule 27 cited Hall v. Stout16 and Arizona v. California17 to 
illustrate where perpetuation of testimony would be appropriate. The follow-
ing passage from Hall discusses the preservation of evidence:

Bills to perpetuate testimony proceed, not on the ground of immi-
nent risk of loss [of evidence] before a pending suit can reach a trial, 
but on the ground that the party not being in a position to bring his 
[cause of action] to a trial, his evidence may be lost through lapse 
of time, a risk affecting all evidence, irrespective of any particular 
condition of a witness. The right to this relief, therefore does not 
depend upon the condition of the witness, but upon the situation 
of the party, and his power [or lack of power] to bring his rights to 
immediate investigation.18

 12 Id. 
 13 Id. at 598.
 14 Id. 
 15 Id. at 602.
 16 Hall v. Stout, 4 Del. Ch. 269 (1871).
 17 Arizona v. California, 292 U.S. 341 (1934).
 18 Hall, 4 Del. Ch. at 274.
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According to Hall, the situation of the party is the main factor to be ana-
lyzed in determining whether a “failure of justice” may result. The analysis 
is independent of a witness’ condition.19

In Arizona, the Supreme Court granted a petition that alleged “all the 
persons with present knowledge of the present facts may not be available as 
witnesses when the cause or causes of action shall have accrued to the plain-
tiff.”20 The Court found the petition to be “sufficient to show danger of losing 
the evidence by delay,” and would be sufficient to perpetuate testimony if 
all additional requirements were met.21 Unlike the Hall court, the Arizona 
Court seemed to take into account the condition of the witnesses and the 
dangers associated with losing evidence.22 However, neither court required 
the petitioner to demonstrate that any evidence was likely to be lost.23

The Advisory Committee’s intent is also illustrated by a case it chose not 
to cite, Richter v. Union Trust. Co.24 In Richter, the Supreme Court allowed a 
petitioner to perpetuate the testimony of several aged and infirm witnesses 
after petitioner alleged he would have to wait two to three years before being 
able to use their direct testimony.25 Instead, the Advisory Committee chose 
to cite to the older and more encompassing Delaware case, which high-
lighted that the condition of the witnesses was irrelevant.26 Additionally, 
Professor Sunderland, one of the drafters of the Rule, stated Rule 27 was 
“very broad,” and was satisfied if the perpetuation of evidence “may prevent 
a failure or delay of justice.”27 As a whole, the inclusion of Hall and Arizona 

 19 Id. 
 20 Arizona, 292 U.S. at 346.
 21 Id. at 348.
 22 Kronfeld, supra, at 599.
 23 Id. 
 24 Richter v. Union Trust Co., 115 U.S. 55 (1885).
 25 Id. at 56.
 26 Kronfeld, supra, at 599. See Hall, 4 Del. Ch. 269.
 27 Id. at 601.
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and the exclusion of Richter show that the Advisory Committee intended 
Rule 27 to automatically provide for the preservation of evidence whenever a 
petitioner can demonstrate that he or she reasonably expects to be involved 
in litigation, but lacks standing at the time to initiate suit.28

Post-Promulgation Application of the Rule by the Courts

Despite the intentions of the Advisory Committee, in cases decided after 
1938, the federal courts have repeatedly required petitioners to show partic-
ular circumstances threatening a loss of evidence.29 In Ash v. Cort, the Third 
Circuit denied the plaintiff’s petition that asserted that the defendant cor-
poration’s directors were probably over fifty years of age and that their testi-
mony might become unavailable due to death or failing memory.30 The court 
held that the assertions were insufficient because they did not show that the 
testimony was likely to be lost if not perpetuated.31 Under Ash, Rule 27 relief 
is only appropriate where petitioner can show his witness is “likely” to die or 
leave the country before discovery can begin.32 In a similar case, the Petition 
of Ferkauf,33 a New York federal court held Rule 27 applied to:

situations where, for one reason or another, testimony might be lost 
to a prospective litigant unless taken immediately, without waiting 
until after a suit or other legal proceeding is commenced. Such 
testimony would thereby be perpetuated or kept in existence and, if 
necessary, would be available for use at some subsequent time.34

In re Ernst represents an outlier of the post-1938 cases. In Ernst, the 
court granted the petitioner’s request to perpetuate testimony of witnesses 

 28 Id. at 599.
 29 Id. at 602.
 30 Ash v. Cort, 512 F.2d 909 (3d Cir. 1975).
 31 Id. at 910.
 32 Id. at 913.
 33 Petition of Ferkauf, 3 F.R.D. 89, 91 (S.D. N.Y. 1943).
 34 Id. 
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whose ages were not given.35 The court reasoned that “the lapse of time 
is replete with hazards and unexpected events…. This is so regardless of 
the age, health, or general status of an individual…. The granting of a bill 
directing testimony in perpetuam rei memoriam is aimed principally at the 
uncertainties appended to the passage of time.”36 This decision falls in line 
with the Advisory Committee’s intentionally broad and encompassing stan-
dard of prevention of a “failure or delay of justice.”37

In summary, the courts have generally read Rule 27 narrowly, requir-
ing particular evidence that testimony is “likely” to be lost if it is not pre-
served.38 This interpretation could likely be attributed to judicial belief that:

1. Trial on live testimony is preferable to trial on depositions;

2. Discovery is already a broad tool, and there is no need to expand 
its reach;

3. It would be inherently unfair to impose on a potential adverse party 
the costs of preserving evidence for the Rule 27 petitioner’s benefit; and

4. Equity has, at best, a limited place in the law.39

Ultimately these justifications all indicate that a liberal approach to Rule 
27 would impose heavy costs with limited benefits.40

How to Perpetuate Testimony Outside 
of a Lawsuit Pending an Appeal
Generally, discovery is permitted only after commencement of a justiciable 
cause of action. However, Rule 27(a) provides an exception where a deposi-
tion can be taken before an action in order to prevent a “failure or delay of 

 35 Id. 
 36 Grenig, supra, at 451.
 37 Fed. R. Civ. P. 27(a)(3).
 38 Kronfeld, supra, at 604.
 39 Id. 
 40 Id. 
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justice.”41 Rule 27(a) is available for potential plaintiffs, defendants, and even 
third parties.42 Additionally, Rule 27(a) applies to actions by or against the 
United States.43 A deposition to perpetuate testimony is appropriate before a 
lawsuit in two prominent situations:

1. Where the person seeking discovery expects to be sued and wishes 
to preserve evidence of a third party who may be unavailable after 
filing; and

2. Where a potential plaintiff, in fear of death, considers a lawsuit.44

However, Rule 27(a) is not a method for discovering the facts necessary 
to form the basis for a complaint. Despite today’s stricter pleading standards, 
courts have refused to allow pre- filing discovery.45 “Rule 27 is not a substi-
tute for discovery and should be used only in special circumstances to pre-
serve testimony which otherwise might be lost.”46 The Advisory Committee 
noted that “under the Federal Rules the method of pleading has been so sim-
plified that there are few situations wherein a prospective litigant, who has 
a meritorious cause of action, would not be in possession of sufficient facts 
upon which to frame a complaint.”47

 41 Grenig, supra, at 456; Fed. R. Civ. P. 27(a).
 42 Nev. v. O’Leary, 63 F.3d 932, 936 (9th Cir. 1995); Martin v. Reynolds Metals 

Corp., 297 F.2d 49, 55 (9th Cir. 1961).
 43 Grenig, supra, at 457. In re Ernst, 2 F.R.D. 447, 450.
 44 Grenig, supra, at 456.
 45 Kronfeld, supra, at 614 (particularly in lawsuits involving conspiracy, securi-

ties fraud, and civil rights violations).
 46 In re Yamaha Motor Corp., U.S.A. 251 F.R.D. 97 (N.D. N.Y. 2008).
 47 In re Ferkauf, 3 F.R.D. 89, 91 (S.D. N.Y. 1943). See also In re Ryan McBean, 

2012 U.S. Dist. Lexis 30657 (D.CO. 2012) (“The basis for the Petition is Peti-
tioner’s belief that Twombly and Iqbal have imposed a ‘heightened pleading 
standard,’ thus he should be permitted to impose a court- ordered deposition 
on potential defendants before an action is filed. However, there are three 
problems with this contention: one, satisfaction of a pleading standard is not 
an accepted basis for granting a Rule 27 petition; two, the Tenth Circuit ‘con-
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A party wishing to utilize the provisions of Rule 27(a) must satisfy the 
following requirements:

1. “[T]he petitioner [must] expect to be a party to an action cognizable 
in a court of the United States;”

2. The petitioner must be “presently unable to bring [the action] or 
cause it to be brought;” and

3. A substantial danger must exist that testimony sought to be pre-
served would otherwise become unavailable or irrevocably lost 
before the complaint could be filed.48

This procedure may also be used for pre- action production of documents, 
inspection of land or physical and mental examinations.49 Ultimately, the 
grant or denial of a motion to perpetuate testimony under Rule 27 is appeal-
able as a final order and is reviewed under an abuse of discretion standard.50

Mechanics of Taking a Deposition

A deposition to perpetuate testimony must be taken under the guidelines of 
the Federal Rules of Civil Procedure.51 For the purpose of Rule 27, any refer-
ence the Federal Rules of Civil Procedure makes to the court where the action 
is pending refers to the court where the petition for deposition was filed.52

cluded the Twombly/Iqbal standard is a middle ground between heightened 
fact pleading, which is expressly rejected, and allowing complaints that are no 
more than labels and conclusions or a formulaic recitation of the elements of a 
cause of action, which the Court will not do,’ [citations omitted]; and three, if 
Plaintiff’s contention was adequate justification for a Rule 27 deposition, such 
would be permissible in virtually every case.”).

 48 Fed. R. Civ. P. 27(a); Grenig, supra, at 456. 
 49 Martin, 297 F.2d at 56. See also Fed. R. Civ. P. 34, 35. 
 50 Wright & Miller, supra, §2071; Ash, supra, 512 F.2d 909; In re Bay City Mid-

dlegrounds Landfill Site v. United States Environmental Protection Agency, 
171 F.3d 1044 (6th Cir. 1999).

 51 Fed. R. Civ. P. 27(a)(3).
 52 Id. 
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Petition to Take a Deposition Before a Lawsuit

The person seeking to take a pre- action deposition “may file a verified peti-
tion in the district court for the district where any expected adverse party re-
sides.”53 The petition must request an order to depose the named person and 
the petition must be titled in the petitioner’s name.54 The petition must show:

1. That the petitioner expects to be a party to an action cognizable 
in a United States court but cannot presently bring it or cause it to 
be brought;

2. The subject matter of the expected action and the petitioner’s 
 interest therein;

3. The facts which the petitioner desires to establish and the reasons for 
desiring to perpetuate it;

4. The names or a description of the persons the petitioner expects will 
be adverse parties and their addresses so far as known; and

5. The name, address, and expected substance of each deponent’s 
testimony.55

The best approach for filing a petition is to be as specific as possible 
when identifying matters that could cause loss by delay.56 A statement gen-
erally alleging a party or witness is gravely ill may not be sufficient. Instead, 
affidavits or declarations from a physician will be more likely to persuade a 
court to grant the petition.57 The petition should describe the subject matter 
of the anticipated suit with particularity,58 should include the expected sub-
stance of the testimony so that the need for the testimony is apparent,59 and 

 53 Fed. R. Civ. P. 27(a)(1).
 54 Id. 
 55 Id. 
 56 Grenig, supra, at 461.
 57 Id. 
 58 Id. 
 59 Id. 
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should adequately address how the facts sought from the requested deposi-
tion relate to the potential cause of action.60 There must be enough detail of 
the expected testimony to acquaint the adverse party to the subject matter 
of the potential suit.61 The petitioner must specify whether he or she desires 
a deposition upon oral examination or upon written questions or if he or she 
is seeking discovery under Rules 34 or 35.62 Finally, the petition must be ver-
ified,63 and the petition must request an order authorizing the depositions of 
the persons named in the petition.64

Required Showing by the Petitioner

The petitioner must show that the perpetuation of the proposed deponent’s 
testimony “may prevent a failure or delay of justice.”65 “The ‘perpetuation 
of testimony may prevent a failure or delay of justice’ where there exists a 
substantial expectancy of a future action to which petitioner will be a party, 
and a distinct possibility that either the testimony will become unavailable 
or its acquisition will cause substantial delay in the prospective litigation.”66 
Thus, the petitioner must ultimately show there is a possibility that evidence 
might be lost.67 The petition must contain facts showing why the deposition 
is needed and will not be rejected simply because the evidence is more read-
ily available to the petitioner than to the anticipated adverse party.68 Accord-

 60 Wright & Miller, supra note 37, §2071.
 61 Grenig, supra at 462.
 62 Fed. R. Civ. P. 27(a)(3).
 63 Fed. R. Civ. P. 27(a)(1).
 64 Grenig, supra, at 462.
 65 Id. 
 66 Wright & Miller, supra note 37, §2071.
 67 See Ash, 512 F.2d 909 (holding trial court did not abuse its discretion when 

movant supported motion with only conclusory statements that continued 
delay would result in loss of evidence).

 68 In re Ernst, 2 F.R.D 451, 452.



The Deposition Manual   Chapter 9: Depositions to Perpetuate Testimony   107

ingly, affidavits or declarations from a physician or other witness may be 
vital to establish those facts.69

If the court is satisfied that perpetuating the testimony may prevent a 
failure or delay of justice, the court must issue an order.70 The order must 
contain the following:

1. A designation or description of the persons whose depositions may 
be taken;

2. The subject matter of the examinations; and

3. A statement of the manner in which the discovery will be had.71

Notice and Hearing

As with most any judicial proceeding, care is taken within Rule 27 to ensure 
that any party with an interest in the proceeding is afforded notice of the 
proceeding and an opportunity to protect his, her, or its interests. “A court 
must hold a hearing on a Rule 27 petition.”72 “At least 21 days prior to the 
hearing, the petitioner must serve each expected adverse party with a copy 
of the petition and a notice stating the time and place of the hearing.”73 The 
notice need not be served in the district or state and may be served as pro-
vided by Fed. R. Civ. P. 4.74 If service cannot be achieved with “reasonable 
diligence,” the court may order service by other means such as publication.75

Rule 27 provides for the protection of parties that are not served in the 
manner prescribed by Rule 4. If a party that has been identified by the peti-
tioner as potentially adverse, but has not been served as provided by Rule 4, 

 69 Grenig, supra, at 466.
 70 Fed. R. Civ. P. 27(a)(3).
 71 Grenig, supra, at 462.
 72 In re: I-35W Bridge Collapse Site Inspection, 243 F.R.D. 349, 353(D. 

Minn. 2007).
 73 Fed. R. Civ. P. 27(a)(2).
 74 Id. 
 75 Id. 
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the court must appoint an attorney to represent him, her or it at the hearing 
and to cross- examine the deponents for any parties that remain unrepre-
sented.76 Depositions taken under Rule 27 with these safeguards employed to 
protect the interests of unrepresented parties can be used in any later- filed 
district court action involving the same subject matter pursuant to Fed. R. 
Civ. P. 32(a).77

Depositions Pending Appeal
A deposition to perpetuate testimony may also be needed when the appellate 
process is pending. Rule 27(b) permits a party to depose witnesses to perpet-
uate testimony in a court where judgment has been rendered and an appeal 
has been taken or may be taken.78 This provision avoids the potential for a 
court to lose subject matter jurisdiction between the time when an appeal-
able order is entered and the perfection of the appeal.79 During this time, a 
newly discovered witness with helpful testimony could become unavailable 
due to illness, age, or some other factor.80 Thus, Rule 27(b) allows for the per-
petuation of testimony in the interval between the conclusion of trial and an 
appellate judgment.81

Depositions may be taken under Rule 27(b) whether the appeal is before 
the Court of Appeals or before the Supreme Court.82 Additionally, where a 
court of appeals no longer has jurisdiction, proceedings before the Supreme 
Court under a writ of certiorari are considered “appeal[s].”83

 76 Id. 
 77 Fed. R. Civ. P. 27(a)(4).
 78 Fed. R. Civ. P. 27(b).
 79 Grenig, supra, at 464.
 80 Id. (For instance, when a witness is about to move away).
 81 Id. 
 82 W.H. Elliott & Sons, Inc. v. E & F King & Co., 22 F.R.D 280, 281 (D. N.H. 1957).
 83 Id. 
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When an appeal is pending, a motion for leave to take a deposition may 
be made in the district court from which the appeal is taken.84 When the 
motion is filed, jurisdiction instantly transfers from the lower court to the 
court of appeals, but Rule 27(b) nonetheless authorizes the district court to 
issue the order.85 The motion must show the following:

1. The names and addresses of persons to be examined and the 
expected substance of the testimony of each deponent; and

2. The reasons for perpetuating the testimony.86

As under Rule 27(a), the motion must show that the perpetuation of 
testimony may “prevent a failure or delay of justice.”87 While the standard 
applied by the court in Rule 27(a) and (b) is the same, the court has discre-
tion under (b). Rule 27(a)(3) expressly provides that the court “shall make an 
order” if the standard is satisfied, however Rule 27(b) provides that the court 
“may make an order” if the standard is satisfied.88 If the court finds that per-
petuating the testimony may prevent a failure or delay of justice, the court 
may permit the deposition to be taken and may issue an order like those 
authorized by Rules 34 (“Production of Documents and Things and Entry 
Upon Land for Inspection and Other Purposes”) and 35 (“Physical and 
Mental Examination of Persons”).89 However, depositions requested to gain 
information to help with the collection of a judgment should a defendant’s 
appeal fail, will likely be denied.90

 84 Grenig, supra, at 464. See also Shore v. Acands, Inc., 644 F.2d 386, 389 (5th Cir. 
1981) (holding Rule 27(b) inapplicable when there is no appeal).

 85 Jordan v. Fed. Farm Mortgage Corp., 152 F.2d 642, 644 (8th Cir. 1945); Elliot & 
Sons, 22 F.R.D. at 282.

 86 Fed. R. Civ. P. 27(b).
 87 Fed. R. Civ. P. 27.
 88 Grenig, supra, at 465.
 89 Fed. R. Civ. P. 27(b)(3).
 90 See Murr v. Stinson, 582 F. Supp. 230 (E.D. Tenn. 1984).
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Conclusion
Rule 27(a) and 27(b) provide for two situations where a deposition to perpet-
uate testimony could “prevent a failure or delay of justice:”

1. The preservation of testimony is necessary before events underlying 
an action have ripened to a point where a suit may be commenced; or

2. The appellate process is pending.91

To successfully utilize the provisions of Rule 27, a petitioner must show 
that a substantial danger exists that testimony sought to be preserved would 
otherwise become unavailable or lost before the complaint is filed. Gener-
ally, both Rule 27(a) and Rule 27(b) require the petitioner to state the subject 
matter of the examination, the expected substance of the testimony, and the 
reason for perpetuating the testimony. Rule 27(a)(3) requires that a court 
“shall make an order” if the standard is satisfied, while Rule 27(b) provides 
the court discretion stating the court “may make an order” if the standard is 
met. Finally, the authority granted in Rule 27 is not limited to the taking of 
depositions as, if the court finds that perpetuation of evidence may “prevent 
a failure or delay of justice,” it may issue orders like those authorized by 
Rules 34 and 35.
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