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Chapter 23

Deposing Plaintiff’s 
Medical Care Providers

By Keith N. Uhles

F ar too often defense lawyers forget everything they ever learned or knew 
about examination of witnesses when faced with questioning an opposing 

doctor or other medical care provider.

As with any other deposition, the deposition of a medical care provider’s 
deposition requires an understanding of the purpose of the deposition, ade-
quate preparation and a plan. Too often defense lawyers, even good lawyers, 
from good firms, fail to take this approach with medical providers.

Here is a simple illustration of this problem: two defense lawyers 
depose the plaintiff’s treating orthopedic surgeon in a serious knee injury 
case resulting from a motorcycle accident, which required the plaintiff to 
undergo total knee reconstruction. The plaintiff’s attorney does a trial direct 
to little effect, considering the severity of the injury. The first defense lawyer 
then conducts a very short cross- examination, in which the doctor admits 
that the plaintiff could return to his prior employment and should suffer no 
economic impairment in the future as a result of this knee injury.

The second defendant’s attorney, however, uses a 12-page outline of 
questions his firm uses in every doctor’s deposition. He spends hours asking 
the doctor each and every gory detail of the injury and the surgery, allowing 
the doctor to explain repeatedly how the injury, the surgery, and the reha-
bilitation affected the plaintiff. The attorney then explores in detail each and 
every physical limitation the plaintiff may have or will ever have as a result 
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of the accident. To make matters worse, he asks the doctor an exhaustive 
line of questions regarding the possibility of the plaintiff developing arthritis 
in the operated knee, to the point where the witness agrees that development 
of arthritis is probable.

Unfortunately, this is an example drawn from a real case. This approach 
by defense lawyers to cross- examining medical providers occurs all too 
often. There are, of course, more effective approaches.

The defense lawyer must know the records of the doctor being deposed 
better than the doctor. Typically, the doctor has not read the plaintiff’s file 
when he or she arrives at the deposition. A nurse or assistant hands the doc-
tor the file, and the doctor begins to answer questions by referring to the file. 
Rarely does the doctor know much about a patient he or she treated long ago. 
The defense lawyer, on the other hand, must become fully versed in the medi-
cal file, thus gaining an advantage over the physician being deposed.

Obviously, the defense lawyer will never have the full range of medical 
knowledge that a doctor has—but he or she doesn’t need to. Most medical 
lawsuits involve one or two narrow areas of medicine; the defense lawyer, 
without a great deal of effort, can obtain a strong working knowledge of the 
particular subject matter. For example, if a general practitioner or internist 
is testifying about a low back injury, a dedicated defense lawyer who reads a 
lot about low back injury can gain superior knowledge.

Most importantly, the trial lawyer is trained in and skilled in the art of 
cross- examination. However, the defense lawyer does not always take advan-
tage of these opportunities to perform well.

The Role of the Defense Attorney
Not all defense trial lawyers seem to understand the purpose of cross- 
examining the plaintiff’s medical care provider. It is not to fully explore all 
aspects of the medical situation, including the plaintiff’s pain and suffering 
and the gory details of surgery. Instead, it is to advocate his or her client’s 
position and to tell as much of the defense side of the case through cross- 
examination as possible.
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There is no rule in cross- examination that the defense lawyer has to 
be “fair” to the plaintiff. It is permissible to ask the doctor only about the 
portions of the medicine that are helpful to the defense case. Sometimes, the 
medicine is simply bad from the defense perspective. You may be better off 
asking no questions.

Before making this decision, however, be creative and look for oppor-
tunities to promote the defense theme through cross- examination. Keep 
in mind, however, you should never take a position that will undermine 
your credibility.

Thorough preparation is the key to effective examination of medical 
providers. A defense lawyer who merely scans the medical care provider’s 
files and picks up a canned outline cannot expect to conduct an effective 
examination. Below are some basic preparation steps for virtually all medi-
cal depositions. Remember, however, that each case has its own unique fea-
tures, requiring special attention.

Marshalling the Records
The first preparatory step is to get all of the medical records—from every 
doctor, chiropractor, physical therapist, and other provider the plaintiff has 
seen either before or after the accident, whether or not the plaintiff claims 
the treatment was related to the accident. Obtain all radiological studies, not 
just the reports.

Records from the plaintiff’s family doctor often prove valuable. Fam-
ily doctors have information regarding plaintiff’s prior injuries and other 
potentially relevant conditions; if there is a long term relationship the plain-
tiff is often more forthright with a family doctor than a specialist, much less 
an expert. Obtain all hospital records, including nurses’ notes and hospital 
social worker notes. Nurses’ notes are a potential gold mine for the defense 
lawyer. Patients often have their “litigation face” on when the doctor shows 
up for their examination, but they let their guard down when talking to the 
nurse. On occasion, you will even be fortunate enough to find some liability 
admissions from the plaintiff in the nurses’ notes.
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Obtain the plaintiff’s medical history prior to the accident, always. You 
may discover that the plaintiff was suffering the same symptoms before the 
accident, or even that he or she was diagnosed prior to the accident as hav-
ing the same condition he or she claims was caused by the accident.

Obtain the records of any other accident involving the plaintiff. These 
may include accident reports, police rap sheets, prior workers’ compensa-
tion files, and criminal records. Some jails routinely take medical histories 
or perform examinations on prisoners. Was the plaintiff ever in the armed 
services? Military records contain exhaustive medical histories and detailed 
physical examinations.

As a word of caution, remember that marshalling and reviewing all 
the paperwork can be an expensive process. Keep in mind the size of the 
case and the damages claimed, and just how much “digging” is justified. If 
you are faced with a demand for limited damages, you have to make a cost- 
effective decision on the records to obtain.

Reviewing the Records 
A proper and focused review of the medical records is probably the most 
important aspect of preparing for cross- examination of the plaintiff’s physi-
cian. The goal of the review is to gain an understanding of the true medical 
condition of the plaintiff, to identify categories for effective examination of 
the doctor, and to identify areas to avoid in examination. When conducting 
a review of medical records, do not lose sight of the other evidence in the 
case, which will include police reports, plaintiff’s deposition testimony, the 
plaintiff’s answers to written discovery, statements and depositions of other 
witnesses, and your client’s view of the case.

Set out below are some points to look for while reviewing the medical 
records. There is some overlap from category to category.

This is not an exhaustive list and it is imperative that the defense lawyer 
look at each case individually and be creative.
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History of the Accident

Are there aspects of the accident scenario that are important to the deter-
mination of damages? Was this a seemingly minor accident? Were others 
injured in the accident?

Look for notations and entries that will help the defense; these can pres-
ent opportunities to tell your side of the case. Are there statements in the 
medical records that suggest that the defendant may not be liable? Did the 
plaintiff make admissions to this doctor being examined, to other doctors, 
or to nurses that will help establish a liability defense? Are there conflicting 
histories given to different medical providers? Are there positive aspects of 
the liability defense that the plaintiff did not tell the doctor?

Plaintiff’s Medical History

Review plaintiff’s medical history before and after the accident. Look for 
similar diagnoses or similar symptoms before the accident. Does the plain-
tiff have or has he or she had other diseases or medical conditions that can 
cause the current condition or symptoms? Do the records reveal other acci-
dents or injuries prior to the accident or subsequent to the accident? Is the 
plaintiff taking medication that can cause his or her symptoms? Does the 
plaintiff fail to disclose important parts of his or her medical history to the 
medical provider you are deposing?

Carefully review all of the test results. The plaintiff may have had a pos-
itive test before the accident. On the other hand, he or she may have had a 
negative test after the accident before finally having a positive test sometime 
after the accident.

Plaintiff’s Current Symptoms

Study the development of the plaintiff’s symptoms or medical problems after 
the accident. There is often a time lapse between the accident and the onset 
of symptoms or the worsening of symptoms. Look for inconsistency in the 
plaintiff’s complaints from doctor to doctor, or from visit to visit. Try to 
correlate the onset of new symptoms or a change in symptoms to an event 
associated with the litigation, such as the date the lawsuit is filed, or the date 
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the plaintiff’s attorney was retained, or the date when plaintiff was referred 
to his or her attorney’s favorite doctor.

Opportunities to Attack Credibility

Cross- examination of the plaintiff’s medical care providers may provide 
excellent opportunities to question plaintiff’s credibility. When patients are 
in a hospital bed, before they begin to think about litigation, they are often 
forthright and open with their medical providers. When litigation com-
mences, Plaintiff’s tend to “shape” their complaints and medical histories to 
help their case. This “adjusting the facts” process is an opportunity for an 
astute defense attorney to attack the credibility of the plaintiff.

Has the plaintiff been open and honest with his or her doctor about his 
or her filing of a lawsuit? Carefully compare what the plaintiff has told the 
various physicians, nurses, and therapists. Look for substantive inconsis-
tencies, but don’t be petty. Examine each doctor’s records to determine how 
forthcoming the plaintiff has been about his or her treatment and testing by 
other doctors. Plaintiffs will often conveniently forget to tell a new doctor 
about prior treatments or providers that may not help the lawsuit. Look at 
what the plaintiff has said to police and medical providers about how the 
accident occurred. If the plaintiff is claiming loss of consortium or damage 
to familial relationships, find out what he or she has told medical providers,

Doctors expect their patients to be forthcoming about prior medical 
problems; they often provide detailed questionnaires for their patients to 
complete. If the plaintiff has not fully disclosed prior medical problems or 
accidents, an opportunity to attack plaintiff’s credibility is presented.

Has the plaintiff followed his doctor’s advice? Has he or she missed a 
number of medical appointments? If the plaintiff is not following medical 
advice and not showing up for scheduled appointments, doubt can be cast 
on his or her claims of discomfort or his or her claim that he or she desires 
to get well. Almost all doctors will admit that they regularly have patients 
call or drop in with complaints before their scheduled follow- up appoint-
ments. Also, look for statements in the doctor’s file on the patient about 
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somatization, malingering, and functional overlay. Such statements are close 
to admissions that the plaintiff lacks credibility.

Attacking Causation

Often, a review of the records will reveal that the plaintiff does have a med-
ical problem. This does not mean, however, that the problem was caused by 
the accident. Typically, the plaintiff’s attorney will obtain an opinion from 
his or her medical expert on direct that the accident in question caused the 
plaintiff’s physical problems. He or she will ask the doctor to assume that 
the plaintiff had no physical problems before the accident, that the accident 
occurred, and then the plaintiff developed physical problems.

Look for entries in the medical records that provide an opportunity to 
attack this simplistic opinion. Some of the bases for this attack have already 
been discussed: prior or subsequent accidents, prior symptoms or complaints, 
a time lapse between the accident and the onset of symptoms, activities by the 
plaintiff between the accident and doctor’s visit, and objective tests done prior 
to the accident. Also, look for opinions expressed by other doctors regarding 
the cause of the plaintiff’s physical problems. Bear in mind, of course, that 
few doctors will state unequivocally that their “colleague” is wrong.

Objective Medical Tests

Have any objective medical tests been performed that clearly confirm the 
doctor’s diagnosis? Are there any objective findings stemming from his 
examination of the plaintiff to support his opinions? Look for negative objec-
tive tests and negative findings from the examination. Juries understand 
that subjective complaints can be manipulated by the plaintiff.

Errors in the Doctor’s Records

Errors or inconsistencies in the doctor’s records can cast doubts about the 
doctor’s credibility. Is the doctor’s diagnosis consistent with the plaintiff’s 
symptoms? Is the diagnosis consistent with the objective tests and examina-
tions? Has the doctor’s diagnosis changed? Is the doctor’s diagnosis consis-
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tent with surgical results? Are the doctor’s diagnoses consistent from visit to 
visit of the plaintiff to his or her office?

The Plaintiff’s Recovery

Look for indications that the plaintiff is recovering from his or her accident. 
Such progress can allow the defense to ignore the negative aspects of the 
plaintiff’s medical conditions. What tests and examinations are now normal 
that were positive before? In what areas has plaintiff become pain-free or 
regained full range of motion? What activities has the plaintiff engaged in 
since the accident or surgery? What do the medical records show the plain-
tiff can do? If the records say the plaintiff cannot lift over 50 pounds, this 
means that the plaintiff can lift up to 50 pounds. Look for opportunities to 
emphasize what the plaintiff can do, not his or her limitations.

Learn About the Medicine
Concurrent with or after review of the medical records, study the narrow 
medical aspects of the case. You may already be familiar with the particular 
area of medicine, or you may need some additional study.

There are numerous sources of medical information in easy to read 
form, including articles in For The Defense. The Internet is full of authori-
tative peer reviewed medical articles—some for a fee and some for free. If 
the area you are dealing with has a text which is generally recognized as 
the most authoritative, obtain a copy and become familiar with its content. 
For example, if you are dealing with a psychological injury, you need to be 
familiar with the Diagnostic and Statistical Manual V. If the plaintiff has 
been taking a particular medication, consult the Physicians’ Desk Reference 
for full information about the medication and its possible side effects. If this 
is a particularly specialized area of medicine, you may need to consult with a 
knowledgeable physician.

No matter how you go about it, make sure you have a strong working 
knowledge of the area of medicine that the case deals with before taking the 
medical provider’s deposition.
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Learn About the Doctor
It is critical to learn as much about the doctor as possible before the deposi-
tion. Find out if this is simply the treating physician, or whether the plaintiff 
was referred to this particular doctor by the plaintiff’s attorney. Is there a 
special relationship between the attorney and the doctor?

What are the background and credentials of the doctor? Does the doctor 
own an interest in a testing center or physical therapy facility involved in the 
case? Does he or she really have expertise in the area about which he or she 
is going to testify? Check with the State Medical Board to determine if the 
doctor has a disciplinary history.

Is this doctor accustomed to giving his or her deposition and is he or she 
familiar with the litigation process? Plaintiff’s attorneys are allowed to meet 
with the doctors and discuss their findings and opinions, but defense doc-
tors are precluded from such meetings. Health care providers unaccustomed 
to the litigation process, who are otherwise not plaintiff- oriented, are often 
and subtly intimidated by plaintiff’s attorneys in these meetings.

Does this physician have a particularly big ego? If so, you will be able to 
appeal to his pride in cross- examination. Other defense attorneys, insurance 
adjusters, and other doctors are good sources of information about a partic-
ular doctor.

Identify Set-up Points
In order to properly make points in cross- examination, it is necessary to 
“set up” the doctor early in the cross- examination. The lawyer needs to 
elicit a number of noncontroversial admissions from the witness, admis-
sions that serve as a basis, or foundation, for later testimony. Doctors are 
generally much prone to admit basic medical principles or commonsense 
points outside the context of the plaintiff’s case. They are intelligent people 
who can avoid going down a “defense path” in cross- examination if the 
defense attorney tips his hand too early. On the other hand, doctors do not 
like to be embarrassed, and if an admission is elicited early in the cross- 
examination, the doctor generally will not retract it. Of course, even if he 



302   The Deposition Manual   Chapter 23: Deposing Plaintiff’s Medical Care Providers

or she takes back the admission, an effective point has still been made. 
Consequently, after review of the records and after an understanding of the 
medicine, identify the basic admissions needed to assure the stronger points 
in cross- examination.

The set-up points will vary greatly depending upon the circumstances 
of each case. Usually, the doctor should be asked to admit it is important 
to keep accurate and complete records. Ask the doctor to admit that the 
patient’s medical history is simply what he or she tells the doctor, and the 
doctor does not do any independent investigation; an incorrect or incom-
plete history can lead to an incorrect diagnosis and incorrect opinion 
regarding causation. If an authoritative text is to be used later in cross- 
examination, establish early that the text is authoritative.

Identify fundamental medical points which are important to make early 
in the cross- examination—such as the importance of maintaining accurate 
records, the relationship between a particular disc and nerve root, the classic 
symptoms of a particular condition, the importance of clinical correlation 
of diagnostic tests, the difference between objective findings and subjective 
complaints, the difference between physical limitations and economic dam-
age, or the development of degenerative changes.

Conducting Cross-Examination
Once defense counsel has prepared for the cross- examination of the doctor, 
taking the testimony is relatively easy. Simply use the same techniques and 
principles of cross- examination you use to question other experts and fact 
witnesses, weave together the positive aspects of the defense case that you 
have developed through your thorough preparation. Do not cover the nega-
tive aspects of the case.

Set out below are some specific principles and ideas to consider when 
cross- examining a medical provider. The exam must fit the individual case, 
however. Thus, the ideas set forth below are not exhaustive and may not be 
applicable to all cases.
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Control the Doctor

In examining doctors, the precise wording of questions is very import-
ant. The defense attorney must ask very specific questions to elicit specific 
answers. Do not ask for the doctor to comment or explain unless a comment 
or explanation is desired. Watch out for an attempt to renege or explain away 
a statement he or she made earlier; simply ask the doctor if his or her note, 
for example, says that the patient will fully recover. This leaves him or her 
with no room to maneuver.

If the defense lawyer wants to point out a contradictory medical opinion 
from another medical provider, but does not want to leave room for the de-
ponent to disagree, simply ask, for example: “Doctor, are you aware that the 
radiologist’s report of March 10 says that no bones were broken?” Again, the 
question is narrow and should elicit a narrow response. Study the words used 
by the doctor in his or her records and use the same words so as to avoid ar-
guments over semantics. The goal is to control and limit what the doctor says.

Don’t Push the Witness Too Far

Be careful not to try to make the doctor admit too many shortcomings of his 
or her patient, other health care providers, or him- or herself. Most doctors 
are concerned about their patients, like to believe their patients, and do not 
want to be strongly critical of their patients in deposition. Many doctors are 
also afraid of the litigation process and cannot be convinced that they will 
not be sued for what they testify to in deposition. A doctor is never going to 
admit he or she performed an unnecessary surgery or the diagnosis in his 
or her records is wrong; he or she will almost never completely take back an 
opinion given on direct about causation. Recognize these realities about the 
typical physician’s attitude.

Make points on cross- examination without pushing the doctor to a 
negative response. If you push too far, the doctor will give a response the de-
fense lawyer does not want. For example, if the plaintiff’s treating physician 
has said in his or her records that the plaintiff’s problems involve functional 
overlay, simply emphasize the statement in the records and have the doctor 
explain functional overlay to the jury. Get a sense from his or her explanation 
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how far the doctor will go and then don’t push him or her beyond that point. 
If you try to push the doctor farther to admit the plaintiff is malingering, you 
may meet resistance and end up losing the effect of your good.

Structure the Cross

It is often effective to make a strong positive point at the very beginning 
of the cross- examination. The subject and content of this point should be 
selected very carefully. It cannot require any significant set-up (foundational 
questions) and must be strong and clear. Making a significant point at the 
beginning will have a positive impact and will set the tone for the entire 
cross- examination. Think of the race horse charging out of the starting gate. 
Thus, if the point is made, a positive defense tone has been established; but if 
the point is lost, the cross- examiner will be on the defensive.

Besides an initial strike, as discussed above, the set-up points need to be 
made early in the examination. If the doctor becomes aware of the true sig-
nificance of laying the foundation, the set-up and the ultimate point may be 
lost. If it becomes clear to the defense lawyer that the set-up strategy is not 
going to work, be sure to avoid or alter the planned line of questioning.

If the defense lawyer plans to cross- examine the doctor regarding his or 
her credentials or relationship with the plaintiff’s attorney, these questions 
should be saved until after the set-up points are made. Once questioning into 
these possibly embarrassing areas begins, the doctor will become much less 
likely to admit anything.

Thereafter, cross- examination should proceed in some type of logical 
order. There are many possible orders, depending upon the circumstances of 
the case, such as chronologically or by body parts (if the alleged injuries are 
to several parts of the body). The cross- examination should be structured so 
as to make the strongest points early, and then repeated often.

Steps to Success
The following techniques may or may not be useful depending upon the 
circumstances of your case. If you are properly prepared, you should have 
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a strong sense of whether the technique will or will not be effective in 
your case.

Tell Facts Favorable to the Defense

When reviewing the history of the accident, do not repeat or emphasize 
the facts that reflect unfavorably on your client. Do not allow the doctor an 
opportunity to help the plaintiff. Instead, ask specific questions about the 
accident that are helpful to the defense theory, such as facts which will show 
contributory negligence, or facts that the plaintiff conveniently forgot to 
mention to the doctor. It is not important whether or not the doctor knows 
the facts; by asking the question, you prove that the plaintiff provided a 
skewed view of the accident. In other words, if you cover the history of the 
accident in cross- examination, look for opportunities to tell the defense 
side of the liability case. Relating the history also allows you to make points 
regarding the plaintiff’s questionable credibility.

Appeal to the Doctor’s Professional Pride

Most physicians are proud of their work product. They are willing, even 
eager, to testify that they recommended a particular surgery because they 
believed it would help the plaintiff, that they are skilled surgeons, that they 
did a good job in the surgery, that they helped the plaintiff, and that the 
plaintiff is better as a result of the doctor’s care. Before allowing the witness 
to expound on his or her professional excellence, however, be sure you know 
the doctor, and just how this line of testimony will help the defense.

Plaintiff’s Recovery and Employability

Most health care providers will agree that most recovering patients can 
return to some type of work. Identify some specific jobs that the plaintiff 
can obviously perform and have the doctor to admit that the plaintiff can 
perform that employment. Most doctors will also admit that they like to see 
their patients return to gainful employment, and that patients generally feel 
better and complete their recovery more quickly to return to work. Again, it 
is important to know the doctor, know the injury involved, and get a feel for 
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the doctor’s position on this particular plaintiff’s situation before exploring 
this line of cross- examination.

Impact of Pending Litigation

There have also been several studies showing that it takes longer for plaintiffs 
with litigation pending to recover than other patients with similar injuries 
without lawsuits pending. See Seves & Newman, “Negative Influences of the 
Disability Compensation System: Perspectives for the Clinician,” 3 Seminars 
in Neurology, No. 4, at page 360, and Boone, Clinical Practice of Forensic Neu-
ropsychology an Evidence- Based Approach, The Special Problem of Mild Trau-
matic Brain Injury in the Forensic Neuropsychological Evaluation, at page 227. 
You may wish to ask the doctor about his or her familiarity with the studies, 
as well as the doctor’s personal experience. If you have been able to paint a 
picture of a malingering plaintiff, or a plaintiff not giving his best effort to get 
well, the question you ask may be more important than the doctor’s answer.

Injured Sports Stars Who Have Recovered

If there are successful athletes or other famous people who have had the 
same or similar injuries as the plaintiff, and they have returned to stardom, 
ask the doctor about them. For example, if plaintiff has suffered a low back 
disc injury, ask the doctor about Tony Romo, Troy Aikman or Joe Mon-
tana. If the injury is a rotator cuff tear, ask about the major league baseball 
pitchers who have had successful surgery and returned to pitch effectively. 
Putting the plaintiff in the same category as these well-known high- profile 
success stories does have a special impact that favors the defense.

Chiropractors

Most medical doctors, even the most plaintiff- oriented, do not like chiro-
practors. If the plaintiff has seen a chiropractor, explore the doctor’s views 
on chiropractors. Again, it is important to know a bit about the doctor 
beforehand and realize that he or she may be somewhat reluctant to make 
negative statements about chiropractors. Many orthopedic surgeons and 
neurosurgeons, however, will acknowledge that they have seen patients who 
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were injured by chiropractic manipulation. Plaintiffs often do not tell doc-
tors that they have previously seen chiropractors and doubts can therefore 
be planted about the plaintiff’s credibility.

Demonstrative Evidence

Don’t forget to make full use of charts, blow-ups of medical records, etc. 
when cross- examining medical providers. During a video deposition, 
use some aides the camera can capture and instruct the camera operator 
to zoom in on them. As always, be creative in the effective use of mod-
ern technology.

Conclusion
The techniques and goal of cross- examination of the plaintiff’s doctor or 
other medical provider are no different than cross- examination of any other 
witness. The same techniques and principles apply. Invest the time and 
energy necessary to prepare for the cross- examination. Always keep in mind 
the defense theme of the case, with respect to both liability and damages. Do 
not make negative points that will help the plaintiff. If an area of the medical 
facts is unfavorable to the defense, identify the area and stay away from it. 
It is much better to ask no questions in cross- examination than to help the 
plaintiff’s case.

In virtually all lawsuits with a medical provider deposition, there are 
many points favorable to the defense that can be made by the well- prepared, 
imaginative, and diligent defense lawyer. These points may have very little, if 
anything, to do with the examination, findings, or treatment of the particu-
lar doctor being deposed. If the point supports the defense theory of the case 
and can legitimately be made, however, it must be made.
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