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Chapter 1

Pre-Litigation

By Lynn H. Murray and T.J. Dammrich

T his chapter addresses the initial stage of a new litigation matter, includ-
ing the first steps to take when a potential client calls or a busy senior 

attorney asks you to “work up” a new case from the standpoint of a plaintiff.

Before the Client Meeting/Call
Your initial contact will vary by type of client. Some clients are repeat cus-
tomers, and you or your firm may have handled dozens or even hundreds of 
lawsuits for them. If your client is a lender, for example, you may have rep-
resented them in scores of debt collection cases. A second category consists 
of clients you or your firm have represented in multiple matters, sometimes 
involving different subject matters. The third category is the brand new cli-
ent that you meet for the first time in connection with the possible lawsuit. 
This chapter focuses on the latter two categories of clients and your required 
due diligence in connection with filing a lawsuit.

A new case generally begins with a preliminary client interview, either 
by telephone or in person. The goal of that interview always is to learn the 
facts of the dispute and begin to analyze the filing of the complaint and its 
prerequisites: jurisdiction, venue, and summons. Occasionally, it will include 
an interview- type process, in which the client asks you to describe your 
experience in the relevant legal area.

Be prepared. Before conducting this interview, you should:
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• Run a conflict check. Clients or potential clients should not disclose 
confidential information about a dispute before they know that you 
are or at least are likely to be conflict free.

• Confirm that you are having the conversation in the context of an 
actual or potential attorney– client relationship, so that its content is 
privileged. Even if you do not ultimately represent the client in the 
matter, you have certain obligations to protect the privilege.

• Either before or after the interview, as appropriate, send an engage-
ment letter that meets the requirements of your jurisdiction and 
your firm. In Illinois, for example, attorneys must disclose their fees 
at the outset of a relationship. In all jurisdictions, engagement let-
ters should define the scope of the engagement, address any agreed 
terms or alternative fee arrangements and discuss what happens to 
documents and materials at the end of the engagement. It is prudent 
to outline any limits on the engagement as provided in Model Rule 
of Professional Conduct 1.2. For example, if you are local counsel, 
the best practice is to reflect that role in the engagement letter. 
If your firm has a long term relationship with a client, there may 
already be a master engagement agreement in place that will govern 
the relationship.

• Advise the client to:

— Retain and not destroy any electronic or hard copy documents 
or physical objects that are potentially relevant to the dispute. As 
discussed below, in most cases there should be a written follow up 
with the IT function and individuals to ensure that there is a “liti-
gation hold” in place.

— If appropriate, advise the client to consider whether it has insur-
ance that will potentially cover claims. A plaintiff will rarely have 
insurance covering its prosecution of a claim, although there 
are some exceptions relating to declaratory judgments. Even as 
a plaintiff, however, you will want to consider the potential for a 
counterclaim and whether any such counterclaim would be cov-
ered by insurance.
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The Preliminary Interview/Call
Prior to the initial interview, you should outline questions for the client, 
including questions about who was involved in the dispute and the relevant 
documents. If certain documents seem particularly important (e.g., the 
contract) ask for them in advance. Consider whether there are concerns 
about the statute of limitations, and if there are, adjust your time hori-
zon accordingly.

Client interviews will vary according to the nature and size of the case, 
the length of the relationship and personality of the client and attorney. In 
general, however, a typical intake interview consists of the client telling you 
the problem in narrative form, followed by questioning to further define the 
issues, including gentle probing for any weak spots in the case. Either at the 
start of the interview or after the initial narrative, emphasize to the client 
that every claim has strong points and weak points, and tell him or her that 
candor will put you in the best position to help resolve the problem.

In the initial portion of the interview, you should encourage the client 
or potential client to “tell the story” by asking open-ended questions. Cli-
ents are often anxious to explain their problem and allowing the client to 
talk with minimal interruptions can be helpful, unless the interview begins 
to stray. After the client’s narrative description, you should ask questions 
to ensure that you understand exactly what happened, including the dates 
of key events and the people involved. Knowing how documents are kept 
(centralized document repository? Each person decides for themselves?) will 
help you draft a litigation hold.

It can be challenging to probe for weaknesses in a dispute involving a 
new client, particularly if the client is agitated and wants you to be “on his 
side” or wants a lawyer who is “a fighter.” One of the best ways to ask about 
potential problems is to ask the client about what he or she thinks we will 
hear from the other side, questions that can lead to a candid discussion of 
potential weaknesses.

The last portion of the conversation relates to next steps, and can 
include any or all of the following:
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• Sending an engagement letter;

• Working with the client to put a litigation hold in place;

• Doing further due diligence before filing a complaint; and/or

• Setting a schedule for preparing a draft complaint. If there is urgency 
(i.e., the statute of limitations is approaching or you need to seek a 
temporary restraining order) the time frame for all of these steps 
may be very short.

Litigation Holds
A litigation hold is a memo sent to (1) whoever handles information technol-
ogy; and (2) potential custodians of relevant documents, telling them that no 
documents relevant to the dispute should be destroyed until further notice. 
Sometimes the memo will actually start the process of collecting electronic 
and hard copy documents in anticipation of review and production.

Litigation holds require decisions on who needs to be informed and 
what you will ask those groups or people to retain. In the past ten years or 
so, litigants have aggressively pursued assertions of evidence spoliation, 
and you should document your instructions that clients retain documents 
in accord with the rules of your jurisdiction. Sophisticated clients are well 
aware of these issues, but individuals or companies who encounter litigation 
infrequently might need an explanation of the risks of spoliation.

If your client is a corporation with in-house attorneys, it may have stan-
dard litigation holds. In that case, you will work with in-house counsel to fill 
in blanks and decide on custodians. If the company is smaller, you may be 
drafting a litigation hold without a standard template.

It is generally helpful to start with a list of materials to be preserved. In 
a relatively simple case, such as an employment dispute, you might instruct 
a client to retain, for example, all documents relating to the individual at 
issue, all employee policies and handbooks, and personnel files of individu-
als who are arguably similarly situated to the plaintiff. In a more sprawling 
case, involving a dispute relating to a failed merger, for example, you will 
develop a broader list of materials to be retained.
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After determining the type of documents to be retained, you must 
determine who within the organization should receive the memo. The per-
son responsible for the information technology function should be involved 
and asked to disable automatic delete functions for documents that are 
potentially relevant to the case. If you are representing an individual, that 
individual should be asked to do the same. You should then decide on the 
group of relevant individuals who will receive the litigation hold, working 
together with in-house counsel if appropriate.

Pre-Suit Investigations
Before filing a complaint, you have an obligation to conduct sufficient due 
diligence. The standards vary by jurisdiction, but Rule 11 of the Federal 
Rules of Civil Procedure states that, by signing the pleading, you are repre-
senting to the best of your knowledge, information and belief, formed after a 
reasonable inquiry that the pleading is not being presented for an improper 
purpose, that the legal contentions are warranted by existing law or based 
on a well-founded attempt to extend or change the law, and that the factual 
contentions have evidentiary support. Most states have similar rules. In 
addition to meeting the relevant rules, early investigation will assist you in 
deciding on the proper litigation strategy and advising your client accord-
ingly. Due diligence will vary by case, but in general, you will be collecting 
the key documents and often interviewing witnesses.

Information needed to draft the complaint often includes the following:

• Residence of parties and exact party names.

• Basis for jurisdiction, if not clear from citizenship and residence. Do 
you have a federal claim of diversity (and thus you must or may file 
in federal court) or should you file in state court?

• Analyze venue, personal jurisdiction and service of summons issues.

• A chronology of the events, tying them to specific dates if pos-
sible. If you cannot be sure of specific dates, it is best to keep 
them approximate.



6   The Trial Compendium   Pre-Litigation

• Facts that support every element of the claims that you intend 
to bring.

• Key documents.

• For claims that require pleading with particularity (fraud in most 
jurisdictions, all claims in non- notice pleading jurisdictions) you will 
need more detail. To allege fraud, for example, you generally need to 
know who said (or wrote) specific things, to whom and during what 
time frame.

In addition, these initial interviews are a good time to start exploring 
damages and desired relief. You may find that the client really wants non- 
monetary relief (an apology or an agreement not to engage in certain activ-
ities), and that knowledge might guide your legal strategy. You might also 
find that your client has a highly meritorious case, but limited damages, 
another factor that will guide strategy.

Finally, to draft a complaint, you must know the legal elements of the 
claim. If this is the type of complaint you have prepared many times before, 
those elements will be clear. But if there is any uncertainty, do your research 
to make sure you have facts sufficient to allege a legal claim.
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