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Chapter 4

Written Discovery Strategy

By Lynn H. Murray and T.J. Dammrich

J unior litigators often spend a substantial portion of their time on written 
discovery. Effective written discovery makes it far more likely that you 

will win a case through summary judgment, in trial, or successfully negoti-
ate a settlement.

There are numerous tools available for conducting written discovery, 
including initial disclosures, document requests, subpoenas, interrogato-
ries and requests for admission. Like chess pieces, the tools are their most 
effective when used appropriately. This chapter will discuss them in roughly 
the order they are likely to be used. If the applicable rules require initial 
disclosures, they will be served towards the outset of discovery. The next and 
most time- consuming phase often consists of document discovery, includ-
ing drafting the requests, answering them, collecting your own client’s 
documents and reviewing those of your opponent. Document discovery is 
not limited to gathering documents from parties, since subpoenas can be 
used to obtain third- party documents. At about the same time you serve 
document requests, you may also serve interrogatories and requests for 
admission. These are specialized requests—highly effective for seeking cer-
tain types of evidence but unproductive if used improperly. This chapter will 
suggest the best tools for obtaining different types of information.

The rules of professional conduct apply to discovery practice. Attor-
neys have duties to be complete and diligent, fair to opposing counsel, and 
truthful in statements to others. When drafting and responding to written 
discovery, always keep an eye on whether the requests and responses will 
pass muster if challenged or subjected to discovery motion practice. Most 
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discovery responses require at least one attorney of record to sign, certifying 
that, to the best of the attorney’s knowledge, information, and belief, formed 
after a reasonable inquiry, the response is correct as of the time it is made. 
The duty to supplement also applies to all forms of written discovery. Most 
important, different federal, state, and local rules govern written discovery. 
To effectively represent your client, you should know and abide by the rules 
of the jurisdiction in which you are litigating.

Initial Disclosures

Rules and Timing

Federal and certain state rules require initial disclosures shortly after the 
complaint and answer are filed. Federal Rule of Civil Procedure 26(a)(1)(A) 
governs initial disclosures in federal court, requiring parties to submit such 
disclosures within 14 days of the Rule 26(f) conference or the “initial status 
hearing.” Parties served or joined later have 30 days from the time of service, 
unless a different time is agreed or set by court order. State courts have dif-
ferent deadlines. Parties often stipulate to modify the timing of the initial 
disclosures, and a modest extension often is acceptable to the court.

Under the Federal Rules, parties have an ongoing duty to supplement 
their initial disclosures.1 If a party learns that information disclosed is 
incomplete or incorrect in some material respect, it must supplement its 
disclosures in a timely manner, unless corrective information has been 
made known to other parties in some other way. The most common form of 
supplementation occurs when a party learns of a new fact witness or person 
with knowledge.

Required Disclosures

The Federal Rules provide that parties must disclose people with knowledge, 
produce or identify certain documents, describe damage computations and 

 1 Fed. R. Civ. P. 26(e).
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identify available insurance.2 When representing publicly traded companies, 
local rules may require disclosure of ownership interests in other publicly 
traded companies. As discussed below, the two most time- consuming dis-
closures tend to be those relating to identification of individuals with rele-
vant knowledge and documents.

Individuals

Pursuant to the Federal Rules, parties must disclose the name and contact 
information of each individual likely to have discoverable information, along 
with a description of the subjects on which he or she has information, as well 
as the address of the individual. To gather that information, you should con-
fer with the client, check the relevant documents and consider interviewing 
witnesses who can provide information not found in the documents. If the 
person listed is an employee or friendly former employee, parties often pro-
vide that the witness can be contacted through the party’s attorney.

Documents

For documents, parties have a choice. They can (1) provide copies of all doc-
uments in their possession, custody, or control that may support their claims 
or defenses; or, alternatively, (2) describe each category of such documents 
and their location. Strategic considerations play some role in deciding which 
approach to take. For example, to expedite the litigation, a plaintiff might 
produce its documents with the disclosures. Most of the time, however, par-
ties simply identify categories and locations of documents at this stage.

Damages

Damages computations require a party to identify the amount and type of 
damages sought and the evidence that supports those amounts. Damage 
computations range from simple known dollar figures to complicated esti-
mates or theories about how to calculate damages. It is common for parties 
to refer to expert witness reports and documents they anticipate producing 

 2 Fed. R. Civ. P. 26(a)(1)(A)(i)–(iv).
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in response to document requests. If a defendant is not seeking damages at 
the time of the disclosures, it should say so and reserve the right to supple-
ment the disclosure in the event damages claims arise in the future.

Insurance

If insurance would potentially cover all or part of a possible judgment or 
indemnify or reimburse a party for payments made to satisfy a judgment, a 
copy of the insurance agreement must be produced.

Initial disclosures require parties to provide relevant information “rea-
sonably available” at the disclosure deadline. A party cannot side-step mak-
ing disclosures by claiming its investigation is not yet complete or that an 
opponent has failed to provide information.

Document Requests and Responses
A party may serve document requests on any other party, typically after an 
initial status conference. Parties often serve more than one set of document 
requests. For example, you might serve a broad set of requests early, then 
more tailored requests as you learn more about the facts of the case and 
potentially relevant sources of information. The goal is to obtain all of the 
useful material without getting buried in irrelevant documents.

Rules for Requesting Documents

Federal Rule of Civil Procedure 34 governs document requests to parties in 
federal proceedings and Federal Rule of Civil Procedure 45 governs docu-
ment subpoenas to non- parties. Parties are generally expected to tolerate 
more cost and burden in searching for and producing documents than 
non- parties.

According to the Federal Rules and most state rules, there is no limit to 
the number of document requests a party may serve, although a court may 
draw the line at some point. The requests may seek production of or permis-
sion to inspect, copy, test, or sample documents in hard copy or electronic 
form (the latter referred to as electronically stored information or ESI), or 
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tangible things in a party’s possession.3 Requests also may seek permission 
to enter the opponent’s property to inspect, measure, survey, photograph, 
test, or sample the property or any object or operation on it.4

Requests should identify a reasonable time, place, and manner for the 
inspection or production, and specify the form in which ESI should be pro-
duced. Note, parties should work out any issues regarding discovery of ESI, 
including the form or forms in which it should be produced, in written dis-
covery plans submitted after the Rule 26(f) discovery conference.5 The Fed-
eral Rules do not require clients to verify responses to document requests, 
although certain state court rules may require such confirmation.

Drafting Document Requests

When drafting requests, you should think about the legal elements of your 
claims or defenses and target documents likely to support those elements. 
In the course of this analysis, you may come to the conclusion that you do 
not need broad requests and that narrowly tailored requests are more likely 
to meet your client’s goals. In a breach of contract action, for example, it is 
possible that you need only the contract and evidence of your compliance 
with it, and not a broad range of documents. In many cases, however, your 
first set of document requests will be broad, although they can be narrowed 
through negotiations as you learn about the burden of responding. The 
recent Federal Rules amendments stress proportionality as a concept for 
discovery, and you should consider the stakes at issue in drafting requests.6 
The considerations that bear on proportionality include the needs of the 
case, the issues at stake, the parties’ relative access to information, the par-
ties’ resources, the need for discovery to resolve the issues, and whether 
the burden or expense of the proposed discovery outweighs its likely ben-
efit. Requests calling for an extensive production may be reasonable in 

 3 Fed. R. Civ. P. 34(a)(1).
 4 Fed. R. Civ. P. 34(a)(2).
 5 Fed. R. Civ. P. 26(f)(3)(C).
 6 Fed. R. Civ. P. 26(b)(1); id. 2015 Amendment advisory committee note.
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a major antitrust case, but similar requests in a slip-and-fall case would 
be disproportionate.

Examples of foundational document requests are sales records for a 
case involving lost profits or an organizational chart for a case involving a 
corporation. Business records, emails, and memoranda relating to the events 
at issue help tell the story of the case. Other requests should seek documents 
that provide context for and explain the actions in question, like Board 
of Directors’ minutes in a merger case. Still others will focus specifically 
on the claims at issue, such as medical records in a personal injury case. 
The requests should encompass any “smoking gun” documents that might 
exist. Consider what documents would be ideal for your case and make sure 
requests cover those possibilities. Finally, always ask adversaries and co- 
defendants for all documents on which they rely, documents used to answer 
interrogatories, and documents identified in initial disclosures.

In addition to drafting the requests themselves, you will need defi-
nitions and instructions, tailored to your case. For example, if you are 
interested only in one specific transaction, then define it by the date, time, 
participants, and amount. On the other hand, if you want to capture all evi-
dence related to transactions between parties, then define the term “trans-
actions” more broadly. When dealing with companies, if documents from 
subsidiaries, affiliates, and joint ventures are potentially relevant, consider 
defining the company name to include those related entities. Typically you 
will want to define “documents” as broadly as the court’s rules will allow 
and include audio, video, and ESI.

Instructions help explain what the requesting party expects to receive 
in response to the documents requests. They should address issues such as 
the time period covered by the requests, the form of ESI desired (perhaps 
different formats for different types of documents), metadata, and categories 
of information sought in privilege logs.

Consider placing definitions and instructions at the end of the requests. 
By necessity, they often include boilerplate language. If the document 
requests are ever attached to a motion to compel, you want the substance of 
the requests to be the focus and not the definitions or instructions.
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Responding to Document Requests

Responding to document requests involves two interrelated activities: 
(1) drafting the document request response; and (2) collecting and prepar-
ing documents for production. It is often impossible to finalize a written 
response to a document request without starting to collect the documents 
because you have to learn about the volume of documents and the burden 
of collection.

Although each client and set of document requests is different, ideally 
you will engage in an iterative process of formulating responses and objec-
tions and then checking those preliminary conclusions against the burden of 
production as you begin to gather the documents. The steps will look some-
thing like this:

• Upon receipt of the requests, sort them into categories that appear 
obviously objectionable (e.g., all contracts with every other vendor on 
any subject), clearly unobjectionable (e.g., the contract at issue) and 
those that might be objectionable.

• Send the document requests to the client together with your prelimi-
nary thoughts.

• To the extent not already collected, begin the document collection 
process. This will consist of working with the client to collect ESI and 
conducting interviews with witnesses and custodians to collect ESI 
and hard copy documents.

• Refine your objections as the burden becomes clear. For each request, 
the response must either state that the responding party will produce 
or allow inspection, or state with specificity the grounds for objecting 
to a request. The 2015 Amendment to the Federal Rules requires that 
objections indicate whether a party is withholding responsive docu-
ments based on an objection.

Drafting Responses

An early draft of discovery responses will facilitate discussions with the 
client about the burden of collection and production, and where to draw 
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the line for objections. When drafting, be sure your responses comply with 
applicable rules. Common objections include: attorney– client, work prod-
uct, and joint defense privilege; statutory privileges, rights of privacy, and 
obligations under existing protective orders; confidential information, e.g., 
trade secrets or other confidential business information; relevance; burden; 
vagueness; ambiguity; and use of undefined terms, which make the request 
difficult to understand or subject to multiple interpretations. The 2015 
Amendment to Rule 26 reinforces the role of proportionality and burden 
in defining the scope of discovery. Consider the factors outlined in Rule 26 
when objecting based on scope and burden issues.

Collection

The evolution of ESI has greatly expanded the volume of information created 
and retained by parties. Common forms of ESI include PDFs, searchable 
PDFs or TIFFs, native Word documents, databases, spreadsheets, images, 
video and audio, and online repositories. Additional forms of ESI that 
provide collection challenges include websites, wikis (websites that allow 
collaborative editing), social media, text messages, legacy system data, and 
proprietary software/databases. ESI collection, processing, and key word 
searching are important factors in determining the burden of producing 
responsive documents.

Work with your client to determine where documents are located and 
develop a due diligence plan for collection. The person(s) who collect docu-
ments depends on cost, volume, the number of custodians, the intrusiveness 
of or disruption caused by collection, and the location of the documents. 
Typical options include client contacts, in-house IT employees, and third-
party vendors. Determine whether it makes sense to collect and process all 
data from a client’s systems and then use search terms, or whether you are 
able to run search terms on the data and collect only the hits. While col-
lecting all data initially will likely result in higher initial processing costs, 
it could avoid the need to repeat collection efforts if and when additional 
requests are made later in the litigation. Consult with and advise your client 
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on the costs and benefits of each approach. Whichever path is taken, an 
attorney should actively oversee the process.

Document Review

Attorneys must review the collected documents for responsiveness as well as 
privilege and confidentiality issues. Preparing documents for review is com-
monly referred to as processing. This phase includes mining the data, elimi-
nating irrelevant or duplicative data, and preparing it for attorney review.

Document review traditionally required attorney eyes on nearly every 
page of every document. Technology Assisted Review (TAR) tools now pro-
vides another option, using key word searching and predictive coding to 
distinguish between responsive and non- responsive documents. However, 
attorneys continue to play an important role in reviewing documents coded 
by TAR to confirm the correctness of TAR decisions.

Depending on volume, document review can be incredibly time con-
suming, but it is a necessary step in responding to document requests and 
learning the facts of the case.

Privilege Logs

When reviewing documents for responsiveness, you also will be analyzing 
them for privileged information and will withhold or redact attorney– client 
privileged or work product protected segments or documents. You must 
then prepare a privilege log that expressly identifies the privilege claim and 
describes the nature of the information, documents, communications, or 
tangible things not produced or disclosed. Federal Rule 26(b)(5) requires the 
withholding party to provide information to enable the opposition to assess 
the protection claims without revealing the privileged or protected informa-
tion itself. Common fields in these logs include: author, recipient, job title, 
date, file name/subject, document type, description, and privilege or protec-
tion asserted. The description should explain (briefly) why the information 
withheld is privileged or protected.

Privilege logging can be burdensome and asymmetrical. Consider 
whether to negotiate logging obligations. Sometimes parties agree to limit 



44   The Trial Compendium   Written Discovery Strategy

privilege logs to periods before the complaint was filed or even agree to elim-
inate them altogether.

Privilege logs can be over inclusive. Common problems with privilege 
logs involve the inclusion of business communications, documents without 
legal advice, and materials for which privilege was waived by distribution to 
others without a common interest or by putting the privileged matters “at 
issue” in the case. An attorney should review the privilege log specifically to 
determine whether some documents sent to or received by an attorney are 
not or are no longer privileged.

When attacking a privilege log, be prepared for reciprocal attacks. 
Sometimes, if there is ex parte review, that review will be by a judge who 
ultimately will decide substantive issues. Consider whether having that 
decision- maker review your client’s and your opposition’s disputed doc-
uments would likely help or hurt your case, whatever the judge’s ruling 
on privilege.

Form of Production

Rule 34 requires the production of documents and records as they are kept 
in the usual course of business or organized and labeled to correspond to 
the categories in the request. Parties should coordinate on the form for pro-
ducing electronically stored information, but if no agreement is reached, 
the producing party must produce media in the form or forms in which it is 
ordinarily maintained or at least in reasonably usable forms.

Produced documents are virtually always Bates stamped in a case of any 
magnitude. A “Bates stamp” is a unique typically alpha- numeric identifier 
consisting of a prefix with letters indicating the party producing documents 
and numbers on each page. Labeling documents with identifiers helps par-
ties keep track of what has been produced. Bates-stamped slip sheets can be 
used as place holders for documents produced in native format or withheld.

Before producing ESI, meet and confer with opposing counsel to discuss 
the form of production, if not already determined as part of your Rule 26 
initial disclosure or Rule 26(f) written discovery plan. Questions to consider 
include: (a) in what format do you want the documents; (b) do you want 
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searchable documents; (c) do you want hard copies or native copies of cer-
tain documents (native versions of spreadsheets may be more useful than 
copies); and (d) what metadata you want (files may have more than 30 differ-
ent metadata fields). Parties should also discuss the means of transmitting 
or accessing documents. A party may produce documents by making them 
available for review in an office or by sending a disk, email, or file transfer 
protocol link (“FTP”). Finally, the parties should consider who bears the cost 
of a specialized or non- routine type of production.

Document Subpoenas to Non-parties
Relevant documents are often in the hands of third parties. Discovery sub-
poenas enable parties to compel non- parties to produce documents, permit 
inspections and sit for depositions. In many ways, subpoenas for documents 
follow the party document production process discussed above. The differ-
ences are that (1) courts generally will not require a third party to tolerate as 
much burden to produce documents; (2) courts are often open to the argu-
ment that parties should have to produce before non- parties; and (3) there 
are special rules that must be followed in issuing subpoenas.

Federal Rule of Civil Procedure 45 governs federal court subpoenas 
and most states have similar rules. Subpoenas typically must issue from the 
court where the action is pending. If the subpoena requests documents, the 
requesting party must provide notice to other parties before serving it.7 Doc-
ument subpoenas may command inspection at the premises in question or 
production within 100 miles of the subject’s residence or business.

Subpoenas are powerful tools, but they require finesse and diligence. 
When seeking documents, attach a rider with effectively tailored document 
requests. After service, try to establish a line of communication with the 
subject and negotiate compliance. Work to avoid objections and motion 
practice by being flexible on the scope of the discovery sought, as well as the 
time and location of compliance. On the other hand, when responding to a 

 7 Fed. R. Civ. P. 45(a)(4).
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subpoena on behalf of a client, know you have leverage to negotiate less bur-
densome compliance.

Interrogatories
Parties typically serve interrogatories at about the same time they serve doc-
ument requests, although this is not required. Interrogatories are another 
useful for tool for collecting information, but they are most effective if you 
realize their limitations.

Rules Relating to Interrogatories

Court rules often limit the number of interrogatories a party may serve. 
Federal Rule of Civil Procedure 33, for example, provides for 25 written 
interrogatories without leave of court, although not all state courts limit 
interrogatories in the same way. Lawyers almost invariably include subparts 
in interrogatories, but Federal R. Civ. P. 33 provides that each discrete sub-
part will be counted as a separate interrogatory. Multiple, commonly situ-
ated parties involved in a case may be limited to less than the full number of 
interrogatories by court order.

These limitations on numbers of interrogatories require some strategic 
thinking. In jurisdictions that limit interrogatories, do not meet limits in 
the first interrogatory request. Save some interrogatories for later use as the 
facts develop.

Drafting Interrogatories

Interrogatory responses are typically most helpful in gathering objective 
information that does not already exist in documents. Early in discovery, 
you can use interrogatories to learn about persons with knowledge of the 
facts at issue (unless already disclosed in initial disclosures), lists of infor-
mation (e.g., customers, bids), damages (e.g., medical expenses, lost sales), 
and other quantitative or objective data. You should generally seek expert 
opinions in the first group of interrogatories, unless an opponent is required 
by rule to disclose them without an interrogatory. You likely will not receive 
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an answer to your expert interrogatory until later in the case, but the duty to 
supplement means that you eventually get a response.

In drafting interrogatories, start with a list of information you want, 
then draft the questions clearly to avoid “wiggle room.” Avoid overbroad 
and burdensome requests and inconsistent or argumentative language, all of 
which will merely elicit objections and represent a waste of an interrogatory. 
Later interrogatories may seek opinions or contentions that relate to facts 
or the application of the law to facts, but these “contention interrogatories” 
are typically objectionable until towards the middle or end of discovery. You 
will include definitions and instructions at the beginning or the end of the 
document, just as you did with document requests.

Responding to Interrogatories

As with document requests, responses to interrogatories require client 
input. The first step is to sort through the interrogatories to categorize them 
as clearly objectionable, clearly not objectionable and those with potential 
objections. Send interrogatories to your client promptly with your initial 
thoughts and schedule a time to discuss responsive information and draft 
answers. Court rules typically allow 28–30 days to respond, although parties 
may stipulate to a different deadline.

When drafting responses, consider starting with objections (relevance, 
burden, etc.) and concluding with your substantive response. Brevity is usu-
ally best, but there are exceptions. If an unobjectionable interrogatory calls 
for all facts supporting an element of a claim, for example, you will want to 
draft a careful, longer answer, concluding by reserving the right to amend 
if you become aware of more facts. In some circumstances, failing to iden-
tify certain information in an interrogatory could result in being precluded 
from using it at trial. If, for example, you are asked for all products that 
are alleged to infringe a patent, you should provide a thorough answer and 
supplement it if you learn of additional infringing products later in discov-
ery. Sometimes substantive or narrative responses will help you convey the 
strengths of your case to your opposition and you may want to get that mes-
sage to the adversary quickly. The Federal Rules allow responding parties 
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to produce documents instead of drafting a narrative response to an inter-
rogatory in circumstances where the burden of deriving or ascertaining the 
answer will be substantially the same for either party. An answer pointing to 
responsive documents must identify them with specificity.

Under the Federal Rules, each interrogatory must be answered sepa-
rately and fully in writing under oath. The responding party must furnish 
the information available to him, her, or officers or agents of a corporate 
party. The person who makes the answers must sign them, while the attor-
ney who objects must sign for the objections. Be strategic about the people 
verifying answers, since your opponent may depose a client representative 
who verifies.

Requests for Admission

Relevant Rules

Requests for admission ask a party to admit the truth of any matters within 
the scope of discovery. The Federal Rules allow requests relating the facts, 
the application of law to facts, opinions about either, and the genuineness of 
any documents. State court rules may do the same or limit requests to admit 
to factual issues and the authenticity of documents. Federal Rule of Civil 
Procedure 36 allows 30 days for responses, subject to stipulated or ordered 
adjustments. Rule 36 does not limit the number of requests, but similar state 
court rules may do so.

Drafting Requests

Requests for admission help to limit issues, establish simple uncontested 
facts, minimize evidentiary issues, lay foundation and verify quantitative 
data. They typically are easy to deny if they request admissions to disputed 
facts or complicated fact patterns.

In drafting requests for admission, avoid argumentative or com-
pound statements. Also, consider serving an accompanying interrogatory 
asking for all facts supporting any denial or partial denial of a request 
for admission.
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Responding to Requests

A party responding to requests for admission can admit or deny in full or 
in part, or assert that it is unable to admit or deny after making a reason-
able inquiry because the information that it knows or has readily available 
is insufficient to enable it to admit or deny. You can object to a request for 
admission, but consider the consequences discussed below if the objection 
provides unjustified. Common objections include privilege, relevance, bur-
den or vagueness.

In responding to requests for admission, understand that your response 
can have different consequences than responses to document requests or 
interrogatories. If a party does not timely and properly deny or object to a 
request for admission, courts will deem the requested facts admitted. “A 
matter admitted under this rule is conclusively established unless the court, 
on motion, permits the admission to be withdrawn.” Fed. R. Civ. P. 36(b). 
Some courts allow leeway if a party inadvertently fails to respond, but there 
are cases in which a party is deemed to have admitted a fact by not respond-
ing. Docketing due dates is important for all discovery responses, but partic-
ularly important for requests for admission.

Another pitfall in responding to requests for admission is the potential 
for fees. If a requesting party is forced to prove the truth of a denied fact at 
trial, it may request an award of fees and expenses associated with proving 
an improperly denied fact. Fed. R. Civ. P. 37(c)(2). In practice, such fees are 
rarely imposed because it can be difficult to segregate fees associated with 
proving up a denied fact. If a denial was improper, however, and you are 
forced to spend trial time or call an additional witness to prove it up, it may 
be worth pursuing fees.

Discovery Motion Practice
You should test the responses you receive to document requests, interroga-
tories, requests for admission and sometimes subpoenas. Even with efforts 
to be clear, responding parties often interpret your requests differently than 
you do and also sometimes fail to do the due diligence necessary to produce 
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the relevant documents or provide full answers to interrogatories or requests 
for admission. Tools for exploring and analyzing what you receive include:

• Ask the other side to tell you how they conducted their search for 
documents, including what custodians they searched and what key-
words they used for any electronic searches. You may discover that 
their efforts did not cover the full universe, and that they need to add 
additional custodians or keywords.

• Use depositions to inquire into sources of documentation and ana-
lyze whether all of the responsive documents have been produced. If 
not, you can follow up with more targeted document requests (if the 
first request was arguably ambiguous) or with a motion to compel (if 
the first request clearly covered the documents).

• Force the other party to identify the documents withheld based on 
assertions of privilege or confidentiality. Confirm that those docu-
ments are in fact privileged by comparing them against produced 
documents, asking follow up questions in letters, and questioning 
witnesses in depositions.

• Seek the same or similar discovery from third parties. If a third 
party provides you with documents or things that should have been 
produced by your adversary, but were not, that may inform you and 
the court about the scope of due diligence.

Parties often have different perspectives on the scope of discovery in pend-
ing litigation and their respective discovery obligations. When parties 
cannot resolve differences or compromise on how to proceed, motions are 
filed and the court must decide between the positions. Almost all motions to 
compel relate to the scope of document production, although there are occa-
sional motions regarding depositions and interrogatories.

Before filing any discovery motion, the parties must at least attempt 
to meet and confer to try to avoid taking the matter to the court. Some 
courts require a meeting over the phone or in person, rather than simply an 
exchange of letters. In preparing for the meet and confer process, examine 
the reasonableness of your position and consider where you can be flexible. 
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Make sure to secure client authorization to make deals. You should know 
going into the meet and confer what issues you are willing to take to the 
judge and what you can yield on. Try to avoid wasting time in meet and 
confer sessions with unprepared or unauthorized counterparts, includ-
ing rescheduling meetings if necessary so that someone with authority 
can attend.

After a meet and confer session, confirm agreements, disagreements, 
and open issues in even-handed follow- up correspondence. Attorneys can 
waste substantial time arguing and “fighting” in these follow- up letters. If a 
motion is the end result, this correspondence will likely be attached so you 
should present yourself as you would present yourself to the court—reason-
able, efficient, prepared, and diligent.

For issues going to the court, again revisit the question of whether your 
position will appear defensible. A motion to compel typically will turn on 
burden objections and the relevance of the information sought, and rea-
sonableness usually carries the day. Avoid being on the receiving end of a 
motion to compel that makes you look defensive, and if you sense one com-
ing, try to find a compromise. On the other hand, if you are dealing with an 
unreasonable opponent, consider the potential to use the motion to paint 
your opponent as unreasonable and evasive.

Rule 37 describes the procedures for motions to compel disclosures and 
responses and provides for fee shifting if warranted by an opposing party’s 
conduct. Failure to comply with discovery rules and court orders can lead 
to sanctions ranging from designating facts as established to rendering a 
default judgment against the disobedient party or treating a party in con-
tempt of court. Careful preparation and objective analysis of your position 
will avoid those risks.
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