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Chapter 6

Motions

By Denise M. Motta

Motions Generally
Motion practice is crucial to the litigation process and should be utilized 
by defense attorneys to advance the legal theory of the case, eliminate the 
necessity for trial, and preserve issues for appeal. Black’s Law Dictionary 
defines “motion” as “an occasional application to a court by the parties or 
their counsel, to obtain some rule or order, which becomes necessary either 
in the progress of a cause, or summarily and wholly unconnected with 
plenary proceedings.” The majority of the states have adopted rules simi-
lar to the Federal Rules of Civil Procedure. Federal Rule 7(b) provides that 
“[a] request for a court order must be made by motion.” Fed. R. Civ. P. 7(b)
(1). The motion must be made in writing or orally at a hearing or trial. The 
motion must (1) “state with particularity the grounds for seeking the order;” 
and (2) “state the relief sought.”

There is a long list of potential motions permitted by the Civil Rules and 
even others that are not recognized by formal rule. This chapter will discuss 
the motions commonly utilized during the course of civil litigation. The 
motions specific to other chapters in this Compendium (e.g., Daubert or dis-
covery motions) will be addressed in the appropriate chapter.

Rule 12 Motions

Rule 12(b) Motions

Rule 12 sets forth multiple defenses that must be preserved in the responsive 
pleading. See Fed. R. Civ. P. 12. However, certain defenses may be asserted by 
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motion. Those include: lack of subject- matter jurisdiction, lack of personal 
jurisdiction, improper venue, insufficient process, insufficient service of 
process, failure to state a claim upon which relief can be granted, and failure 
to join a party under Rule 19. Rule 12(b) provides: “A motion asserting any 
of these defenses must be made before pleading if a responsive pleading is 
allowed… No defense or objection is waived by joining it with one or more 
other defenses or objections in a responsive pleading or motion.”

Rule 12(h)(1) provides that defenses listed in Rule 12(b)(2)–(5) will be 
waived if the defense is omitted from a motion, or is not made in a motion 
or included in a responsive pleading. Thus, if filing a motion to dismiss 
under Rule 12, defense counsel should consider whether any other defense 
is applicable, or file an answer prior to filing the motion to preserve other 
potential defenses.

As indicated above, most states have adopted or generally follow the 
Federal Rules of Civil Procedure. This chapter addresses pretrial motions 
under the Federal Rules. However, counsel may consult the applicable rule 
in their particular jurisdiction for specifics under state law.

Lack of Subject Matter Jurisdiction (Rule 12(b)(1))

The court may dismiss a case for lack of subject matter jurisdiction. Motions 
to dismiss under Rule 12(b)(1) for lack of subject matter jurisdiction include 
inquiry by court into its own jurisdiction. Menchaca v Chrysler Credit Corp., 
613 F.2d 507, 511 (5th Cir. 1980). “A district court may inquire into the 
basis of its subject matter jurisdiction at any stage of the proceedings.” Id. 
“When considering a motion to dismiss pursuant to Rule 12(b)(1), the court 
must take all facts alleged in the complaint as true and draw all reasonable 
inferences in favor of plaintiff. Dismissal is inappropriate unless it appears 
beyond doubt that the plaintiff can prove no set of facts which would entitle 
him or her to relief.” Raila v. U.S., 355 F.3d 118, 119 (2d Cir. 2004). A motion 
to dismiss for lack of subject matter jurisdiction should be granted only if 
“material jurisdictional facts are not in dispute and the moving party is enti-
tled to prevail as a matter of law.” Evans v. B.F. Perkins Co., 166 F.3d 642, 647 
(4th Cir. 1999). Dismissal is appropriate if the plaintiff has failed to establish 
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a threshold jurisdictional requirement. Trimble v. Asarco, Inc., 232 F.3d 946, 
955 n. 9 (8th Cir. 2000).

Defendants may make either a “facial attack” or a “factual attack.” See 
Menchaca, 613 F.2d at 511. A “facial attack” requires only that the court look 
to see if the plaintiff alleged a basis for subject- matter jurisdiction—diver-
sity jurisdiction (case involving citizens of different states where the claim 
exceeds $75,000) or federal question jurisdiction. Mortensen v. First Federal 
Savings & Loan Ass’n, 549 F.2d 884, 891 (3d Cir. 1977). On the other hand, 
a “factual attack” “challenges the existence of subject matter jurisdiction in 
fact, irrespective of the pleadings, and matters outside the pleadings, such as 
testimony and affidavits, are considered.” Id. A “factual attack” can occur at 
any stage of the proceedings. Id. The plaintiff bears the burden of establish-
ing subject matter jurisdiction. Id. The primary difference between a “facial 
attack” and “factual attack” is that the allegations of the complaint are taken 
as true with a “facial attack,” but the court can weigh evidence outside the 
pleadings where there is a “factual attack.” Id.

A court may raise a motion to dismiss for lack of subject matter juris-
diction, sua sponte, at any time during the course of the case. Westland Oil 
Development Corp. v. Summit Transp. Co., 481 F. Supp. 15, 19 (S.D. Tex. 1979).

Lack of Personal Jurisdiction (Rule 12 (b)(2))

To comport with the requirements of due process, federal and state courts 
must have personal jurisdiction over the defendant. Personal jurisdiction 
exists in federal court where it is authorized by state law (state long-arm 
statutes) and where it is consistent with the Due Process Clause of the 14th 
Amendment. Youn v. Track, Inc., 324 F.3d 409, 417 (6th Cir. 2003). “The 
bedrock principle of personal jurisdiction due process analysis is that 
when the Defendant is not physically present in the forum, she must have 
‘certain minimum contacts with it such that the maintenance of the suit 
does not offend traditional notions of fair play and substantial justice.’” Id. 
(citing Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). The plaintiff 
can obtain personal jurisdiction by personally serving the defendant with 
process while in the jurisdiction. A defendant has minimum contacts with 
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the forum state when “the conduct and connection with the forum State 
are such that he should reasonably anticipate being haled into court there.” 
World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980). The 
defendant also must “purposefully avail[] itself of the privilege of conduct-
ing activities in the forum State, thus invoking benefits and protections of its 
laws.” Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985). A defendant 
does not purposefully avail itself to a jurisdiction where its acts are “ran-
dom, fortuitous, or attenuate.” Youn, 324 F.3d at 417 (citing Keeton v. Hustler 
Magazine, Inc., 466 U.S. 770, 774 (1984).

The court can exercise either general or specific jurisdiction. See Burger 
King, 471 U.S. at 472, 473 n. 15. General jurisdiction exists when the con-
tacts are “‘substantial’ and ‘continuous and systematic, so that the state may 
exercise personal jurisdiction over the defendant even if the action does not 
relate to the defendant’s contacts with the state.’” Youn, 324 F.3d at 418. The 
court has specific jurisdiction when there is personal jurisdiction because 
the suit arises out of or is “related to the defendant’s contacts with the 
forum.” Id.

Motions to dismiss for lack of personal jurisdiction must be treated cau-
tiously. Bracewell v. Nicholson Air Services, Inc., 680 F.2d 103, 104 (11th Cir. 
1982). The motion should be denied if the complaint alleges facts sufficient 
“to support a reasonable inference that the defendant can be subjected to 
jurisdiction within the state.” Id. The court also can consider matters outside 
the pleadings in determining whether there is personal jurisdiction. See 
Time Share Vacation Club v. Atlantic Resorts, Ltd., 735 F.2d 61 (3d Cir. 1984).

The plaintiff has the burden of establishing personal jurisdiction. Id. at 
63. However, the defense will be waived if not made in the “first defensive 
move, be it a Rule 12 motion or a responsive pleading.” Glater v. Eli Lilly & 
Co., 712 F.2d 735, 738 (1st Cir. 1983); see also Fed. R. Civ. P. 12(h)(1). Once the 
defense is waived, the court cannot raise it sua sponte. Uffner v. La Reunion 
Fracaise, S.A., 244 F.3d 38, 41 (1st Cir. 2001). As long as the defense is raised 
in the answer and before any other motion is filed, it will be preserved, and a 
motion can be filed at a later date. Classic Motel, Inc. v. Coral Group, Ltd., 149 
F.R.D. 528, 533 (S.D. Miss. 1993).
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Improper Venue (Rule 12 (b)(3))

Both state and federal courts require that cases be filed in the proper venue. 
An action can be dismissed where there is a showing of improper venue. 
Beckley v. Auto Profit Masters, LLC, 266 F. Supp. 2d 1001, 1003 (S.D. Iowa 
2003). If proper venue is raised, the burden rests with the plaintiff to show 
that venue is proper, and deference is given to the plaintiff’s choice of forum. 
Id. A motion to dismiss for lack of venue will be denied if the defense was 
not preserved in the defendant’s initial pre- answer motion, responsive 
pleading, or other “pretrial conduct.” Krape v. PDK Labs Inc., 194 F.R.D. 82 
(S.D.N.Y. 1999). The inquiry as to whether a party’s “pretrial conduct” con-
stitutes a waiver of a venue challenge is fact specific. Id. “However, a party’s 
repeated representations to the court that it is the proper forum may waive 
its right to subsequently raise the claim that venue lies elsewhere.” Id.

Prior to the enactment of 28 U.S.C. §1406(a), dismissal was the sole 
relief for improper venue or forum non conveniens. Because dismissal is a 
“harsh remedy,” §1406 was enacted to allow district courts to transfer the 
case to the proper venue, as well as dismiss them. In Re Longhorn Securities 
Litigation, 573 F. Supp. 274, 276 (W.D. Okla. 1983). Section 1406 provides: 
“The district court in which is filed a case laying venue in the wrong division 
or district shall dismiss, or if it be in the interest of justice, transfer such case 
to any district or division in which it could have been brought.” 28 U.S.C. 
§1406. Even though the district court can transfer the case to the proper 
venue, the statute still permits dismissal if the court, within its discretion, 
finds that the “private and public interest factors weigh in favor of dis-
missal.” Brice v. C.R. England, Inc., 278 F. Supp. 2d 487, 488 (E.D. Pa. 2003). 
To obtain dismissal on the basis of improper venue, the defendant must 
prove: (1) the existence of an adequate, alternative forum; and (2) that the 
private and interest factors weigh heavily in favor of dismissal. Id. Although 
the defendant must prove the basis of improper venue, the burden is on the 
plaintiff to sustain venue once it is raised. Beckley, 266 F. Supp. 2d at 1003.

In Gul Oil Corp. v. Gilbert, 330 U.S. 501 (1947), the United States Supreme 
Court identified four private interest factors that must be considered in forum 
non conveniens cases. The private interest factors are: “(1) relative ease of ac-
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cess to sources of proof; (2) availability of compulsory process for attendance 
of unwilling witnesses, and the cost of obtaining attendance of willing wit-
nesses; (3) possibility of view of premises, if view would be appropriate to the 
action; and (4) all other practical problems that make a trial easy, expeditious, 
and inexpensive.” Id. at 508. The public interest factors that must be consid-
ered are: “administrative difficulties flowing from court congestion; (2) the 
local interest in having localized controversies decided at home; (3) the inter-
est in having the trial of diversity cases in a forum that is at home with the 
law that must govern the action; (4) the avoidance of unnecessary problems in 
conflict of laws; and (5) the unfairness of burdening citizens in an unrelated 
forum with jury duty.” Brice, 278 F. Supp. 2d at 490 (citing Piper Aircraft Co. v. 
Reyno, 454 U.S. 235, 241 (1981); Gulf Oil, 330 U.S. at 508–09).

Insufficient Process (Rule 12 (b)(4))

Rule 12(b)(4) allows for a motion to dismiss for insufficient process. Pursu-
ant to rule 4(a)(1), the summons must: (1) name the court and parties; (2) be 
directed to the defendant; (3) state the name and address of the plaintiff’s 
attorney or the plaintiff if unrepresented; (4) state the deadline in which 
the defendant must appear or defend; (5) notify the defendant that a failure 
to appear and defend will result in a default judgment; (6) be signed by the 
clerk; and (7) bear the court’s seal. Rule 4(a)(2) allows for the summons to be 
amended. Fed. R. Civ. P. 4(a)(2).

If insufficiency of process is not included in the responsive pleading or 
defensive motion, the defense is waived. Sanderford v. Prudential Ins. Co., 902 
F.2d 897, 900 (11th Cir. 1990). Rule 4 “is a flexible rule that should be liberally 
construed so long as a party receives sufficient notice of the complaint.” Id. 
The court will determine whether the summons substantially complied with 
Rule 4 and whether the defendant was prejudiced by any defect. Id.

Insufficient Service of Process (Rule 12 (b)(5))

The plaintiff is responsible for obtaining proper service of process on the 
defendant. Dahl v. Kanawha Investment Holding Co., 161 F.R.D. 673, 681 
(N.D. Iowa 1995). Actual notice of the lawsuit is not a substitute for the 



The Trial Compendium   Motions   75

formal requirements of service of process. Id. Although the service require-
ments must be followed, the general rule is that if the defect in service is 
curable, the court should quash service and provide the plaintiff with an 
opportunity to correct the defect. Id. Dismissal is proper if curing the defect 
would be futile. Id.

Federal Rule 4(m) provides a deadline of 120 days for service of pro-
cess. If service is not obtained within 120 days, the court may dismiss the 
case sua sponte or a motion to dismiss for insufficient service of process 
under Rule 12(b)(5) is appropriate. Craig v. Crowley, 167 F.R.D. 67 (N.D. 
Ind. 1996). Like a motion to dismiss for insufficient process under 12(b)(4), 
the court may also quash service instead of dismissing the case. See Maxon 
Engineering Services v. Mieses, 418 B.R. 653 (Bankr. Puerto Rico 2009). The 
defense also will be waived if not raised in the responsive pleading or in a 
pre- answer motion. McCurdy v. American Bd. of Plastic Surgery, 157 F.3d 
191, 195 (3d Cir. 1998).

Failure to State a Claim (Rule 12 (b)(6))

Rule 12(b)(6) provides that a motion to dismiss may be filed for “failure 
to state a claim upon which relief can be granted.” In Bell Atlantic Corp. 
v. Twombly, 550 U.S. 544 (2007), the United State Supreme Court revisited 
what is required for plaintiffs to state a claim. The court noted that Rule 
8 requires that the plaintiff set forth “a short and plain statement of the 
claim showing the pleader is entitled to relief” and to “give notice of what 
the… claim is and the grounds upon which it rests.” Id. at 555. There is no 
requirement that the complaint provide “detailed factual allegations,” but 
the complaint must include “more than labels and conclusions, and a for-
mulaic recitation of the elements of a cause of action will not do.” Id. On a 
12(b)(6) motion, the allegations in the complaint are not taken as true. Id. 
(citing Papasan v. Allain, 478 U.S. 265, 286 (1986)). The allegations must be 
more than mere speculation. Id. at 555. A plaintiff is required to “plead facts 
sufficient to show that the claim has substantive plausibility.” Johnson v. City 
of Shelby, 135 S. Ct. 346, 347 (2014) (citing Twombly and Ashcroft v. Iqbal, 
556 (2009)). “To meet this standard, the facts pled must show more than 
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just a ‘sheer possibility’ of proving the claim on its merits. To be plausible, 
fact- pleading must ‘affirmatively and plausibly suggest [the plaintiff] has the 
right [it] claims’; the pleading of ‘facts that are merely consistent with such 
right’ will not suffice, it they do not meet all the elements under law.” In Re 
Duke & King Acquisition Corp., 508 B.R. 107, 115 (Bankr. D. Minn. 2014).

The motion will be denied if the plaintiff can prove the allegations under 
any set of facts. Pouliot v. Paul Arpin Van Lines, Inc., 303 F. Supp. 2d 135, 137 
(D. Conn. 2004). “The issue on a motion to dismiss is not whether the plain-
tiff will prevail, but whether plaintiff is entitled to offer evidence to support 
his or her claims.” Id. The court is allowed to consider only the facts alleged 
in the complaint, any documents attached as exhibits or incorporated into 
the complaint, and matters subject to judicial notice. Id. If the motion is 
based on matters outside the pleadings which are considered by the court, 
the motion will be converted into a motion for summary judgment. Wil-
liams v. Equity Holding Corp., 498 F. Supp. 2d 831, 838 (E.D. Va. 2007). 
Further, if the motion is filed after an answer, it is considered a motion for 
judgment on the pleadings. Cedar Swamp Holdings, Inc. v. Zaman, 487 F. 
Supp. 2d 444, 447 (S.D.N.Y. 2007).

Failure to Join a Party (Rule 12 (b)(7))

The plaintiff is not required to sue all parties who may have contributed to the 
accident, but the complaint may be dismissed for failure to join an indispens-
able party under Rule 19. In ruling on a motion to dismiss under Rule 12(b)
(7), “the court’s primary concern is with whether or not justice can be done 
and the court’s decree made effective without the presence of the unjoined 
party.” Morrell v. McFarland, 527 F. Supp. 324, 327 (N.D. W. Va. 1981). In rul-
ing on a motion to dismiss for failure to join a party, the court must consider 
(1) whether the party should be joined under Rule 19(a) because complete 
relief would not be available from those already parties; and (2) under the 
equity and good conscience test set forth in Rule 19(b), the action cannot 
proceed if the defendant is not joined. Heinrich v. Goodyear Tire & Rubber 
Co., 532 F. Supp. 1348, 1359 (D. Md. 1982). “The ‘complete’ relief concept of 
Rule 19(a)(1) ‘refers to relief as between the persons already parties, not be-
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tween a party and the absent person whose joinder is sought.’” Id. The factors 
to consider under Rule 19(b) include: “(1) the extent to which a judgment 
rendered in the person’s absence might prejudice that person or the existing 
parties; (2) the extent to which any prejudice could be lessened or avoided by: 
(A) protective provisions in the judgment; (B) shaping the relief; and (C) other 
measures; (3) whether a judgment rendered in the person’s absence would be 
adequate; and (4) whether the plaintiff would have an adequate remedy if the 
action were dismissed for nonjoinder.” Fed. R. Civ. P. 19(b).

The objective of Rule 19 is to promote judicial economy by requiring 
related issues to be tried in one lawsuit, but also to prevent a lawsuit from 
becoming too complex. Rojas v. Loewen Group Int’l, 178 F.R.D. 356, 360 (D. 
Puerto Rico 1998). A motion to dismiss under this rule should be granted 
“when there is an absent party without whom complete relief will not be 
possible in the case or whose interest in the controversy is such that to pro-
ceed without this party might prejudice it or the parties already in the case.” 
Id. The court can consider evidence outside the pleadings. Id. The moving 
party has the burden of establishing that the absent party must be joined. Id.

Motion for Judgment on the Pleadings (Rule 12(c))

Motions for judgment on the pleadings are subject to the same standard of 
review as a motion to dismiss for failure to state a claim under Rule 12(b)(6). 
Christy v. We the People Forms & Serv. Ctrs., USA, Inc., 213 F.R.D. 235, 237 
(D. N.J. 2003). Rule 12(h) recognizes that a motion to dismiss for failure to 
state a claim may be raised as a motion under Rule 12(c). See Fed. R. Civ. P. 
12(h)(2)(B). Like a motion to dismiss under Rule 12(b)(6), a motion for judg-
ment on the pleadings will be granted only where “it is clear that no relief 
could be granted under any set of facts that could be proved consistent with 
the allegations.” Id.

An important distinction between a Rule 12(b)(6) motion and a motion 
for judgment on the pleadings is that all well- pleaded material facts alleged 
in the complaint will be deemed admitted by the party filing a motion for 
judgment on the pleadings. Jones v. Tennessee Eastman Co., 397 F. Supp. 815, 
816 (E.D. Tenn. 1974). “On a 12(c) motion, the movant is deemed to admit 
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his adversary’s allegations of fact; the movant’s allegations, conversely, are 
taken as true only if specifically admitted by the adversary.” Liberty Mut. 
Ins. Co. v. U.S., 490 F. Supp. 328, note 1 (E.D.N.Y. 1980). Conclusions of law 
are not deemed admitted. Shade v. Pennsylvania Dept. of Transportation, 394 
F. Supp. 1237, 1243 (M.D. Pa. 1975).

Like Rule 12(b)(6) motions, if the court relies on matters outside the 
pleadings, a motion for judgment on the pleadings is converted into a 
motion for summary judgment and subject that the standard set forth in 
Rule 56. Mixon v. Ohio, 193 F.3d 389 (6th Cir. 1999).

Motion for More Definite Statement (Rule 12(e))

Rule 12(e) provides that a party can move for a more definite statement 
where the pleading is “so vague or ambiguous that the party cannot rea-
sonably provide a response.” Fed. R. Civ. P. 12(e). The motion must be made 
prior to filing a responsive pleading and must set out the defects of the 
pleading and the details requested. Id. If the court orders a more definite 
statement, the party must comply within 14 days or other time set by the 
court, and if not, the party may strike the pleading or issue another appro-
priate order. Id. The test applied in deciding a motion for more definite 
statement is “whether the…. complaint is so ‘vague or ambiguous’ that these 
movants cannot reasonably be required to frame a responsive pleading. 
The words ‘vague or unambiguous’ have been held to mean indefiniteness 
of facts as well as lack of clarity and expression…. The motion is not a sub-
stitute for discovery proceedings, however, and it is improper to use the 
motion to elicit any facts beyond those needed to plead responsively.” Juneau 
Square Corp. v. First Wisconsin Nat’l Bank, 60 F.R.D. 46, 47 (E.D. Wis.1973). 
The purpose of the rule is to “strike unintelligibility rather than want of 
detail.” Id. at 48. It is not appropriate to “test an opponent’s case by requir-
ing him to allege certain facts or retreat from his allegations.” Id. It is not 
the proper function of the rule to allow a party to seek “greater detail in the 
pleadings,” as long as he is able to understand the nature of the allegations 
asserted against him. Rezlaff v. Horace Mann Ins., 739 F. Supp. 2d 564, 571 
(D. Del. 2010).
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Motions for more definite statement are disfavored due to liberal plead-
ing and discovery rules. Hobbs v. BH Cars, Inc., 2004 U.S. Dist. Lexis 10735, 
*5 (S.D. Fla. 2004); Usery v. Int’l Brotherhood of Teamsters, 72 F.R.D. 581, 582 
(W.D. Okla. 1976) (motions for more definite statement are rarely granted).

Motion to Strike (Rule 12(f))

Rule 12(f) provides that “[t]he court may strike from a pleading an insuf-
ficient defense or any redundant, immaterial, impertinent, or scandalous 
matter.” Fed. R. Civ. P. 12(f). The court may act sua sponte. Id. A motion to 
strike is limited to matters in pleadings, not affidavits, other motions, or 
filings. See Smith v. Southeastern Stages, Inc., 479 F. Supp. 593, 594 (N.D. Ga. 
1977); Weiss v. PPG Indus., Inc., 148 F.R.D. 289 (M.D. Fla. 1993); Lowery v. 
Hoffman, 188 F.R.D. 651 (M.D. Ala. 1999). Motions to strike are not favored. 
Berke v. Presstek, Inc., 188 F.R.D. 179, 180 (D. N.H. 1998). Thus, “challenged 
‘matter’ in a pleading will not be stricken ‘unless it is clear that it can have 
no possible bearing upon the subject matter of the litigation.’” Id. The mov-
ing party bears the burden and must “demonstrate that no evidence in 
support of the allegation would be admissible, that the allegations have no 
bearing on the issues in the case, and that to permit the allegations to stand 
would result in prejudice to the movant.” Id.

In Burke v. Mesta Machine Co., 5 F.R.D. 134, 139 (W.D. Pa. 1946), the 
court defined redundant, immaterial, impertinent, and scandalous as the 
terms relate to a Rule 12(f) motion to strike. Redundant means “statement 
of facts which are wholly foreign to the issue intended to be denied or the 
needless repetition of immaterial averments.” Id. Immaterial was defined as 
“having no essential or important relationship to the averment intended to 
be denied.” Id. Impertinent means “[a] statement of matters applied to facts 
which do not belong to the matter in question, and which is not necessary to 
the matter in question.” Id. Finally, scandalous refers to “unnecessary matter 
or facts criminatory of a party referred to in the pleading.” Id.
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Motion for Summary Judgment (Rule 56)
Federal Rule 56 provides that a court shall grant summary judgment “if the 
movant shows that there is no genuine dispute as to any material fact and 
the movant is entitled to judgment as a matter of law.” The Advisory Com-
mittee Notes to the 2010 amendments to the rule address the replacement of 
“should” with “shall.” Shall is now used to make clear that the district court 
does not have discretion to deny the motion where there is “no genuine 
issue as to any material fact.” The same amendments also added a provision 
directing the district court to provide a record of its reasons for granting 
or denying the motion, which will assist with an appeal or subsequent trial 
court proceedings.

Summary judgment is favored by federal courts. Gallace v. U.S. Dept. of 
Agriculture, 273 F. Supp. 2d 53, 57 (D. D.C. 2003) (citing Celotex Corp. v. Ca-
trett, 477 U.S. 317, 327 (1986)). Summary judgment promotes “the just, speedy 
and inexpensive determination of every action,” as stated in Federal Rule 
1. Celotex, 477 U.S. at 327. Summary judgment shall be granted where “the 
pleadings, depositions, answers to interrogatories, and admissions on file, 
together with the affidavits, if any, show that there is no genuine issue of ma-
terial fact and the moving party is entitled to judgment as a matter of law.” Id.

“Material facts” are facts that “might affect the outcome of the suit.” 
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). Further, “[t]he 
mere existence of some alleged factual dispute between the parties will not 
defeat an otherwise properly supported motion for summary judgment; the 
requirement is that there be no genuine issue of material fact.” Id. at 247–48 
(emphasis provided). To create a material fact, there must be “sufficient ev-
idence favoring the nonmoving party for a jury to return a verdict for that 
party.” Id. at 249. “A fact is ‘material’ for purposes of summary judgment if 
proof of that fact would have the effect of establishing or refuting an essential 
element of the cause of action or a defense advanced by the parties. A dispute 
over a material fact is genuine ‘if the evidence is such that a reasonable jury 
could return a verdict for a nonmoving party.’” Nat’l Union Fire Ins. Co. v. 
The Ins. Co., 309 F. Supp. 2d 960, 963 (E.D. Mich. 2004). “As to materiality, the 
substantive law will identify which facts are material…. Factual disputes that 
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are irrelevant or unnecessary will not be counted.” Atwood v. Vilsack, 338 F. 
Supp. 2d 985, 993 (S.D. Iowa 2004) (citing Anderson, 477 U.S. at 248).

Rule 56(b) specifies that a motion for summary judgment cannot be 
filed until 30 days after the close of all discovery, unless otherwise ordered 
or set by local rule. Fed. R. Civ. P. 56(b). The motion must be supported by 
citations to particular parts or materials in the records, or showing that the 
available materials do not establish evidence of the existence of a genuine 
dispute or that the opposing party cannot produce any admissible evidence 
to support the fact. Fed. R. Civ. P. 56 (c); Engstrom v. First Nat’l Bank, 47 F.3d 
1459, 1462 (5th Cir. 1995) (“defendant who moves for summary judgment 
may rely on the absence of evidence to support an essential element of the 
plaintiff’s case”). If a material fact cited to in the motion is not in the form 
of admissible evidence, the opposing party may object. Id. In ruling on the 
motion, the court must consider the materials cited by the parties, but also 
may consider other matters in the record. Id. An affidavit or declaration 
may be used to set forth facts that would be admissible. Id. If the opposing 
party shows that it “cannot present facts essential to justify its opposition,” 
the court may “(1) defer considering the motion or deny it; (2) allow time to 
obtain affidavits or declarations or to take discovery; and (3) issue any other 
appropriate order.” Fed. R. Civ. P. 56(d).

The 2010 Advisory Committee Note explains that summary judgment 
cannot be granted by default where the opposing party fails to respond 
or fails to properly address the motion. “[S]um mary judgment cannot 
be granted by default even if there is a complete failure to respond to the 
motion, much less when an attempted response fails to comply with Rule 
56(c) requirements.” Thus, Rule 56(e) provides that if a party fails to properly 
support or respond to assertions of fact, the court may (1) give the party an 
opportunity to do so; (2) consider the fact undisputed; (3) grant summary 
judgment only “if the motion and supporting materials—including the facts 
considered undisputed—show that the movant is entitled to it;” or (4) issue 
another order. The Advisory Committee Notes provide that the preferred 
first step in this situation would be to give the party the opportunity to 
properly support or address the fact.
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Rule 56(f) allows the district court to, after giving notice and reasonable 
opportunity to respond, grant summary judgment for a nonmovant or for 
grounds not raised by a party. Fed. R. Civ. P. 56(f). The court may also “con-
sider summary judgment on its own after identifying for the parties material 
facts that may not be genuinely in dispute.” Id. The 2010 Advisory Committee 
Notes indicate that it may be prudent for the court to “invite” a motion sum-
mary judgment, thereby triggering the procedures set forth in Rule 56(c).

Rule 56(g) allows the court to enter an order that a certain matter “is 
not genuinely in dispute and treating the fact as established in the case,” 
even if the motion does not grant all of the relief requested. Fed. R. Civ. P. 
56(g). This allows the court to “properly decide that the cost of determining 
whether some potential fact disputes may be eliminated by summary dis-
position is greater than the cost of resolving those disputes by other means, 
including trial.” See 2010 Advisory Committee Note to Federal Rule 56.

The burden is on the moving party to establish that there is no genuine 
issue of material fact. Gallace, 273 F. Supp. 2d at 57. The nonmoving party 
“must present specific evidence that a material factual dispute exists.” Id. 
The evidence is construed in favor of the nonmoving party. Id.

Motion for Default Judgment (Rule 55)
Federal Rule 55(a) provides that default judgment can be entered against a 
party “who has failed to plead or otherwise defend.” The default judgment 
can be entered by the clerk if the claim “is for a sum certain or a sum that 
can be made certain by computation.” Fed. R. Civ. P. 55(b)(1). If the amount 
of the claim is not for a sum certain or cannot be “made certain by com-
putation,” a motion is required. Fed. R. Civ. P. 55(b)(2). If the party against 
whom default is sought has appeared in the case, but has not filed a respon-
sive pleading or otherwise defended the case, written notice of the motion 
for default judgment must be provided seven days before the hearing. Id. 
Further, the court may hold hearings to conduct an accounting, determine 
damages, establish allegations by evidence, or investigate any matter. Id.

“Under the Federal Rules, a defaulting defendant loses many of the 
rights of a party, such as the right to receive notice of future proceedings 
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(except when the defendant has appeared in the action), the right to pres-
ent evidence on issues other than unliquidated damages, and the right to 
contest the factual allegations in the complaint.” Blazek v. Capital Recover 
Associates, 222 F.R.D. 360, 361 (E.D. Wis. 2004) (holding that a defaulting 
defendant is considered a non- party for discovery purposes).

“An entry of default and default judgment are distinct concepts which 
must be treated separately.” Northland Ins. Co. v. Cailu Title Corp., 204 
F.R.D. 327, 329 (W.D. Mich. 2000). The trial court may find that a party is in 
“default,” but there is no “default judgment” until there is a determination of 
the amount of damages. See Swarna v. Al- Awadi, 622 F.3d, 123, 140 (2d Cir. 
2010). Indeed, Rule 55(a) provides that the clerk must enter default. Thus, 
the court’s local rules may provide the procedure for obtaining an entry or 
certificate of default from the clerk. See O’Callaghan v. Sifre, 242 F.R.D. 69, 
72 (S.D.N.Y. 2007); Ramada Franchise Sys. v. Baroda Enterprises, LLC, 220 
F.R.D. 303, 304 (N.D. Ohio 2004). “Rule 55(a) contemplates that entry of 
default is a ministerial step to be performed by the clerk of court, a district 
judge also possesses the inherent power to enter a default.” City of New York 
v. Michalis Pawn Shop, LLC, 645 F.3d 114, 128 (2d Cir. 2011). “The entry of 
default, while establishing liability, ‘is not an admission of damages.’” Id. 
The defendant must be properly served with process before default judgment 
may be entered by the court. Id.

Whether to grant a motion for default judgment is within the discretion 
of the district court. Id. “Because courts strongly favor resolution of disputes 
on their merits, and because ‘it seems inherently unfair’ to use the court’s 
power to enter judgment as a penalty for filing delay, default judgments are 
not favored by modern courts.” United States v. Gant, 28 F. Supp. 2d 29, 32 
(D. D.C. 2003). For that reason, default judgment is appropriate where “the 
adversary process has been halted because of an essentially unresponsive 
party[, as] the diligent party must be protected lest he be faced with intermi-
nable delay and continued uncertainty as to his rights.” Id. Once it is deter-
mined that a party is in default, the amount of damages must be established. 
Id. Default does not automatically establish liability for the damages claimed 
by plaintiff; “unless the amount of damages is certain, the court is required 
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to make an independent determination of the sum to be awarded.” Id. The 
court has great latitude in awarding damages and may—but is not required 
to—hold a hearing. Id.

Rule 55(c) provides that “[t]he court may set aside an entry of default 
for good cause, and it may set aside a default judgment under Rule 60(b).” 
Fed. R. Civ. P. 55(c). Again, this provision distinguishes between the entry of 
“default” and “default judgment.” Rule 55(c) is liberally construed to provide 
relief from default and default judgment. See Philipp Bros., Inc. v. M/V Ocea, 
144 F.R.D. 312 (E.D. Va. 1992). All doubts should be resolved in favor of set-
ting aside default. Rasmussen v. American Nat’l Red Cross, 155 F.R.D. 549 
(S.D. W. Va. 1994). District courts consider different factors when consider-
ing whether to vacate a default judgment. See Mingoia v. Giamboi Bros., 2003 
U.S. Dist. Lexis 16171, *5 (S.D.N.Y. 2003) (court should consider willfulness, 
meritorious defense, and level of prejudice); Colleton Preparatory Academy, 
Inc. v. Hoover Universal, 616 F.3d 413 (4th Cir. 2010) (court should consider 
meritorious defense, reasonable promptness, personal responsibility of 
defaulting party, prejudice, history of dilatory actions, and potential for less 
severe sanction).

Motions for Injunctive Relief (Rule 65)
Federal Rule 65 sets forth the requirements for obtaining preliminary 
injunctions or temporary restraining orders.

Preliminary Injunctions

Rule 65(a) provides that “[t]he court may issue a preliminary injunction only 
on notice to the adverse party.” Fed. R. Civ. P. 65(a). Rule 65 “is not a source 
of power for a district court to enter an injunction. Rather, it regulates the 
issuance of injunctions otherwise authorized.” United States v. Cohen, 152 
F.3d 321, 325 (4th Cir. 1998). Thus, to enter a preliminary injunction, there 
must be a statute or provision authorizing the court to impose injunctive 
relief. Further, the requirements of Rule 65(a) must be stringently followed. 
Consolidated Coal Co. v. Disabled Miners of Southern West Virginia, 442 
F.2d 1261, 1270 (4th Cir. 1971). The Rule specifically requires that the notice 
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and a hearing/trial are required before the issuance of a preliminary injunc-
tion. “The conclusion is inescapable that since a district court is required 
by rule to make findings of fact, the findings must be based on something 
more than a one-sided presentation of the evidence.” Id. at 1269. Further, 
“[b]e cause a preliminary injunction is unlimited in duration, its entry 
always requires notice to the opposing party sufficient to give that party 
an opportunity to prepare an opposition to entry of an injunction.” CIENA 
Corp. v. Jarrad, 203 F.3d 312, 319 (4th Cir. 2000).

The standard for granting a preliminary injunction is well- settled. A 
preliminary injunction may be entered if it is shown: “(1) a substantial like-
lihood of prevailing on the merits; (2) irreparable harm in the absence of the 
injunction; (3) proof that the threatened harm outweighs the damage the 
injunction may cause to the party opposing it; and (4) that the injunction, 
if issued, will not be adverse to the public interest.” Haynes v. Office of the 
Attorney General, 298 F. Supp. 2d 1154, 1159 (D. Kan. 2003); see also South-
ern Wine & Spirits of America, Inc. v. Simpkins, 2011 U.S. Dist. Lexis 5762, 
*5 (S.D. Fla. 2011). A party has “substantial likelihood of prevailing on the 
merits” where “good reasons for anticipating that result are demonstrated. It 
is not enough that a merely colorable claim is advanced.” Simpkins, 2011 U.S. 
Dist. Lexis 5762 at *6.

“Irreparable harm” is not remote or speculative, but rather is actual or 
imminent. Simpkins, 2011 U.S. Dist. Lexis 5762 at *22. “Mere injuries, how-
ever substantial, in terms of money, time, and injury necessarily expended 
in the absences of a stay are not enough. The possibility of adequate com-
pensatory or [that] other corrective relief will be available at a later date, in 
the course of litigation, weighs heavily against a claim of irreparable harm.” 
Id. at *23. “Irreparable injury is one that cannot be redressed through a 
monetary award.” JSG Trading Corp. v. Tray-Wrap, Inc., 917 F.2d 75, 79 (2d 
Cir. 1990). Allegations of violations of constitutional rights generally will be 
considered irreparable harm. See Haynes, 298 F. Supp. 2d at 1160.

Under Rule 65(a)(2), the hearing on the motion for preliminary injunc-
tion can be consolidated with a trial. “Even when consolidation is not 
ordered, evidence that is received on the motion and that would be admissi-
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ble at trial becomes part of the trial record and need not be repeated at trial.” 
Id. However, the court must preserve any party’s right to a jury trial. Id.

If the preliminary injunction is entered, the court must order the movant 
to provide “security in an amount that the court considers proper to pay the 
costs and damages sustained by any party found to have been wrongfully 
enjoined or restrained.” Fed. R. Civ. P. 65(c). The order binds the parties; the 
parties’ officers, agents, employees, and attorneys; and other people in active 
concert or participation with those individuals. Fed. R. Civ. P. 65(d).

Temporary Restraining Orders

Unlike preliminary injunctions, a temporary restraining order may be issued 
without notice if: “(A) specific facts in an affidavit or a verified complaint 
clearly show that immediate and irreparable injury, loss, or damage will 
result to the movant before the adverse part can be heard in opposition; and 
(B) the movant’s attorney certifies in writing any efforts made to give notice 
and the reason why it should not be required.” Fed. R. Civ. P. 65(b)(1). If 
granted, the temporary restraining order must state the date and hour it was 
issued, describe and state why the injury was irreparable, state the reason the 
order was issued without notice, and be promptly filed with the clerk. Fed. R. 
Civ. P. 65(b)(2). The court must set a time for the order to expire, which can-
not be more than 14 days unless, before the expiration of 14 days, the court 
extends the period for good cause or the opposing party consents to an exten-
sion. Id. The basis for any extension must be placed in the record. Id.

“Ex parte restraining orders should be limited to preserving the status 
quo only for so long as is necessary to hold a hearing.” First Technology 
Safety Systems, Inc. v. Depinet, 11 F.3d 641, 650 (6th Cir. 1993) (citing Granny 
Good Foods, Inc. v. Brotherhood of Teamsters, 415 U.S. 423, 439 (1974). The 
issuance of ex parte temporary restraining orders “runs counter to the 
notion of court action taken before reasonable notice and an opportunity to 
be heard has been granted on both sides of a dispute.” Id. at 650. Thus, the 
movant must establish that ex parte relief was appropriate. Generally, ex 
parte relief only will be appropriate where it is impossible to provide notice 
to the adverse party—where the adverse party is unknown or cannot be 
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found. Id. In limited circumstances, the court may move forward with an ex 
parte motion “where notice to the defendant would render fruitless further 
prosecution of the action.” Id. Prosecution is not rendered “fruitless” simply 
because the adverse party would dispose of evidence, but requires a showing 
that “there is no less drastic means for protecting plaintiff’s interest.” Id.

The standard for obtaining a temporary restraining order is the same 
as obtaining a preliminary injunction. Rovio Entertainment Ltd. v. Western 
Sales & Serv. Inc., 907 F. Supp. 2d 1086, 1093 (N.D. Cal. 2012). There are four 
factors to balance when issuing a temporary restraining order: “(1) whether 
the party has demonstrated a strong likelihood of success on the merits; 
(2) whether the movant has demonstrated irreparable injury; (3) whether 
issuance of the injunction will cause substantial harm to others; and 
(4) whether the public interest is served by the issuance of the injunction.” 
Karhani v. Meijer, 270 F. Supp. 2d 926, 929 (E.D. Mich. 2003). While the fac-
tors should be balanced and are not considered prerequisites, if the movant 
cannot establish that there is likelihood of success on the merits, the motion 
usually should be denied. Id. “A restraining order is an ‘extraordinary rem-
edy that may only be awarded upon a clear showing that the plaintiff is enti-
tled to such relief.’” Rovio Entertainment, 907 F. Supp. 2d at 1093.

A preliminary injunction hearing must be set “at the earliest possible 
time” if the temporary restraining order is entered without notice. Fed. 
R. Civ. P. 65(b)(3). The hearing “takes precedence over all other matters 
except hearing on older matters of the same character.” Id. The order will 
be dissolved if the party who obtained it is not prepared to proceed with the 
motion. Id. The adverse party may move to dissolve the temporary restrain-
ing order (or shorter time if set by the court), and the court must hear the 
motion “as promptly as justice requires.” Fed. R. Civ. P. 65(b)(4). The court 
must order security under Rule 65(c), and the order binds the parties set 
forth in Rule 65(d).

Other Motions
There are various routine motions that can be filed throughout the litiga-
tion process. Some of those motions may be related to other civil rules, or 
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may simply request particular relief from the court. For example, a party 
must seek leave to file amended pleadings if the deadlines set forth in the 
rules have passed. A party may also seek leave to file third party claims, 
seek a status conference or trial date, seek medical examinations, to order 
mediation or a settlement conference, or to bifurcate portions of the trial. It 
is quite possible that the relief sought is not addressed by a particular rule. 
Practitioners should seek guidance from the court’s local rules, as well as the 
general custom in that particular jurisdiction. The civil rules do not address 
every potential motion that a party may make in a case. However, this chap-
ter will address three additional motions that may be seen prior to trial.

Motion to Strike, Sever, or Try Separately (Rule 14(a)(4))

Federal Rule 14 governs third party practice. Rule 14(a)(4) provides: “Any 
party may move to strike the third-party claim, to sever it, or to try it sepa-
rately.” The decision whether a third party claims should remain in the pro-
ceedings is in the sound discretion of the district court. In Re CFS- Related 
Securities Fraud Litigation, 213 F.R.D. 435, 437 (N.D. Okla. 2003). In con-
sidering whether to allow or strike third party claims, the courts “generally 
balance the benefits of allowing the claim to proceed against the potential 
prejudice to the plaintiff and the defendant in the lawsuit, and the third-
party defendant.” Id.

If the court denies a motion to strike, it may sever the claim, which is 
expressly permitted not only by Rule 14(a)(4), but also by Rule 21. The court 
can consider various factors in reviewing a motion to strike, including: judi-
cial efficiency or economy, prejudice, avoidance of delay in the underlying 
proceeding, delay in asserting the third party claim, and whether discovery 
favors separate trials. Id at 438.

Motion to Add or Drop a Party (Rule 21)

As mentioned above, Rule 21 provides that the court may “add or drop a 
party” or “sever any claim against a party.” Fed. R. Civ. P. 21. The court has 
broad discretion to determine if joinder or severance is proper. See Insolia v. 
Phillip Morris, Inc., 186 F.R.D. 547 (W.D. Wis. 1999). “Rule 21 applies when 
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the claims asserted do not arise out of the same transaction or occurrence or 
do not present some common question of law or fact.” American Fidelity Fire 
Ins. Co. v. Construcciones Werl, 407 F. Supp. 164, 190 (D. V.I. 1975). Misjoin-
der of parties may apply where no relief is sought from one of the defendants. 
Id. The court can act sua sponte or on motion under Rule 21. Fed. R. Civ. P. 21.

Motion to Consolidate or Separate Trials (Rule 42)

Rule 42 addresses consolidation and separation of trials. Fed. R. Civ. P. 42. 
With regard to consolidation, the rule provides that if the actions involve 
“a common question of law or fact, the court may (1) join for hearing or 
trial any or all matters at issue in the actions; (2) consolidate the actions; or 
(3) issue any order to avoid unnecessary cost or delay.” Fed. R. Civ. P. 42(a). 
Consolidation is “used to expedite trial and eliminate unnecessary repeti-
tion and confusion.” Miller v. U.S. Postal Serv., 729 F.2d 1033, 1036 (5th Cir. 
1984). The court has broad discretion in granting a motion to consolidate 
and may even consolidate cases sua sponte. Frazier v. Garrison I.S.D, 980 
F.2d 1514, 1531 (5th Cir. 1993). Once the court determines whether the cases 
involve common parties or issues of fact and law, the court must weigh the 
benefits of consolidation. Willard v. Town of Lunenburg, 202 F.R.D. 57, 60 (D. 
Mass. 2001). Consolidation usually will be allowed if those factors are met, 
unless there is a showing of prejudice. Id.

Rule 42(b) provides: “For convenience, to avoid prejudice, or to expedite 
and economize, the court may order a separate trial of one or more separate 
issues, claims, crossclaims, counterclaims, or third-party claims.” Fed. R. 
Civ. P. 42(b). Again, the decision to bifurcate a trial is within the discretion 
of the trial court. Cook v. United Services Auto. Assoc., 169 F.R.D. 359, 361 
(D. Nev. 1996). “Bifurcation is particularly appropriate when resolution of 
a single claim or issue could be dispositive of the entire case.” Id. One of 
the purposes of bifurcation is to stay costly discovery on ancillary issues 
until liability is determined. Id. at 312. In ruling on a motion to bifurcate, 
the court will consider several factors including: (1) whether separation 
will expedite the disposition of the case; (2) whether separation will con-
serve judicial resources; (3) whether separation will avoid prejudice; and 
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whether the issues are independent of one another so as to prevent dupli-
cation of evidence. Thorndike v. DaimlerChrylser Corp., 220 F.R.D. 6, 7–8 
(D. Maine 2004); see also Disparte v. Corporate Executive Bd., 223 F.R.D. 7 
(D. D.C. 2004); Svege v. Mercedes- Benz Credit Corp., 329 F. Supp. 2d 283 (D. 
Conn. 2004).

Conclusion
The Federal Rules of Civil Procedure and their state counterparts address 
specific motions and the procedures that must be followed in filing motions 
to obtain particular relief. However, case law on each rule or type of motion 
is vast and should not be ignored. There may be constitutional, legal, factual, 
or other issues directly on point to the issues in a particular case, which 
will assist in obtaining the desired relief. Therefore, the defense practitioner 
should consult not only the appropriate rule and local rule, but also conduct 
research to find case law supporting or opposing any motion.

AUTHOR

Denise M. Motta | Travis & Herbert PLLC | 502.245.7474 |  
dmotta@thattorneys.com 

http://thattorneys.com/
mailto:dmotta%40thattorneys.com?subject=

